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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

.  Supreme  Court  op  Illinois. 


Magdalen  a  Lachenmyer  et  al.  Appellees,  vs.  Adolph  F. 
Gehlbach,  Appellant. 

Opinion  filed  December  16,  ipi 4. 

1.  Wills — rule  where  devise  over  depends  upon  mere  death  of 
first  taker.  Where  there  is  a  devise  simpliciter  to  one  person  and 
in  case  of  his  death  to  another,  there  being  no  contingent  or  doubt- 
ful circumstances  connected  with  such  death,  it  will  be  held  that 
testator  intended  the  death  of  the  first  taker  to  precede  his  own. 

2.  Same — rule  where  a  devise  over  depends  upon  the  death  of 
first  taker  under  particular  circumstances.  Where  there  is  a  de- 
vise simpliciter  to  one  person  with  a  devise  over  to  another  in  case 
of  the  death  of  the  first  taker  under  circumstances  which  may  or 
may  not  take  place,  the  devise  over,  unless  controlled  by  some 
other  provisions  of  the  will,  will  take  effect  upon  the  death  of  the 
first  taker,  under  the  circumstances  specified,  at  any  time,  either 
before  or  after  the  death  of  the  testator. 

3.  Same — vested  and  contingent  remainders  defined.  A  vested 
remainder  is  one  which  throughout  its  continuance  gives  to  the 
remainder-man  or  his  heirs  the  right  to  the  immediate  possession, 
whenever  and  however  the  preceding  estates  may  terminate,  while 
a  contingent  remainder  is  an  estate  which  is  not  ready  to  come  into 
possession  at  any  moment  the  prior  estate  may  end. 

4.  Same — the  law  favors  the  vesting  of  estates.  A  will  should 
be  construed  in  view  of  the  rule  that  the  law  favors  the  vesting  of 
estates  and  that  they  are  regarded  as  vested  unless  a  contrary  in- 
tention appears. 
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5.  Same — present  capacity  to  take  effect  in  possession  distin- 
guishes vested  from  contingent  remainder.  The  present  capacity 
to  take  effect  in  possession  if  the  possession  were  to  become  va- 
cant by  the  termination  of  the  preceding  estate,  either  prematurely 
or  by  the  death  of  the  life  tenant,  is  the  quality  which  distinguishes 
a  vested  from  a  contingent  remainder. 

6.  Same — when  children  have  vested  remainder  subject  to  the 
executory  devises  over.  Where  a  life  estate  is  devised  to  the  tes- 
tator's wife  and  after  her  death  the  land  is  to  go  to  the  testator's 
children,  "share  and  share. alike,  and  shall  any  of  my  children  die, 
then  the  children  of  such  deceased  child,  should  any  children  be 
surviving  such  deceased  child,  to  take  the  share  of  the  parent  so 
deceased ;  and  should  any  of  my  children  die  leaving  no  issue,  then 
the  share  of  such  deceased  child  shall  be  equally  divided  among 
my  surviving  children,"  the  testator's  children  take  a  vested  re- 
mainder which  is  subject  to  the  executory  devises  over  during  the 
lifetime  of  the  life  tenant.  (Kleinhans  v.  Kleinhans,  253  111.  620, 
and  Golladay  v.  Knock,  235  id.  412,  distinguished.) 

7.  Same — when  death  without  issue  means  death  before  the  life 
tenant.  If  a  particular  estate  precedes  a  gift  over,  the  latter  will 
usually  take  effect  if  the  contingency  happens  during  the  period  of 
the  preceding  estate;  and  in  such  case  death  without  issue  means 
death  before  the  death  of  the  life  tenant,  unless  the  will  shows  that 
the  testator  intended  to  refer  to  a  later  date. 

8.  Deeds — determinable  quality  of  estate  follows  a  conveyance 
thereof.  Where  the  testator's  children  are  given  a  vested  remain- 
der in  land  subject  to  the  life  estate  of  the  widow,  and  subject, 
also,  to  executory  devises  over  to  the  children  of  any  child  who 
may  die  during  the  continuance  of  the  life  estate,  and  to  the  sur- 
viving children  if  any  child  shall  die  without  issue  during  such 
time,  any  conveyance  by  such  children  is  subject  to  the  executory 
devises  over,  and  the  devises  over  are  not  destructible,  even  though 
the  life  tenant  and  all  the  children,  all  of  whom  were  living  when 
the  will  was  made  and  were  adults  at  the  time  of  the  testator's 
death,  join  in  the  deed. 

VickERS,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

McCormick  &  Murphy,  for  appellant. 

King  &  Miller,  for  appellees. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

John  J.  Lachenmyer  was  the  owner  of  240  acres  of 
land  in  Logan  county  and  died  on  March  29,  191 1,  leaving 
a  last  will  and  testament,  made  on  December  12,  1906.  He 
left  Magdalena  Lachenmyer,  his  widow,  and  nine  children, 
all  of  whom  were  living  when  the  will  was  made  and  were 
adults  at  the  time  of  his  death.  Six  of  the  children  were 
married  and  four  of  the  six  had  children  living  at  the  death 
of  the  testator,  and  three  were  unmarried.  The  will,  after 
providing  for  payment  of  debts  and  funeral  expenses,  by 
the  second  clause  devised  to  the  wife,  Magdalena  Lachen- 
myer, all  of  the  property  of  the  testator,  real  and  personal, 
for  and  during  her  natural  life,  and  the  third  clause  was 
as  follows: 

"Third — After  the  death  of  my  said  wife  all  of  said 
property  and  estate  above  mentioned  and  described  to  go 
to  my  children,  share  and  share  alike,  and  shall  any  of 
my  children  die,  then  the  children  of  such  deceased  child, 
should  any  children  be  surviving  such  deceased  child,  to 
take  the  share  of  the  parent  so  deceased;  and  should  any 
of  my  children  die  leaving  no  issue,  then  the  share  of  such 
deceased  child  shall  be  divided  equally  among  my  surviv- 
ing children." 

The  will  was  admitted  to  probate  and  the  estate  was 
fully  administered  and  the  executors  were  discharged,  after 
which,  on  July  23,  1913,  the  widow  and  children,  with  the 
wives  and  husbands  of  such  of  the  children  as  were  mar- 
ried, all  of  whom  are  appellees,  entered  into  a  contract  with 
Adolph  Gehlbach,  the  appellant,  for  the  sale  of  80  acres 
of  the  land  for  the  consideration  of  $22,000.  The  appel- 
lant paid  $1000  at  the  time  the  contract  was  executed  and 
agreed  to  pay  the  balance  on  January  '15,  1914.  The  con- 
tract required  the  appellees  to  furnish  the  appellant  with 
an  abstract  of  title  to  the  premises  showing  a  merchantable 
title,  and  an  abstract  was  furnished  and  a  warranty  deed 
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was  tendered  which  the  appellant  refused  to  accept.  He 
claimed  that  the  abstract  did  not  show  a  merchantable  title 
and  he  refused  to  pay  the  balance  of  $21,000  provided  by 
the  contract.  Thereupon,  on  February  25,  19 14,  the  appel- 
lees filed  their  bill  in  this  case  in  the  circuit  court  of  Logan 
county  alleging  the  above  stated  facts  and  praying  for  a 
specific  performance  of  the  contract.  The  appellant  filed 
a  special  and  general  demurrer  to  the  bill,  raising  the  ques- 
tion whether  the  abstract  showed  a  merchantable  title,  and 
the  demurrer  being  overruled  he  elected  to  stand  by  it.  The 
bill  was  taken  as  confessed,  and  a  decree  was  entered  re- 
quiring the  appellant  to  specifically  perform  the  contract, 
and  this  appeal  is  from  that  decree. 

The  question  whether  the  chancellor  erred  in  overrul- 
ing the  demurrer  depends  upon  the  construction  to  be  given 
to  the  third  clause  of  the  will,  and  counsel  for  appellees, 
insisting  that  the  facts  alleged  and  confessed  by  the  de- 
murrer show  that  the  deed  tendered  to  the  appellant  would 
convey  a  good  title,  state  the  following  propositions  of  law : 
First,  that  the  widow  was  given  a  life  estate  with  a  vested 
remainder  in  the  nine  children,  and  by  their  conveyance 
a  fee  simple  title  would  vest  in  the  defendant;  or,  sec- 
ond, if  a  vested  remainder  was  not  devised  to  the  chil- 
dren then  life  estates  were  devised  to  them  subject  to  the 
life  estate  of  the  widow,  with  a  contingent  remainder  to 
their  children  and  with  a  reversion  in  fee  remaining  in  the 
heirs-at-law,  so  that  the  deed  from  the  widow  and  heirs- 
at-law  vested  with  the  reversion  in  fee  would  destroy  the 
contingent  remainder  and  give  a  fee  simple  title ;  or,  third, 
if  the  will  devised  to  the  children  determinable  fees  with 
executory  devises  over,  the  deed  of  the  life  tenant  and  all 
the  children  constituting  all  the  members  of  the  class  of 
survivors  and  executory  devisees  would  vest  a  fee  simple 
title  in  the  appellant.  Counsel  for  the  appellant,  summariz- 
ing their  position,  contend,  in  substance,  that  the  will  gave 
to  the  widow  a  life  estate  (which  is  not  disputed)  and  a 
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remainder  to  the  children,  with  limitations  over  upon  the 
death  of  any  of  the  children,  cutting  down  the  fee  simple 
to  a  base  or  determinable  fee,  so  that  the  estate  will  go 
over  by  way  of  executory  devise  if  the  first  taker  dies  with- 
out surviving  issue.  In  giving  our  conclusions  upon  the 
questions  so  presented  we  do  not  deem  it  necessary  to  fol- 
low the  precise  order  in  which  they  have  been  stated. 

The  will  provided  that  the  estate  should  go  to  the  chil- 
dren of  the  testator,  and  if  any  of  them  should  die,  the 
children  of  such  deceased  child,  if  any,  should  take  the 
share  of  the  parent  so  deceased,  and  if  there  was  no  issue, 
the  share  of  the  deceased  child  should  be  divided  equally 
among  the  surviving  children.  One  question  is  whether 
the  testator  referred  to  death  in  his  lifetime  or  at  any 
time  before  the  death  of  the  life  tenant  when  the  estate 
would  vest  in  possession.  The  rule  applicable  is,  that  where 
there  is  a  devise  simpliciter  to  one  person  and  in  case  of 
his  death  to  another,  there  being  no  contingent  or  doubtful 
circumstances  connected  with  such  death,  the  testator  will 
be  presumed  to  intend  a  death  preceding  his  own,  but  if 
the  devise  over  is  to  take  effect  in  case  of  the  death  of  the 
first  taker  under  circumstances  which  may  or  may  not  take 
place,  the  devise  over,  unless  controlled  by  other  provisions 
of  the  will,  will  take  effect  upon  the  death  of  the  first  taker, 
under  the  circumstances  specified,  either  before  or  after  the 
death  of  the  testator.  (Fifer  v.  Allen,  228  111.  507 ;  Ahl- 
field  v.  Curtis,  229  id.  139.)  In  this  case  the  death  of  any 
of  the  children  was  coupled  with  the  circumstance  of  death 
without  issue,  which  might  or  might  not  take  place,  and  the 
testator  referred  to  the  death  of  a  child  at  any  time  before 
the  remainder  should  vest  in  possession,  and  upon  the  death 
of  any  child  during  the  lifetime  of  the  life  tenant  the  share 
of  such  deceased  child  will  go  over  to  any  child  of  such 
deceased  child,  or,  in  default  of  issue,  to  the  surviving  chil- 
dren. If  a  particular  estate  precedes  a  gift  over,  the  latter 
will  usually  take  effect  if  the  contingency  happens  at  any 
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time  during  the  period  of  the  particular  estate.  In  such  a 
case  death  without  issue  means  death  before  the  death  of 
the  life  tenant,  unless  the  will  shows  that  the  testator  in- 
tended to  refer  to  a  later  date  than  the  termination  of  the 
life  estate.  (40  Cyc.  1 501-1505;  Blum  v.  Evans,  10  S.  C. 
56;  Howell  v.  Gifford,  64  N.  J.  Eq.  180.)  Under  that 
rule  the  testator  referred  to  death  before  the  death  of  the 
life  tenant,  inasmuch  as  there  are  no  words  referring  to  a 
later  date.  It  does  not  follow,  however,  that  a  life  estate 
was  devised  to  the  children  subject  to  the  life  estate  of 
the  widow,  and  the  decision  in  Kleinhans  v.  Kleinhans,  253 
111.  620,  is  not  pertinent  in  this  case.  In  that  case  the 
limitations  were  to  the  widow  for  life  and  after  her  death 
to  the  son  and  daughter  of  the  testator,  "and  in  case  of 
their  death,  then  to  their  children,  only."  It  was  decided 
that  the  devise,  in  case  of  the  death  of  the  son  and  daugh- 
ter, to  their  children,  only  created  life  estates  in  them, 
which  is  sustained  by  all  the  authorities  under  the  estab- 
lished rule  that  a  devise  to  A  and  upon  A's  death  to  B 
gives  only  a  life  estate.  Section  13  of  the  Conveyance  act 
provides  that  every  estate  in  lands  which  shall  be  devised, 
although  other  words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee 
simple  estate  of  inheritance  if  a  less  estate  be  not  limited 
by  express  words  or  does  not  appear  to  have  been  devised 
by  construction  or  operation  of  law.  In  this  case  the  de- 
vise to  the  children  is  not  limited  by  express  words  or  by 
construction  or  operation  of  law,  and  therefore  it  is  a  de- 
vise of  fee  simple  estates  of  inheritance  and  not  of  life  es- 
tates, either  by  the  rule  of  construction  or  the  statute. 

The  important  question  is  whether  the  remainder  de- 
vised to  the  children  of  the  testator  is  vested  and  inde- 
structible or  is  contingent  and  therefore  destructible,  so  that 
a  conveyance  by  the  life  tenant  and  the  heirs-at-law  seized 
of  the  reversion  in  fee  will  operate  to  destroy  the  contin- 
gent remainder  and  convey  a  good  title,  under  the  doctrine 
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declared  in  Bond  v.  Moore,  236  111.  576,  B elding  v.  Par- 
sons, 258  id.  422,  Barr  v.  Gardner,  259  id.  256,  and  Mes- 
ser  v.  Baldwin,  262  id.  48.  The  distinction  between  vested 
and  contingent  remainders  has  been  pointed  out  by  this 
court  repeatedly,  and  the  accepted  definition  of  a  vested 
remainder  is  given  in  Broivn  v.  Brown,  247  111.  528,  as 
follows:  "A  vested  remainder  is  one  which  throughout 
its  continuance  gives  to  the  remainder-man  or  his  heirs  the 
right  to  the  immediate  possession,  whenever  and  however 
the  preceding  estates  may  determine.,,  In  Carter  v.  Car- 
ter, 234  111.  507,  the  distinguishing  characteristics  of  vested 
and  contingent  remainders  were  clearly  stated,  and  it  was 
said  that  a  contingent  remainder  "is  an  estate  which  is  not 
ready  to  come  into  possession  at  any  moment  when  the 
prior  estate  may  end.  On  the  other  hand,  if  the  estate 
is  at  any  time  ready  to  come  into  possession  provided  the 
prior  estate  should  end,  then  it  is  a  vested  estate."  The 
definition  given  by  Gray  in  his  Rule  Against  Perpetuities 
(sec.  101)  is:  "A  remainder  is  vested  in  A  when  through- 
out its  continuance  A,  or  A  and  his  heirs,  have  the  right 
to  the  immediate  possession,  whenever  and  however  the 
preceding  estate  may  determine."  The  rule  has  also  been 
stated  quite  fully  as  follows:  "But  if  any  estate,  be  it 
ever  so  small,  is  always  ready,  from  its  commencement  to 
its  end,  to  come  into  possession  the  moment  the  prior  es- 
tates, be  they  what  they  may,  happen  to  determine,  it  is 
then  a  vested  remainder  and  recognized  in  law  as  an  es- 
tate grantable  by  deed.  It  would  be  an  estate  in  posses- 
sion were  it  not  that  other  estates  have  a  prior  claim ;  and 
their  priority  alone  postpones,  or  may  perhaps  entirely  pre- 
vent, possession  being  taken  by  the  remainder-man.  The 
gift  is  immediate,  but  the  enjoyment  must  necessarily  de- 
pend on  the  determination  of  the  estates  of  those  who 
have  a  prior  right  to  the  possession."  (Williams  on  Real 
Prop.  345.) 
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The  distinction  between  vested  and  contingent  remain- 
ders had  its  origin  in  the  feudal  land  law,  which  is  stated  in 
Blackstone's  Commentaries,  168,  note  9,  as  follows:  "By 
the  feudal  law  the  freehold  could  not  be  vacant,  or,  as  it 
was  termed,  in  abeyance.  There  must  have  been  a  tenant 
to  fulfill  the  feudal  duties  or  returns  and  against  whom  the 
rights  of  others  might  be  maintained.  If  the  tenancy  once 
became  vacant,  though  but  for  one  instant,  the  lord  was 
warranted  in  entering  on  the  lands,  and  the  moment  the 
particular  estate  ended  by  the  cession  of  the  tenancy,  all 
limitations  of  that  estate  were  also  at  an  end."  Kent  says 
(4  Kent's  Com.  248)  :  "A  remainder  after  a  particular 
estate  of  freehold  might  be  limited  upon  an  event  which 
might  happen  after  the  termination  of  the  preceding  es- 
tate, so  that  there  would  be  an  interval  during  which  the 
tenancy  would  be  vacant,  and  in  such  a  case  no  present 
interest  would  vest." 

Such  a  remainder  as  depends  on  an  event  or  condition 
which  may  never  happen  or  be  performed  until  after  the 
determination  of  the  preceding  estate  is  a  contingent  re- 
mainder. (Fearne  on  Contingent  Remainders,  3.)-  The 
question  in  tfris  case,  therefore,  is  whether  the  remainder 
to  the  children  was  limited  on  the  happening  of  an  event 
which  by  possibility  might  not  happen  during  the  continu- 
ance of  the  preceding  estate  or  at  the  instant  of  its  determi- 
nation, so  that  the  remainder  is  inalienable  and  destructible 
or  is  vested  and  therefore  alienable  and  indestructible.  This 
question  is  to  be  considered  in  view  of  the  settled  rule  that 
the  law  favors  the  vesting  of  estates,  and  they  are  regarded 
as  vested  unless  the  contrary  intention  is  shown.  \Scoiield 
v.  Olcott,  120  111.  362;  Schaefer  v.  Schaefer,  141  id.  337; 
Chapin  v.  Crow,  147  id.  219;  Allen  v.  McFarland,  150 
id.  455;  Harvard  College  v.  Balch,  171  id.  275;  Ayers  v. 
Chicago  Title  and  Trust  Co.  187  id.  42 ;  Clark  v.  Shazuen, 
190  id.  47.)  A  test  which  is  generally  regarded  as  suffi- 
cient to  determine  the  question  and  which  has  been  gen- 
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erally  adopted  is  stated  as  follows:  "If  the  conditional 
element  is  incorporated  into  the  description  of  or  into  the 
gift  to  the  remainder-man  then  the  remainder  is  contin- 
gent, but  if,  after  words  giving  a  vested  interest,  a  clause 
is  added  divesting  it  the  remainder  is  vested.  Thus,  on  a 
devise  to  A  for  life,  remainder  to  his  children,  but  if  any 
child  dies  in  the  lifetime  of  A  his  share  to  go  to  those 
who  survive,  the  share  of  each  child  is  vested,  subject  to 
be  divested  by  its  death.  But  on  a  devise  to  A  for  life, 
remainder  to  such  of  his  children  as  survive  him,  the  re- 
maiqder  is  contingent/'  (Gray's  Rule  Against  Perpetui- 
ties, sec.  108.)  The  application  of  that  rule  to  this  case 
will  fix  the  remainder  as  vested  in  the  children  of  the  tes- 
tator. The  gifts  over  are  clearly  expressed,  in  terms,  as 
conditions  subsequent,  and  no  conditional  limitation  is  in- 
corporated into  the  description  of  or  into  the  gift  to  the 
remainder-men.  If  the  limitations  stopped  after  the  gifts 
over,  so  that  they  read,  "after  the  death  of  my  said  wife 
all  of  said  property  and  estate  above  mentioned  and  de- 
scribed to  go  to  my  children,  share  and  share  alike,"  there 
would  be  no  doubt  whatever  that  the  remainder  to  the 
children  would  be  vested,  and  during  the  continuance  of 
the  estate  the  children  or  their  heirs-at-law  would  stand 
ready  to  take  possession,  no  matter  when  or  how  the  life 
estate  might  terminate.  The  gifts  over  are  expressed,  in 
terms,  as  conditions  subsequent,  in  the  words,  "and  shall 
any  of  my  children  die,  then  the  children  of  such  deceased 
child,  should  any  children  be  surviving  such  deceased  child, 
to  take  the  share  of  the  parent  so  deceased,  and  should  any 
of  my  children  die  leaving  no  issue,  then  the  share  of  such 
deceased  child  shall  be  divided  equally  among  my  surviv- 
ing children."  These  limitations  are  not  to  be  distinguished 
from  the  illustration  given  in  the  rule  above  quoted.  That 
rule  has  been  applied  by  this  court  in  various  cases.  In 
Smith  v.  West,  103  111.  332,  the  court  said  it  was  urged 
that  only  a  life  estate  having  been  conveyed  to  Mrs.  West 
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and  a  remainder  to  the  children  of  her  body,  or  such  as 
might  be  living  at  her  death  or  the  descendants  of  any  one 
that  might  be  then  deceased,  the  fee  remained  in  the  gran- 
tor or  his  heirs  until  her  death  and  would  not  vest  in  the 
remainder-men  until  the  life  estate  should  be  expended,  and 
hence  the  remainder  was  contingent.  The  court  quoted 
from  Fearne  on  Remainders  and  Kent's  Commentaries  and 
held  that  the  remainder  was  vested.  The  children  of  Mrs. 
West  were  in  being  and  the  event  was  not  uncertain,  her 
death  being  certain  to  occur.  The  limitations  there  were 
practically  the  same  as  here,  being  to  the  children  of  Mrs. 
West,  and  if  any  died  leaving  descendants  then  to  such  de- 
scendants, or  if  any  died  without  descendants  then  to  the 
survivors. 

In  Siddons  v.  Cockrcll,  131  111.  653,  the  limitations  were 
to  the  widow  of  the  testator  during  her  life  or  widowhood, 
and  if  she  should  survive  all  his  children  (they  having  died 
without  issue)  the  real  estate  was  to  go  to  her  in  fee,  but 
in  case  of  her  death  leaving  any  children  surviving,  the 
estate  was  to  go  to  them  or  the  heirs  of  any  children  tak- 
ing their  deceased  parent's  share.  It  was  held  that  the  title 
vested,  immediately  upon  the  death  of  the  testator,  in  his 
children,  subject  to  the  life  estate,  although  the  enjoyment 
of  one-third  thereof  was  postponed  until  after  the  widow's 
death. 

In  Ducker  v.  Bttrnham,  146  111.  9,  there  was  a  devise, 
after  the  death  of  the  life  tenant,  to  the  testator's  five  chil- 
dren, and  it  was  provided  that  in  case  of  the  death  of  any 
of  the  children  without  issue  the  share  of  such  child  should 
be  equally  divided  among  the  surviving  children,  and  the 
remainder  was  held  to  be  vested. 

In  Hinrichsen  v.  Hinrichsen,  172  111.  462,  a  residue  was 
given  to  the  widow  for  life  and  at  her  death  to  be  equally 
divided  among  the  testator's  children,  but  it  was  provided 
that  in  case  either  of  the  testator's  sons  should  die  without 
leaving  legal  heirs  of  their  body  or  heirs  thereof,  the  estate 
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should  go  to  the  remaining  son,  and  the  remainder  was 
held  to  be  vested  and  not  contingent  on  account  of  the  con- 
dition subsequent. 

In  Pingrey  v.  Rulon,  246  111.  109,  after  the  devise  to 
the  testator's  daughters  for  their  lives  and  the  survivor  of 
them,  he  limited  a  remainder  to  his  four  grandchildren  in 
equal  parts  in  fee,  with  this  proviso :  "Provided,  however, 
that  should  any  one  or  more  of  my  above  named  grandchil- 
dren come  to  his  or  her  decease  without  issue  before  taking 
in  fee  simple,  that  then  the  share  or  shares  of  such  deceased 
grandchild  or  grandchildren  shall  be  apportioned  in  equal 
parts  among  those  of  my  grandchildren  surviving:  But 
provided,  also,  that  if  at  the  time  of  such  decease  my  said 
grandchildren  left  issue,  that  then  such  grandchild's  share 
shall  go  to  his  or  her  issue,  share  and  share  alike,  in  fee 
simple."  It  was  afterward  provided  that  if  either  of  the 
life  tenants  should  have  other  children,  then  the  additional 
grandchildren  should  take  in  fee  simple  on  the  same  terms 
as  the  other  grandchildren,  including  those  born  after  the 
four  who  were  named.  It  was  held  that  the  remainder  was, 
in  effect  and  in  form,  to  the  whole  class  of  grandchildren 
and  was  vested. 

In  Northern  Trust  Co.  v.  Wheaton,  249  111.  606,  the 
remainder  after  the  life  estate  was  limited  to  ten  named 
persons,  with  a  gift  over  in  the  event  of  the  death  of  any 
of  them  before  the  interest  in  the  estate  should  vest  in 
them,  leaving  a  child  or  children  surviving  at  the  time  said 
estate  should  vest,  and  then  said  child  or  children  of  such 
deceased  person  should  take  their  parent's  share.  It  was 
held  that  the  remainder  after  the  life  estate  was  vested, 
there  being  no  uncertainty  as  to  who  would  take  the  fee, 
and  that  the  remainder  did  not  cease  to  be  vested  and  be- 
come contingent  because  of  a  clause  introducing  the  con- 
dition upon  which  it  would  be  divested.  Accordingly  it 
was  held  that  the  share  of  one  of  the  beneficiaries,  Nellie 
E.  Dicker,  passed,  upon  her  death,  to  her  legal  heirs. 
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In  the  case  under  consideration  the  gifts  over  after  the 
remainder  to  the  children  cannot  prevent  them  from  tak- 
ing immediate  possession  whenever  and  however  the  life 
estate  of  the  widow  may  determine,  because  there  is  no  ex- 
pressed condition  precedent  to  the  children  taking  such  pos- 
session that  they  shall  survive  the  life  tenant.  There  is 
nothing  in  the  context  which  could  prevent  holding  the  re- 
mainder in  the  children  to  be  vested,  since  there  is  nothing 
from  which  it  can  be  implied  that  they  must  survive  the  life 
tenant.  If  the  life  estate  should  terminate  prematurely,  be- 
fore the  life  tenant's  death,  there  is  nothing  to  prevent  the 
remainder-men  from  taking  possession.  In  such  a  case  the 
fact  that  the  gift  over  would  take  effect  if  any  child  should 
die  before  the  life  tenant  would  not  prevent  immediate  pos- 
session, which  would  continue  unless  subsequent  death  be- 
fore the  death  of  the  life  tenant  should  divest  the  estate. 
It  is  true  that  the  remainder-men  may  die  before  the  life 
tenant  and  the  remainder  never  vest  in  possession,  but  that 
is  not  a  test  whether  the  remainder  is  vested  or  not.  "It 
is  not  the  uncertainty  of  ever  taking  effect  in  possession 
that  makes  a  remainder  contingent,  for  to  that  every  re- 
mainder for  life  or  in  tail  expectant  upon  an  estate  for 
life  is  and  must  be  liable,  as  the  remainder-man  may  die, 
or  die  without  issue,  before  the  death  of  the  tenant  for 
life.  The  present  capacity  of  taking  effect  in  possession  if 
the  possession  were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the  estate  lim- 
ited in  remainder  determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  contingent.,,  (2  Cruise's 
Dig.  270;  2  Blackstone's  Com.  169,  note  10.)  .If  the  re- 
mainder-men die  before  the  life  tenant  the  gift  over  will 
take  effect,  but  it  will  do  so  according  to  the  terms  of  the 
will,  cutting  short  the  precedent  interest  in  the  children  but 
not  affecting  the  character  of  such  interest. 

To  hold  the  remainder  vested  is  in  entire  harmony  with 
the  decision  in  Golladay  v.  Knock,  235  111.  412,  where  a 
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remainder  was  limited  to  Moses  Golladay  after  a  contin- 
gent remainder  to  the  unborn  child  or  children  of  Nancy 
Golladay,  who  had  no  children  at  the  time  of  the  testator's 
death  and  upon  the  doubtful  event  of  children  being  born 
to  her  and  surviving  her.  The  remainder  to  Moses  Golla- 
day was  necessarily  contingent,  since  a  vested  remainder 
can  never  be  limited  after  a  contingent  remainder  but  is 
subject  to  the  collateral  contingency,  as  was  there  pointed 
out.  The  cases  of  Boatman  v.  Boatman,  198  111.  414,  and 
Chapin  v.  Knott,  203  id.  341,  in  which  remainders  limited 
after  contingent  remainders  were  held  to  be  vested,  were 
overruled.  In  this  case  there  is  no  precedent  contingent 
remainder.  The  remainder-men  stand  ready  to  take  pos- 
session whenever  and  however  the  life  estate  terminates, 
and  if  the  life  estate  should  now  terminate,  either  prema- 
turely or  by  the  death  of  the  life  tenant,  there  is  nothing 
to  hinder  the  remainder-men  taking  possession.  There  is 
present  capacity  to  take  effect  in  possession  if  the  posses- 
sion were  to  become  vacant,  and  it  is  this  quality  which 
universally  distinguishes  a  vested  remainder  from  one  that 
is  contingent.  The  estate  of  the  children  limited  after  the 
particular  estate  of  freehold  in  the  widow,  throughout  its 
continuance  stands  ready  to  take  effect  in  possession  when- 
ever and  however  the  preceding  estate  may  determine,  and 
there  can  therefore  be  no  interval  between  the  life  estate 
and  the  remainder. 

Interpreting  the  will  in  the  light  of  established  rules 
and  having  in  mind  the  favor  with  which  the  law  regards 
vested  estates,  we  conclude  that  the  testator  meant  to  give 
his  widow  an  estate  for  life  and  a  vested  remainder  in  fee 
to  his  children.  The  remainder  to  the  children  is,  however, 
subject  to  the  shifting  executory  devises  in  the  event  that 
any  of  them  die  before  the  life  tenant's  death,  either  leav- 
ing children  who  would  take  or  without  children,  when  the 
share  would  go  to  the  surviving  children.  The  gifts  over 
if  the  children  die,  with  or  without  children,  are  executory 
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devises,  which  are  not  destructible.  The  fee  of  the  chil- 
dren, whether  vested  in  interest,  only,  or  vested  in  posses- 
sion, in  case  the  life  estate  should  terminate  prematurely 
before  the  life  tenant's  death,  is  subject  to  the  executory 
devises  over,  and  any  conveyance  by  them  would  carry 
with  it  the  limitations  which  will  become  effective  upon 
the  happening  of  the  events  specified  in  the  will. 

It  follows  that  the  abstract  did  not  show  a  merchant- 
able title,  and  the  warranty  deed  tendered  would  not  con- 
vey such  a  title.    It  was  error  to  overrule  the  demurrer. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Vickers,  dissenting. 


Nathan  Judson,  Appellee,  vs.  Edward  Frkutel  et  al. — 
(Jacob  Glos  et  al.  Appellants.) 

Opinion  Hied  December  16,  1914. 

1.  Pleading — when  bill  to  quiet  title  need  not  allege  invalidity 
of  tax  deeds.  If  the  complainant  alleges  in  his  bill  that  he  is  the 
owner  of  the  premises  in  fee  under  claim  and  color  of  title  ob- 
tained in  good  faith  and  payment  of  taxes  for  seven  successive 
years  under  section  7  of  the  Limitation  act,  it  is  not  necessary  to 
allege  that  the  tax  deeds  sought  to  be  set  aside  as  clouds  upon  the 
title  are  invalid. 

2.  Evidence — copy  of  a  deed  to  be  admissible  must  be  certified 
by  the  recorder.  The  copy  of  a  deed  which  is  authorized  by  sec- 
tion 36  of  the  Conveyances  act  to  be  admitted  as  secondary  evi- 
dence upon  making  the  required  preliminary  proof  is  a  copy  cer- 
tified by  the  recorder  and  not  one  verified  by  some  other  person. 

3.  Same — section  18  of  Evidence  act  does  not  apply  to  copies 
of  recorded  deeds.  Section  18  of  the  Evidence  act,  providing  that 
"any  such  papers,  entries,  records  and  ordinances  may  be  proved 
by  copies  examined  and  sworn  to  by  credible  witnesses/'  refers  to 
the  papers,  entries  and  records  mentioned  in  the  preceding  sections 
of  the  act  and  does  not  include  copies  of  the  record  of  deeds. 
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4.  Costs — what  items  should  be  re-paid  to  holder  of  a  tax  deed. 
A  decree  quieting  title  and  setting  aside  certain  tax  deeds  and  pro- 
viding for  reimbursement  of  the  holders  thereof  should  include, 
among  the  other  items,  the  fees  paid  for  recording  the  evidence  of 
the  sales  and  the  issuance  of  the  tax  deeds,  and  also  the  fees  for 
recording  the  deeds. 

VickErs,  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

David  G.  Robertson,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

Appellee,  Nathan  Judson,  (complainant  in  the  court 
below,)  filed  his  bill  in  chancery  in  the  superior  court  of 
Cook  county  claiming  to  be  the  owner  in  fee  simple  and 
in  possession  of  lots  25  and  26,  in  block  1,  in  Davis'  sub- 
division in  the  city  of  Chicago,  and  seeking  to  quiet  title 
to  said  lots  25  and  26  and  the  other  real  estate  described 
in  the  bill  of  complaint.  The  complainant  alleged  in  the 
bill  that  his  title  was  acquired  by  a  chain  of  conveyances 
set  out  in  the  bill,  and  alleged  his  ownership  in  the  prop- 
erty in  question  by  virtue  of  said  conveyances  constituting 
claim  and  color  of  title  made  in  good  faith  and  payment 
of  all  taxes  on  said  premises  for  more  than  seven  succes- 
sive years,  said  premises  being  vacant  and  unoccupied  dur- 
ing that  time,  and  that  since  the  last  payment  of  taxes  and 
before  filing  the  bill  of  complaint  complainant  had  taken 
possession  of  said  premises,  and  was  at  the  time  of  filing 
the  said  bill  in  the  absolute,  open  and  notorious  possession 
thereof.  The  bill  further  alleged  that  Jacob  Glos,  Emma 
J.  Glos,  his  wife,  and  August  A.  Timke,  individually  and 
as  trustee,  claimed  to  have  some  right,  title  or  interest  in 
said  premises,  but  that  at  the  time  appellee  took  possession 
of  the  same  his  limitation  title  was  perfected  and  all  claims 
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of  title  or  interest  of  said  defendants  were  null  and  void 
and  were  clouds  upon  the  title  of  complainant,  and  prayed 
that  the  same  be  decreed  to  be  void  and  canceled  and  re- 
moved of  record  as  clouds  upon  the  title  of  complainant. 
The  defendants  Jacob  Glos,  Emma  J.  Glos  and  August  A. 
Timke,  trustee,  filed  their  answers  to  the  bill,  and  the  com- 
plainant replied  thereto.  The  other  defendants  were  de- 
faulted, and  the  cause  was  referred  to  a  master  in  chan- 
cery to  take  the  evidence  and  report  the  same,  with  his 
conclusions.  Thereafter  the  evidence  was  heard  by  said 
master,  and  he  reported  finding  that  the  complainant,  Na- 
than Judson,  was  the  owner  in  fee  simple  absolute  of  the 
premises,  that  he  was  entitled  to  the  relief  prayed  in  the 
bill,  and  recommending  that  a  decree  be  entered  in  accord- 
ance with  the  prayer  of  the  bill  upon  payment  being  made 
to  the  defendant  Jacob  Glos  of  $78.64,  being  the  amount 
paid  out  by  him  as  taxes  and  legal  costs  as  the  holder  of 
certain  tax  deeds  on  the  said  lots  25  and  26  and  his  costs 
in  the  suit.  Objections  were  filed  to  the  master's  report, 
which  were  overruled  by  the  master  and  which  were  al- 
lowed to  stand  as  exceptions  before  the  court,  and  on  a 
hearing  by  the  court  the  same  were  overruled  and  a  de- 
cree was  entered  in  accordance  with  the  prayer  of  the  bill 
and  the  recommendations  of  the  master,  from  which  the 
defendants  appealed. 

Numerous  errors  have  been  assigned,  but  the  only  ones 
argued  and  relied  upon  are  (1)  that  it  is  not  alleged  in 
the  bill  or  shown  by  the  proofs  that  there  was  any  defect 
or  invalidity  in  the  tax  deeds  obtained  by  the  defendants 
and  that  the  case  was  a  mere  contest  of  the  legal  titles, 
of  which  equity  has  no  jurisdiction;  (2)  that  there  was 
no  competent  evidence  of  the  ownership  of  lots  25  and  26 
claimed  by  the  complainant;  and  (3)  that  the  amount 
decreed  to  be  paid  the  defendants  as  reimbursement  for 
taxes,  legal  costs  and  penalties  in  procuring  said  tax  deeds 
is  insufficient. 
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As  to  the  first  assignment  of  error,  the  complainant  al- 
leged that  he  was  the  owner  of  said  premises  in  fee  under 
claim  and  color  of  title  obtained  in  good  faith  and  pay- 
ment of  taxes  for  seven  successive  years  tinder  section  7 
of  the  Limitation  act.  He  attempted  to  show  this  by  evi- 
dence, and  had  the  evidence  introduced  by  him  been  proper 
and  sufficient  it  would  have  sustained  that  claim.  Under 
these  circumstances  it  was  not  necessary  to  allege  or  prove 
that  the  tax  deeds  of  the  defendants  were  invalid.  The 
tax  deeds  might  have  been  valid,  and  yet  if  the  complain- 
ant had  in  good  faith,  as  he  alleged,  obtained  a  deed  to 
said  premises  which  would  be  color  of  title  and  under  said 
deed  had  paid  all  taxes  and  assessments  levied  against  said 
property  for  seven  successive  years,  said  property  being  va- 
cant and  unoccupied,  then,  under  section  7  of  the  Limita- 
tion act,  (Hurd's  Stat.  1913,  p.  1575,)  said  title  would 
have  been  good  according  to  the  extent  and  purport  of 
such  paper  title  and  could  be  asserted  by  him  in  a  suit  to 
quiet  title  under  section  50  of  the  Chancery  act.  Walker 
v.  Converse,  148  111.  622;  Harms  v.  Kransz,  167  id.  421 ; 
Simons  v.  Drake,  179  id/62;   Kuhn  v.  Glos,  257  id.  289. 

It  appears  from  the  evidence  that  the  complainant  based 
his  title  to  lots  25  and  26  on  a  deed  from  Ellen  Gallotti 
to  W.  S.  Alexander,  a  deed  from  Alexander  and  wife  to 
James  B.  Judson,  and  a  deed  from  James  B.  Judson  and 
wife  to  complainant,  (the  latter  deed  dated  in  1902,)  and 
payment  of  all  taxes  and  assessments,  as  shown  by  the  tax 
receipts  from  1902  to  1913.  The  defendant  Jacob  Glos 
held  tax  deeds  on  said  lots  issued  in  1895,  1896  and  1897. 

As  to  the  second  assignment  of  error,  on  the  hearing 
before  the  master  the  complainant  offered,  and  the  master 
admitted  in  evidence,  a  sworn  copy  of  the  record  of  a  deed 
from  Ellen  Gallotti  to  W.  S.  Alexander,  dated  January  19, 
1883,  and  also  a  sworn  copy  of  the  record  of  a  deed  from 
James  B.  Judson  and  Julia  B.  Judson,  his  wife,  to  the  com- 
plainant, dated  November  5,  1902.    This  last  deed  was  the 
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only  conveyance  offered  by  complainant  to  show  title  in 
himself,  and  it  was  the  claim  and  color  of  title  upon  which 
he  based  his  ownership  in  said  premises,  in  connection  with 
seven  years'  payment  of  taxes.  Objection  was  specifically 
made  to  this  deed  on  the  ground,  among  others,  that  no 
foundation  had  been  laid  for  the  introduction  of  second- 
ary evidence  of  the  contents  of  any  deed  such  as  was  de- 
scribed and  that  the  same  was  not  competent  secondary  evi- 
dence. To  lay  the  foundation  for  offering  these  copies  the 
complainant  made  his  affidavit  that  the  original  deed  from 
Ellen  Gallotti  to  W.  S.  Alexander,  dated  January  19,  1883, 
and  duly  filed  for  record  in  the  recorder's  office  of  Cook 
county  on  March  23,  1883,  and  recorded  in  book  1330  of 
records,  at  page  264,  as  document  No.  455,480  of  the  rec- 
ords of  said  office,  and  the  original  deed  from  James  B. 
Judson  and  Julia  B.  Judson,  his  wife,  of  Lansing,  Michi- 
gan, to  Nathan  Judson,  dated  the  fifth  day  of  November, 
1902,  and  filed  for  record  in  the  recorder's  office  on  Decem- 
ber 12,  1902,  and  duly  recorded  in  book  7975  of  records, 
at  page  622,  as  document  No.  3,331,215  of  the  records  of 
said  office,  and  each  and  all  of  them,  have  been  lost  or 
destroyed  and  it  is  not  within  the  power  of  affiant  to  pro- 
duce the  same;  that  said  instruments,  and  each  of  them, 
have  not  been  intentionally  lost  or  destroyed  or  otherwise 
disposed  of  for  the  purpose  of  being  permitted  to  offer  in 
evidence  duly  certified  or  verified  copies  thereof,  and  this 
affidavit  is  made  f(5r  the  purpose  of  being  permitted  to  of- 
fer in  evidence  duly  verified  copies  of  said  instruments,  as 
required  by  law,  on  behalf  of  the  complainant  in  the  above 
entitled  cause. 

Section  36  of  chapter  30  of  Hurd's  Statutes  provides  a 
manner  in  which  the  record  of  a  deed  of  conveyance  or 
other  writing  concerning  lands,  etc.,  which  may  have  been 
recorded,  or  a  transcript  of  the  record  thereof  certified  by 
the  recorder  in  whose  office  same  may  have  been  recorded, 
may  be  read  in  evidence  when  the  original  is  lost  or  not 
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in  the  power  of  the  party  wishing  to  use  it  on  the  trial  of 
a  cause.  Under  this  section  the  record  of  the  deed,  or  a 
certified  copy  of  such  record  certified  by  the  recorder,  is 
alone  admissible.  There  is  no  provision  of  the  statute  au- 
thorizing the  use  of  verified  copies  of  a  deed  or  record  of 
a  deed  of  conveyance  of  real  estate.  The  affidavit,  how- 
ever, was  sufficient  to  authorize  the  introduction  of  the  rec- 
ord of  said  deeds  or  certified  copies  of  record  thereof  made 
by  the  recordpr.  This,  however,  was  not  done.  Instead, 
the  complainant  offered  in  evidence  a  copy  of  the  record 
of  a  deed  from  Ellen  Gallotti  to  W.  S.  Alexander,  dated 
January  19,  1883,  to  sa*d  l°ts  25  an^  26>  together  with 
the  affidavit  of  Delia  F.  Reefe  that  the  same  is  a  full, 
true  and  perfect  copy  of  the  instrument  as  the  same  ap- 
pears of  record  in  the  office  of  the  recorder  of  Cook  county 
in  book  1330  of  records,  at  page  264,  as  document  No. 
455,480  of  the  records  of  said  office.  Complainant  also 
offered  in  evidence  a  copy  of  the  record  of  a  deed  from 
James  B.  Judson  and  Julia  B.  Judson,  his  wife,  to  the  com- 
plainant, conveying  all  interest  in  all  lots,  lands  and  real 
estate  now  standing  in  their  names  or  either  of  them,  or 
to  which  they  have  any  equitable  claim,  situated  in  the 
county  of  Cook  and  State  of  Illinois,  together  with  the 
affidavit  of  Delia  F.  Reefe  that  the  same  is  a  full,  true 
and  perfect  copy  of  the  instrument  as  the  same  appears 
of  record  in  the  office  of  the  recorder  of  Cook  county  in 
book  7975,  at  page  622,  as  document  3,331,215  of  the  rec- 
ords of  said  office. 

Appellee  claims  that  it  was  proper  to  offer  in  evidence 
the  sworn  copies  of  the  records  of  said  deeds  under  sec- 
tion 18  of  chapter  51  of  Hurd's  Statutes.  Chapter  51  is 
the  chapter  on  evidence,  and  provides  by  section  13  how 
court  records,  papers  and  entries  may  be  proved.  Section 
14  provides  the  manner  in  which  papers,  entries,  records 
and  ordinances  of  a  city  or  other  municipality  may  be 
proved.     Section  15  provides  how  the  papers,  entries  and 
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records  of  any  corporation  may  be  proved,  and  section  16 
refers  to  the  form  of  the  certificate  in  such  cases.  Sec- 
tion 17  provides  the  manner  in  which  proceedings  and 
judgments  before  justices  of  the  peace  may  be  proved  by 
certified  copy.  Section  18,  relied  on  by  appellee,  is  as  fol- 
lows: "Any  such  papers,  entries,  records  and  ordinances 
may  be  proved  by  copies  examined  and  sworn  to  by  cred- 
ible witnesses." 

Appellee  cites  the  case  of  Glos  v.  Holmes^,  228  111.  436, 
in  support  of  his  contention  that  sworn  copies  of  the  rec- 
ord of  the  deeds  in  question  were  properly  offered  in  evi- 
dence. In  that  case  it  was  held  that  it  was  proper  to  offer 
in  evidence  sworn  copies  of  the  original  records  and  papers 
in  the  county  clerk's  office  of  Cook  county  in  proceedings 
upon  which  the  said  tax  deeds  sought  to  be  canceled  were 
based.  Such  records,  however,  come  clearly  within  sec- 
tion 18  of  the  Evidence  act.  It  was  held  in  Chicago,  Wil- 
mington and  Vermilion  Coal  Co.  v.  Moran,  210  111.  9,  that 
section  18  of  the  Evidence  act  relates  only  to  papers,  en- 
tries and  records  mentioned  in  the  previous  sections  of  the 
act  which  we  have  referred  to. 

There  is  no  question  that  when  the  proper  foundation 
is  laid  the  record  of  a  lost  deed  or  other  instrument  in 
writing  relating  to  lands,  or  a  copy  of  the  record  certified 
to  by  the  recorder  thereof,  may  be  offered  in  evidence,  as 
provided  by  section  36  of  the  Conveyance  act.  This  court 
has  heretofore  held  that  strict  compliance  with  the  provi- 
sions of  said  section  36  is  necessary  in  order  to  introduce 
in  evidence  a  certified  copy  of  the  record  of  a  lost  instru- 
ment, (Vournazos  v.  Glos,  263  111.  314,  and  cases  therein 
cited,)  and,  as  was  stated  in  the  opinion  in  that  case,  "the 
disregard  of  the  statute  has  made  it  necessary  to  reverse 
many  juclgments.,,  The  defendants  specifically  objected  to 
the  introduction  of  the  sworn  copies  of  the  record  in  evi- 
dence on  the  ground  that  they  were  not  competent  sec- 
ondary evidence  and  filed  objections  and  exceptions  to  the 
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master's  report  on  the  same  ground,  and  have  assigned  as 
error  the  introduction  of  such  evidence.  It  was  improper 
to  receive  in  evidence,  over  the  objection  of  the  defend- 
ants, the  copy  of  the  record  of  the  deeds  in  question  not 
properly  certified  to- by  the  county  recorder,  and  for  such 
error  it  will  be  necessary  to  reverse  the  decree  of  the  su- 
perior court. 

The  defendants  claim  that  the  decree  should  have  di- 
rected reimbursement  of  the  amounts  paid  by  them  for  cer- 
tificates of  sale,  recording  evidence  of  sale,  the  issuance  of 
the  deeds  and  recording  fees  for  recording  the  deeds,  in  ad- 
dition to  the  amount  found  by  the  decree.  Section  222  of 
chapter  120  of  Hurd's  Statutes  of  1913  provides:  "County 
clerks  shall  record  as  evidence  upon  which  deeds  are  issued, 
the  application,  all  affidavits  and  notices  filed  with  the  ap- 
plication, the  certificate  of  sale,  and  all  other  documents 
and  papers  filed  in  compliance  with  law,  and  be  entitled  to 
the  same  fee  therefor  that  may  be  allowed  by  law  for  re- 
cording deeds."  Section  224  of  chapter  120  provides,  in 
part,  "that  any  judgment  or  decree  of  court  setting  aside 
any  tax  deed  procured  under  this  act,  shall  provide  that 
the  claimant  shall  pay  to  the  party,  holding  such  tax  deed, 
all  taxes  and  legal  costs,  together  with  all  penalties,  as  pro- 
vided by  law,  as  it  shall  appear  the  holder  of  such  deed 
or  his  assignors  shall  have  properly  paid  or  be  entitled  to 
in  procuring  such  deed,  before  such  claimant  shall  have 
the  benefits  of  such  judgment  or  decree."  We  think  that 
the  defendants  were  entitled,  under  the  statute,  to  be  re- 
imbursed the  amounts  paid  out  by  them,  together  with  in- 
terest at  the  statutory  rate,  for  the  certificates  of  sale,  re- 
cording evidence  of  the  sale  and  the  issuance  of  the  tax 
deeds  and  recording  the  same,  as  claimed.  Under  section 
225  of  the  Revenue  law  (Hurd's  Stat.  1913,  p.  2064,)  the 
holder  of  a  certificate  of  tax  sale  is  required  to  take  out  a 
deed  and  record  the  same  within  one  year  from  the  time 
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redemption  from  the  tax  sale  expires,  or  the  certificate  or 
deed  and  sale  on  which  it  is  based  becomes  null. 

For  the  errors  indicated  the  decree  of  the  superior  court 
will  be  reversed  and  the  cause  remanded  to  that  court  for 
a  new  trial,  in  which  appellee  will  have  the  opportunity  to 
introduce  proper  evidence  of  the  records  of  the  deeds  in 
question  and  the  appellants  be  reimbursed  for  the  amounts 

claimed 

Reversed  cu\d  remanded. 

Mr.  Justice  Vickers,  dissenting. 


The  People  ex  rel  P.  M.  Stubblefield,  County  Collector, 
Appellee,  vs.  The  Bloomington  Cemetery  Associa- 
tion, Appellant. 

Opinion  Hied  December  16,  1014. 

1.  Practice — when  an  appearance  is  general.  An  appearance 
for  any  other  purpose  than  to  question  the  jurisdiction  of  the  court 
is  general. 

2.  Taxes — question  of  sufficiency  of  notice  is  waived  by  filing 
objections  to  merits.  On  application  for  judgment  and  order  of 
sale  for  taxes  the  question  of  the  sufficiency  of  the  description  of 
the  objector's  property  in  the  advertisement  notice  of  the  delin- 
quent list  is  waived  by  the  filing  of  objections  going  to  the  mer- 
its of  the  tax. 

3.  Same — property  of  a  cemetery  association  is  subject  to  spe- 
cial tax  unless  exempt  by  its  charter.  The  property  of  a  cemetery 
association  is  subject  to  a  special  tax  for  a  local  improvement  un- 
less it  is  exempt  by  its  charter,  and  a  judgment  and  order  of  sale 
are  authorized  where  it  is  not  shown  that  any  of  the  land  ordered 
sold  is  used  for  burial  purposes. 

4.  Same — an  objection  not  made  in  trial  court  cannot  be  consid- 
ered by  Supreme  Court.  An  objection,  on  application  for  judg- 
ment and  order  of  sale  for  a  special  sewer  tax,  that  there  was  a 
change  in  the  location  of  the  improvement  after  the  judgment  of 
confirmation,  cannot  be  considered  by  the  Supreme  Court  where  it 
was  not  made  in  the  trial  court. 
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Appeal  from  the  County  Court  of  McLean  county ;  the 
Hon.  Homer  W.  Hau,,  Judge,  presiding. 

Livingston  &  Bach,  for  appellant. 

A.  W.  Peasley,  City  Attorney,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  Bloomington  Cemetery  As- 
sociation from  a  judgment  and  order  of  sale  for  a  delin- 
quent assessment  of  $904  for  a  vitrified  pipe  sewer  across 
the  grounds  of  appellant  in  the  city  of  Bloomington. 

Counsel  for  appellant  argue  that  the  description  of  its 
property  in  the  advertisement  notice  of  the  delinquent  list 
is  so  defective  that  the  county  court  acquired  no  jurisdic- 
tion by  virtue  of  it,  as  the  land  could  not  thereby  be  iden- 
tified. This  description  in  the  notice  reads :  "Bloomington 
Cemetery  Association. — Grounds  of  said  Cemetery  Ass'n 
within  said  district,  $904."  The  report  of  the  commis- 
sioner giving  a  detailed  description  of  the  limits  of  the 
drainage  district  and  the  property  benefited  was  introduced 
also  on  the  hearing.  There  is  merit  in  the  argument  of 
counsel  that  the  property  cannot  be  identified  from  the  de- 
scription in  this  notice,  but  appellant  had  the  right  to  ap- 
pear specially  in  the  court  below  to  question  the  sufficiency 
of  the  notice  to  confer  jurisdiction.  In  a  tax  case,  as  well 
as  in  a  personal  action,  a  property  owner  may  enter  a  gen- 
eral appearance,  and  in  such  case  an  objection  that  the 
notice  was  defective  cannot  be  availed  of.  An  appearance 
for  any  other  purpose  than  to  question  the  jurisdiction  of 
the  court  is  general.  (Nicholes  v.  People,  165  111.  502: 
McChesney  v.  People,  178  id.  542;  Dickey  &  Baker  v. 
People,  213  id.  51;  People  v.  Smythe,  232  id.  242.)  Ap- 
pellant not  only  filed  objections  questioning  the  jurisdiction 
of  the  court,  but  also  filed  other  objections  which  went  to 
the  merits  of  the  assessment.    Under  the  authorities  cited, 
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therefore,  it  waived  the  jurisdictional  question  as  to  the 
defective  notice. 

Counsel  further  insist  that  the  evidence  shows  that  the 
assessed  property  includes  lots  actually  used  for  burial  pur- 
poses. The  record  is  not  clear  on  this  point.  It  may  be 
fairly  inferred  from  the  evidence  that  the  Moratz  mauso- 
leum on  a  private  lot  belonging  to  a  family  of  that  name 
is  within  the  limits  of  the  property  of  the  appellant  as- 
sociation assessed  in  this  special  assessment,  but  if  that  lot 
belongs  to  the  Moratz  family  it  is  private  property  and 
could  not  be  sold  under  this  judgment  order  against  the 
property  of  the  cemetery  association.  Besides,  the  record 
does  not  show  that  there  were  any  bodies  interred  in  this 
mausoleum.  This  court  has  held  in  Bloomington  Cemetery 
Ass'n  v.  People,  139  111.  16,  that  the  property  of  a  ceme- 
tery association  is  subject  to  a  special  tax  for  local  im- 
provements of  this  kind  unless  exempted  by  its  charter 
from  such  tax.  We  assume  from  the  record  that  the  ceme- 
tery association  in  that  case  is  the  identical  one  that  is  the 
appellant  in  this  case.  In  that  case,  as  here,  it  was  not 
shown  that  any  part  of  the  land  ordered  to  be  sold  was 
actually  used  for  burial  purposes.  See,  also,  on  this  ques- 
tion. City  of  Chicago  in  Trust  v.  City  of  Chicago,  207  111. 
37;  1  Cooley  on  Taxation,  (3d  ed.)  362,  and  authorities 
in  note  5. 

Counsel  further  argue  that  there  was  a  substantial 
change  in  the  location  of  the  improvement  after  the  con- 
firmation of  the  assessment.  The  objections  filed  in  the 
court  below  did  not  raise  this  question.  While  it  is  true 
that  an  engineer,  on  cross-examination,  stated  that  the  lo- 
cation of  the  sewer  had  been  changed  in  some  particulars, 
neither  the  trial  court  nor  this  court  can  consider  that 
question,  no  objection  having  been  filed  raising  the  same. 

On  this  record  the  judgment  of  the  county  court  must 

**  affi"1^-  Judgment  affirmed. 
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The  People  ex  rel.  Jesse  Grissom,  County  Collector,  Ap- 
pellee, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellant. 

Opinion  filed  December  16,  1914. 

1.  Taxes — county  board  has  power  to  levy  tax  for  State  aid 
roads.  The  county  board  has  power  to  levy  a  tax  to  raise  the 
county's  share  of  the  money  necessary  for  State  aid  roads.  (Peo- 
ple v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497,  followed.) 

2.  Same — amount  voluntarily  paid  to  satisfy  one  tax  cannot  be 
set  off  against  other  taxes.  An  amount  voluntarily  paid  by  a  rail- 
road company  in  labor  to  satisfy  a  road  district  tax  cannot  be  set 
off  against  a  road  and  bridge  tax  subsequently  levied  under  the 
act  of  1 91 3. 

3.  Same — when  judgment  is  not  against  property  not  liable  for 
tax.  A  judgment  against  property  of  a  railroad  company  for  road 
and  bridge  taxes  of  certain  towns  which  is  rendered  against  "the 
aforesaid  tract  or  tracts  or  lots  of  land  *  *  *  in  favor  of  the 
People  of  the  State  of  Illinois  for  the  sums  annexed  to  each,  be- 
ing the  amount  of  taxes,  interest,  penalties  and  costs  due  severally 
thereon,"  and  which  orders  that  "the  said  several  tracts  or  lots  of 
land,  or  as  much  of  each  of  them  as  shall  be  sufficient  to  satisfy 
the  amount  of  taxes,  interest,  penalties  and  costs  annexed  to  them 
severally,  to  be  sold  as  the  law  directs,"  is  a  judgment  against  the 
company's  property  in  each  taxing  district  for  taxes  unpaid  there- 
on as  shown  by  the  delinquent  list,  and  is  not  a  judgment  against 
all  of  the  company's  property  in  the  county  for  the  road  and  bridge 
taxes  of  the  towns. 

Appeal  from  the  County  Court  of  White  county;  the 
Hon.  J.  C.  Kern,  Judge,  presiding. 

P.  J.  Kolb,  (L.  J.  Hackney,  and  Frank  L.  Little- 
ton, of  counsel,)  for  appellant. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  county  court  of  White  county  overruled  objections 
of  appellant  to  the  application  of  the  county  collector  for 
judgment  against  its  property  for  a  certain  county  tax  and 
for  a  part  of  its  road  and  bridge  tax  in  the  towns  of  Indian 
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Creek  and  Carmi.  Judgment  was  entered  with  order  of  sale 
of  appellant's  property  to  pay  the  taxes,  and  appellant  has 
prosecuted  this  appeal  .from  that  judgment. 

That  part  of  the  county  tax  objected  to  by  appellant 
amounting  to  $294.83  was  the  appellant's  part  of  a  levy  of 
$6000.  The  total  tax  levy  of  the  county  board,  passed  at 
its  annual  September  meeting,  was  for  $47,625.  The  item 
objected  to  by  appellant  was  designated,  "For  hard  roads, 
$6000."  Appellant  contends  as  to  this  item  of  the  levy, 
first,  that  the  board  had  no  authority  to  make  such  a  tax 
levy  for  hard  roads;  and  second,  that  if  the  levy  is  intended 
for  State  aid  roads  there  is  no  authority  given  or  to  be 
found  in  the  act  of  191 3  for  a  levy  to  raise  such  funds, 
as  the  act  provides  the  same  can  be  raised  only  by  an  ap- 
propriation from  the  county  treasury  from  funds  available 
for  that  purpose  or  by  a  bond  issue  voted  by  the  tax-payers 
of  the  county.  As  to  the  first  contention,  that  the  item  of 
the  tax  levy  for  $6000  designated  "hard  roads"  is  unau- 
thorized, it  would  have  been  better  to  have  designated  it 
State  aid  roads,  but  an  examination  of  the  record  of  the 
board  of  supervisors  makes  it  clear  the  levy  of  $6000  was 
for  State  aid  roads.  At  a  meeting  of  the  board  of  super- 
visors held  August  5,  191 3,  a  resolution  was  passed  desig- 
nating the  highways  selected  and  to  be  known  as  State  aid 
roads,  and  further  stating  that  an  appropriation  to  an  equal 
amount  allotted  to  White  county  by  the  State  for  State 
aid  roads  would  be  appropriated  at  its  annual  meeting  in 
September.  At  the  annual  meeting  of  the  board  on  Sep- 
tember 9,  1913,  the  tax  levy  was  made  for  the  ensuing 
year,  which  included  the  $6000  item  designated  "hard  roads" 
which  is  objected  to.  As  to  the  second  contention,  that 
under  the  present  Road  and  Bridge  law  the  levy  of  a  tax 
for  State  aid  roads  is  unauthorized,  we  have  decided  other- 
wise in  People  v.  Kankakee  and  Seneca  Railroad  Co.  265 
111.  497,  and  for  the  reasons  there  assigned  the  court  prop- 
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erly  overruled  appellant's  objection  to  its  part  of  the  county 
tax  levied  for  State  aid  roads. 

The  road  and  bridge  #tax  extended  against  appellant's 
property  under  a  levy  made  in  September,  1913,  under  the 
provisions  of  the  act  then  in  force,  in  the  town  of  Carmi 
was  $272.70  and  in  the  town  of  Indian  Creek  was  $281.22. 
Prior  to  July  1,  191 3,  both  of  said  towns  were  under  what 
is  known  as  the  labor  system  under  the  Road  and  Bridge  act 
then  in  force,  and  under  that  act  a  tax  was  assessed  against 
appellant's  property  amounting  to  $126.99  *n  the  town  of 
Carmi  and  $206.89  *n  the  town  of  Indian  Creek.  These 
taxes  were  paid  by  appellant  in  labor  before  September  1, 
1913,  and  receipts  of  overseers  of  highways  of  the  differ- 
ent road  districts  in  said  towns  taken  therefor.  Appellant 
claimed  it  was  entitled  to  a  credit  of  the  amounts  so  paid 
in  labor  upon  the  road  and  bridge  tax  assessed  and  extended 
against  its  property  by  the  levy  made  in  September  un- 
der the  law  of  19 1 3.  It  paid  the  difference  between  these 
amounts  in  money  and  objected  to  a  judgment  against  its 
property  for  the  remainder.  Under  the  terms  of  the  act  in 
force  prior  to  July  1,  191 3,  the  tax  could  be  paid  in  money 
or  labor  any  time  prior  to  five  days  before  the  annual  meet- 
ing of  the  board  of  supervisors  in  September.  At  the 
September,  1913,  meeting  of  the  board  of  supervisors,  act- 
ing pursuant  to  the  Road  and  Bridge  law  now  in  force, 
a  tax  payable  in  money,  only,  was  levied  against  the  ap- 
pellant. The  only  evidence  in  the  record  as  tb  when  the 
tax  levied  under  the  old  law  was  paid  is  the  receipts  of 
the  overseers  of  highways.  These  receipts  are  all  dated  in 
the  month  of  August,  1913.  Presumably  the  payments  were 
made  in  labor  during  that  month,  and  were  therefore  made 
after  the  law  under  which  the  tax  was  assessed  had  ceased 
to  exist.  Appellant  insists  that  if  the  tax  had  not  been 
paid  in  labor  it  could  not  have  been  extended  against  appel- 
lant's land,  and  that  having  paid  it  in  labor  before  the  time 
for  its  extension  against  the  property  to  be  paid  in  money, 
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it  ought  not  to  be  put  in  a  worse  position  than  it  would 
have  been  in  if  it  had  not  paid.  Assuming  that  if  appel- 
lant had  not  paid  the  tax  in  labor  it  could  not  have  been 
compelled  to  pay  it  in  money,  the  question  is  presented 
whether,  having  paid  the  tax  at  the  time  and  in  the  manner 
stated,  it  can  now  claim  the  benefit  of  the  payment  as  a 
credit  upon  the  tax  levied  under  the  act  of  191 3.  No  ques- 
tion is  raised  as  to  the  validity  of  the  tax  levied  under  the 
act  of  19 1 3  and  the  liability  of  appellant  for  that  tax,  but 
the  claim  is  that  the  amount  paid  before  that  tax  was  lev- 
ied, in  discharge  of  a  tax  assessed  before  but  not  paid  until 
after  the  law  of  1913- went  into  effect,  should  be  applied  as 
a  payment  upon  the  tax  levied  under  the  act  of  1913.  The 
precise  question  was  decided  against  appellant's  contention 
in  People  v.  Illinois  Central  Railroad  Co.  265  111.  429. 

It  is  also  objected  that  the  court  erred  in  rendering  judg- 
ment for  the  road  and  bridge  tax  of  the  towns  of  Carmi 
and  Indian  Creek  against  all  of  the  appellant's  property  in 
White  county.  We  do  not  so  understand  the  judgment. 
The  court  rendered  judgment  against  "the  aforesaid  tract 
or  tracts  or  lots  of  land  *  *  *  in  favor  of  the  People 
of  the  State  of  Illinois  for  the  sums  annexed  to  each,  being 
the  amount  of  taxes,  interest,  penalties  and  costs  due  sev- 
erally thereon,"  and  ordered  that  "the  said  several  tracts  or 
lots  of  land,  or  as  much  of  each  of  them  as  shall  be  suffi- 
cient to  satisfy  the  amount  of  taxes,  interest,  penalties  and 
costs  annexed  to  them  severally,  be  sold  as  the  law  directs." 
This  we  understand  to  be  a  judgment  against  the  property 
of  appellant  in  each  taxing  district  for  the  taxes  unpaid 
thereon,  as  shown  by  the  delinquent  list. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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John  Nolan,  Appellee,  vs.  Martin  Zagar  et  al. 
Appellants. 

Opinion  Hied  December  16,  1914. 

Deeds — when  deeds  will  be  set  aside  as  obtained  by  fraud. 
Deeds  to  property  conservatively  estimated  as  worth  $3500  and 
made  for  an  alleged  consideration  of  $1800  will  be  regarded  with 
suspicion  by  the  courts  and  are  properly  set  aside,  where  the  evi- 
dence tends  to  show  that  the  grantor  for  several  months  had  been 
drunk  almost  continuously,  that  he  was  suffering  from  alcoholism 
about  the  time  he  executed  the  deeds,  was  afflicted  with  delirium 
tremens  the  day  before  the  last  deed  was  executed,  and  that  the 
grantees  in  the  deeds  were  husband  and  wife,  the  husband  being  a 
saloon-keeper,  in  whose  saloon  the  grantor  obtained  most  of  his 
liquor  and  spent  much  of  his  time. 

Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  Dorrance  Dibell,  Judge,  presiding. 

Edward  R.  Nadelhoffer,  for  appellants. 

Edward  Corlett,  and  George  J.  Clare,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellee,  John  Nolan,  filed  a  bill  in  the  circuit  court 
of  Will  county  against  Martin  Zagar  and  Veronika  Zagar 
for  the  purpose  of  canceling  and  having  set  aside  two  deeds 
purporting  to  have  been  executed  by  appellee  to  Martin 
Zagar,  conveying  lots  11  and  12,  respectively,  in  a  certain 
subdivision  in  the  village  of  Rockdale.  The  ground  upon 
which  the  cancellation  is  sought  is  that  appellee  was  in- 
toxicated at  the  time  the  deeds  were  alleged  to  have  been 
executed,  to  such  an  extent  that  he  was  unable  to  compre- 
hend and  understand  the  nature  of  the  transaction.  The 
answer  denied  that  appellee  was  intoxicated  at  the  time  the 
deeds  were  executed,  and  the  issue  was  tried  before  the 
chancellor  upon  testimony  produced  in  open  court.  The 
court  found  the  allegations  of  the  bill  to  be  true  and  that 
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appellee  was  suffering  from  alcoholism,  as  a  result  of  pro- 
tracted and  excessive  drinking,  to  such  an  extent  that  he 
was  non  compos  mentis,  and  granted  a  cancellation  of  the 
deeds  and  entered  a  decree  in  respect  to  other  accompany- 
ing transactions  which  placed  the  parties  in  statu  quo.  To 
reverse  this  decree  defendants  below  have  prosecuted  this 
appeal,  and  assign  as  the  only  error  complained  of,  that  the 
decree  is  not  supported  by  the  evidence. 

A  general  outline  of  the. facts  as  shown  by  the  testimony 
is  as  follows:  Appellee  had  been  employed  by  the  Rock 
Island  Railroad  Company  for  eighteen  years  prior  to  June, 
191 3.  He  had  charge  of  the  coal  chutes  for  the  company. 
At  that  time  he  owned  the  two  lots  in  question  and  they 
were  unencumbered.  One  of  the  lots  was  improved  with 
a  building,  the  front  of  which  was  rented  for  a  store  and 
appellee  lived  in  the  rear.  He  also  had  $5000  in  money 
and  was  clear  of  debt.  In  June,  1913,  he  ceased  to  work 
for  the  railroad  company  and  began  the  excessive  use  of 
intoxicating  liquors  and  continued  such  habit  up  until  the 
time  the  deeds  in  question  were  executed.  Between  June 
and  December,  1913,  he  squandered  the  $5000  in  cash  and 
placed  a  mortgage  of  $1000  on  his  real  estate  and  squan- 
dered that  also.  Appellant  Martin  Zagar  was  a  saloon- 
keeper, and  appellee  spent  much  of  his  time  and  money  in 
his  place.  During  the  latter  part  of  November  and  first 
part  of  December  appellee  was  suffering  from  alcoholism, 
and  his  physician  testified  that  he  was  threatened  with  de- 
lirium tremens. 

The  evidence  tends  to  show  that  the  two  lots  conveyed 
to  Zagar  were  worth  from  $3000  to  $4000.  The  court  be- 
low found  the  value  to  be  $3500,  and  this  is  well  within  the 
range  of  the  testimony  upon  that  question.  Zagar  claims 
that  the  consideration  for  the  two  deeds  was  $1800,  which 
was  to  be  paid  by  the  surrender  of  a  $450  note  which  he 
claims  he  held  against  the  appellee,  an  agreement  to  pay  a 
judgment  against  appellee  for  $194.70  and  certain  taxes 
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and  special  assessments  against  the  property,  and  the  as- 
sumption of  the  $1000  encumbrance  upon  the  lots.  Zagar 
contends  that  the  aggregate  amount  of  the  debts  assumed 
by  him,  together  with  the  $450  note,  exceeded  the  $1800 
consideration  which  he  was  to  pay  for  the  lots  in  the  sum 
of  $124.60,  for  which  the  appellee  executed  to  him  a  note. 
None  of  the  indebtedness  which  Zagar  verbally  agreed  to 
assume  and  pay  was,  in  fact,  paid  by  him.  The  only  part 
of  the  pretended  consideration  for  these  deeds  that  Zagar 
actually  paid  was  the  surrender  to  appellee  of  the  $450 
note/  The  execution  of  the  $450  note  is  denied  by  appellee, 
and  he  proved  by  the  paying  teller  of  the  bank  that  the 
signature  to  the  note  did  not  appear  to  be  the  genuine 
signature  of  appellee.  The  bank  teller  testified  that  he  had 
been  familiar  with  appellee's  signature  for  fifteen  years  and 
had  often  seen  him  write,  and  that  he  would  not  recognize 
a  check  signed  as  this  note  was,  as  the  genuine  check  of 
appellee.  The  court  below  directed  a  return  of  this  note  to 
appellants  without  prejudice.  The  legal  rights  of  the  par- 
ties in  respect  to  that  note  are  not  involved  in  this  proceed- 
ing. The  court  below  very  properly  left  the  parties  in  a 
position  to  have  their  rights  in  respect  to  this  note  deter- 
mined in  a  legal  forum,  unembarrassed  by  this  proceeding, 
wherein  the  note  is  only  incidentally  involved. 

The  difference  between  the  value  of  the  lots,  which  is 
conservatively  estimated  at  $3500,  and  the  pretended  con- 
sideration of  $1800  claimed  to  be  the  consideration  for  the 
deeds,  is  so  great  as  to  arouse  a  suspicion  that  the  con- 
veyance was  the  result  of  fraud,  or  that  the  grantor  from 
some  cause  was  mentally  incapable  of  properly  protecting 
his  own  interest.  A  careful  consideration  of  the  evidence 
confirms  this  suspicion,  and  induces  the  firm  conviction  that 
the  appellant  Martin  Zagar  took  advantage  of  the  besotted 
condition  of  appellee,  which  was  to  a  large  extent  brought 
about  by  drinking  intoxicating  liquors  in  Zagar's  saloon, 
for  the  purpose  of  obtaining  title  to  all  of  the  property 
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that  appellee  possessed  in  the  world,  for  about  one-half  its 
actual  value. 

One  of  the  deeds  in  question  was  dated  December  I 
and  the  other  December  9,  1913.  Many  witnesses  who 
saw  appellee  frequently  during  the  latter  part  of  November 
and  the  first  part  of  December  testify  that  he  was  drunk 
every  day ;  that  .he  was  intoxicated  to  such  an  extent  that 
he  could  not  take  care  of  himself;  that  he  at  times  was 
unable  to  speak  on  account  of  his  intoxication.  Joseph 
Pierce,  night  policeman  of  the  village  of  Rockdak,  testified 
that  appellee  had  been  drunk  day  and  night  for  thrfce  or 
four  months;  that  he  had  seen  him  coming  out  of  Zagar's 
saloon  many  times.  The  evidence  shows  that  a  witness  by 
the  name  of  William  Kelley,  who  testified  for  appellants, 
was  friendly  to  appellants,  and  that  he  was  instrumental  in 
bringing  appellee  into  Zagar's  saloon  on  different  occasions 
just  prior  to  the  time  the  deeds  were  executed.  The  evi- 
dence tends  strongly  to  show  that  Kelley  was  co-operating 
with  Martin  Zagar  in  the  scheme  to  secure  a  conveyance 
of  appellee's  property.  Kelley  and  Martin  Zagar  were  seen 
on  different  occasions  with  appellee  when  he  was  too  drunk 
to  take  care  of  himself.  The  witness  Kavanaugh  saw  ap- 
pellee frequently  during  the  months  of  November  and  De- 
cember, 1913,  and  he  testified  that  he  was  drunk  all  the 
time;  that  he  saw  him  frequently  drinking  in  the  Zagar 
saloon.  Many  other  witnesses  testified  to  appellee's  condi- 
tion and  to  the  same  general  effect.  Dr.  McRoberts  testi- 
fied that  he  was  called  professionally  to  attend  appellee  on 
December  4;  that  he  found  him  in  his  rooms  in  the  back 
of  the  store  and  that  he  was  at  that  time  on  the  verge  of 
delirium  tremens;  that  he  gave  him  treatment  for  alcohol- 
ism. He  testified  that  appellee  was  at  that  time  flighty  and 
that  he  was  constantly  talking  to  himself.  He  called  again 
on  the  8th  of  December,  and  he  testified  that  at  that  time 
appellee  had  snakes,  was  shaking  and  could  not  keep  still, 
and  was  talking  deliriously.    This  condition  existed  on  the 
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day  before  the  second  deed  was  executed.  It  is  true  that 
some  of  the  witnesses  who  were  present  when  the  deeds 
were  executed  expressed  the  opinion  that  the  appellee  was 
sober  and  that  he  fully  understood  what  he  was  doing. 
We  do  not  see  how  this  condition  could  exist  consistently 
with  the  testimony  of  the  physician  and  others  who  had 
an  opportunity  to  know  the  actual  condition  of  the  appellee 
just  before  and  immediately  after  the  alleged  transactions. 
Appellee  testified  in  his  own  behalf  that  he  has  no  recollec- 
tion whatever  of  ever  signing  either  of  said  deeds,  and  the 
signature  thereto  is  shown  not  to  resemble  his  usual  and 
ordinary  writing.  There  is  some  evidence  tending  to  prove 
that  at  the  time  the  alleged  deeds  were  signed  someone 
held  appellee's  hand  and  assisted  him  in  putting  his  sig- 
nature thereto.  After  a  protracted  debauch,  lasting  some 
three  months,  it  is  difficult  to  believe  that  the  mind  can 
so  quickly  resume  a  healthy  and  vigorous  condition.  It 
is  contrary  to  reason  to  expect  that  one  whose  mind  has 
been  broken  down  by  a  long  continued  course  of  dissipa- 
tion would  so  quickly  resume  a  normal  condition  that  he 
could  properly  protect  himself  in  an  important  business 
transaction.  We  cannot  believe  that  the  half  sober  inter- 
val following  immediately  after  such  a  debauch  is  a  lucid 
interval,  within  the  meaning  of  the  law.  The  prostration 
and  physical  suffering  that  would  immediately  follow  upon 
such  a  continuous  career  of  drunkenness  would  certainly 
make  the  sufferer  an  easy  victim  of  anyone  who  sought  to 
influence  his  action. 

Without  going  into  the  evidence  in  greater  detail,  we 
agree  with  the  trial  court  that  appellee  has  established  the 
allegations  of  his  bill  and  that  these  deeds  were  properly 
set  aside.  The  evidence  convinces  us  that  the  appellee  was 
in  such  a  condition  of  mind  as  a  result  of  his  protracted 
drunkenness,  largely  caused  by  the  appellant  Martin  Zagar, 
that  he  was  an  easy  victim  of  Zagar's  designs,  and  that  an 
unfair  advantage  was  taken  of  his  situation  to  procure  from 
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him  an  unreasonable  and  unconscionable  bargain,  and  in 
this  situation  a  court  of  equity  will  interfere  and  rescind 
the  contract.  (Menkins  v.  Lightner,  18  111.  282;  Dahl- 
mann  v.  Gaugente,  238  id.  224.)  Where,  as  here,  a  chan- 
cery case  has  been  tried  on  evidence  heard  by  the  chan- 
cellor in  open  court,  his  finding  will  not  be  set  aside  by  a 
reviewing  court  unless  it  is  clearly  and  palpably  against  the 
weight  of  the  evidence. 

The  decree  of  the  circuit  court  of  Will  county  in  this 
case  is  in  accordance  with  the  clear  weight  of  the  testi- 
mony, and  it  should  be  and  is  affirmed. 

Decree  affirmed. 


John  T.  Latshaw  et  al.  Defendants  in  Error,  vs.  Mary 
A.  Latshaw  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  16,  1914. 

Deeds — what  necessary  to  a  valid  delivery  of  a  deed.  To  con- 
stitute a  valid  delivery  of  a  warranty  deed  reserving  no  life  es- 
tate the  grantdr  must  divest  herself  of  all  control  over  the  same, 
and  if  she  retains  any  control  or  custody  of  the  instrument,  or  if 
it  is  not  actually  delivered  but  is  to  become  effective  upon  the  hap- 
pening of  some  future  event,  such  as  the  death  of  the  grantor, 
there  is  no  valid  delivery. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county; 
the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

W.  H.  Clinton,  and  Dyas  &  Dyas,  for  plaintiffs  in 
error. 

Stewart  W.  Kincaid,  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  bill  in  chancery  for  partition  of  real  estate 
among  the  heirs  of  Mary  J.  Latshaw,  who  died  intestate 
August  11,  1913,  leaving  John  T.  Latshaw,  Agnes  Latshaw 
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• 
Tate,  James  Latshaw,  Mary  A.  Latshaw  and  Charlotta  Lat- 
shaw, her  children  and  only  heirs-at-law.  The  bill  alleges 
that  at  the  time  of  her  death  Mary  J.  Latshaw  was  seized 
in  fee  simple  of  28}^  acres  of  land  located  in  section  18, 
township  13,  north,  range  11,  west,  in  Edgar  county,  Illi- 
nois. The  bill  alleges  that  the  five  children  of  Mary  J.  Lat- 
shaw each  own  an  undivided  one-fifth  interest  in  said  real 
estate  as  tenants  in  common,  and  that  no  other  person  has 
any  interest  therein.  There  is  other  real  estate  involved  in 
the  partition  proceeding,  but  the  28^  acres  above  referred 
to  is  the  only  land  in  respect  to  which  any  controversy  ex- 
ists. Mary  A.  and  Charlotta  Latshaw,  two  of  the  defend- 
ants in  the  bill  for  partition,  filed  an  answer,  admitting  the 
death  and  intestacy  of  their  mother  but  denying  that  at  the 
time  of  her  death  she  was  seized  of  said  real  estate,  and 
alleged  that  the  title  to  the  28^  acres  was  in  Mary  A.  and 
Charlotta  Latshaw  by  virtue  of  a  deed  alleged  to  have  been 
executed  and  delivered  to  said  defendants  during  the  life- 
time of  their  mother.  These  two  defendants  also  filed  a 
cross-bill,  in  which  they  allege  that  their  mother,  Mary  J. 
Latshaw,  about  a  year  prior  to  her  death,  made,  executed 
and  delivered  to  cross-complainants  a  deed  of  conveyance 
to  the  real  estate  in  controversy,  2nd  prayed  in  said  cross- 
bill that  they  be  decreed  to  be  the  sole  owners  of  said  real 
estate,  and  that  the  defendants  to  the  cross-bill,  who  were 
the  other  three  children  of  Mary  J.  Latshaw,  have  no  inter- 
est in  said  real  estate.  The  cross-bill  was  answered  by  the 
three  defendants  named  therein,  in  which  the  execution  and 
delivery  of  the  deed  by  Mary  J.  Latshaw  were  denied.  The 
cause  was  heard  upon  the  issue  formed  by  the  answer 
to  the  cross-bill,  and  the  sole  question  in  controversy  was 
whether  a  certain  deed  which  was  signed  and  acknowledged 
by  Mary  J.  Latshaw  in  her  lifetime  was  ever  delivered  to 
the  cross-complainants  prior  to  the  death  of  their  mother. 
The  circuit  court  of  Edgar  county  found  against  the  com- 
plainants in  the  cross-bill  and  in  accordance  with  the  prayer 
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of  the  original  bill,  and  granted  a  partition  as  therein  prayed 
and  dismissed  the  cross-bill  for  want  of  equity.  Mary  A. 
and  Charlotta  Latshaw  have  sued  out  a  writ  of  error  from 
this  court  to  review  the  decree  of  the  court  in  dismissing 
their  cross-bill  and  in  granting  the  prayer  of  the  original  bill. 
The  evidence  in  regard  to  the  execution  of  the  deed  to 
plaintiffs  in  error  discloses  the  following  facts :  In  the  lat- 
ter part  of  191 1  Mary  J.  Latshaw  and  her  daughter  Mary, 
one  of  the  plaintiffs  in  error,  went  to  the  office  of  James 
Marley,  who  was  then  circuit  clerk  and  recorder  of  Edgar 
county,  for  the  purpose  of  having  a  deed  prepared  convey- 
ing the  land  in  controversy  to  the  plaintiffs  in  error.  The 
mother  explained  to  Marley  what  they  were  there  for,  and 
he  asked  her  if  she  had  the  old  deed,  and  she  replied  that 
she  had  not.  Marley  then  requested  his  deputy,  E.  E.  Fu- 
qua,  to  look  up  the  record  of  Mary  J.  Latshaw's  deed  and 
to  prepare  a  deed  from  the  description  in  the  record.  Fuqua 
found  the  record  and  prepared  a  warranty  deed  purport- 
ing to  convey  the  28>4  acres  to  plaintiffs  in  error.  After 
the  deed  was  written  Mary  J.  Latshaw  signed  the  same  and 
Fuqua  took  her  acknowledgment  thereto.  Fuqua  and  Mar- 
ley testified  that  after  the  deed  was  completed  it  was  handed 
to  the  grantor,  and  that  she  thereupon  handed  the  deed  to 
Marley  with  instructions  to  keep  the  deed  for  her  and  not 
to  record  it  until  after  her  death.  There  is  some  disagree- 
ment among  the  witnesses  as  to  the  exact  language  that 
was  used  by  the  mother  at  the  time  she  passed  the  deed  to 
Marley.  In  some  form  of  words  sHe  caused  him  to  under- 
stand that  he  was  not  to  record  the  deed  but  was  to  hold 
it  for  the  grantor.  In  pursuance  to  the  instructions  given, 
Marley  took  the  deed,  sealed  it  in  an  envelope,  marked  the 
name  of  Mrs.  Mary  J.  Latshaw  on  the  envelope  and  put  it 
away  in  the  vault.  Marley  was  intimately  acquainted  with 
Mary  J.  Latshaw,  and  she  had  advised  with  him  on  former 
occasions  in  regard  to  making  a  deed  or  a  will  and  he  had 
advised  her  to  make  a  deed.    The  signature  to  the  deed  was 
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witnessed  by  Fuqua  and  a  Mrs.  VanDyke,  both  of  whom 
were  deputies  in  the  circuit  clerk's  office  at  the  time.  About 
a  year  after  the  deed  was  deposited  with  Marley  Mary  J. 
Latshaw  called  him  up  over  the  telephone  and  asked  him  to 
take  the  deed  down  to  Mrs.  Tom  Davis  and  give  it  to  her. 
Marley  did  not  do  so  when  first  requested  and  soon  after 
she  called  again  and  made  a  similar  request.  The  third 
time  she  called  Marley  and  requested  him  to  take  the  deed 
over  to  Mrs.  Davis  he  did  so,  and  he  never  saw  the  in- 
strument after  that.  The  evidence  shows  that  Mrs.  Davis 
turned  the  deed  over  to  the  grantor,  Mary  J.  Latshaw,  and 
she  destroyed  it,  and  gave  as  a  reason  at  the  time  that  it 
was  not  the  way  she  wanted  to  dispose  of  that  property.  A 
witness  by  the  name  of  Hunter  testifies  that  he  was  in  the 
circuit  clerk's  office  at  the  time  the  deed  was  executed  and 
that  the  deed  was  handed  to  the  grantor  and  then  delivered 
to  the  daughter  Mary,  who  thereupon  handed  her  mother 
a  dollar  or  a  piece  of  money,  and  that  the  deed  was  then 
passed  by  the  daughter  to  the  clerk  and  deposited  in  the 
vault,  as  stated  by  the  other  witnesses.  Hunter's  version  of 
the  transaction  is  not  corroborated  by  any  other  testimony  in 
the  case.  The  evidence  relied  upon  to  show  a  delivery  out- 
side of  the  testimony  of  Hunter  consists  of  the  statement 
of  Mrs.  Latshaw  to  various  persons  that  she  had  deeded  the 
28J/2  acres  in  controversy  to  the  two  girls,  (meaning  plain- 
tiffs in  error,)  and  one  witness  testifies  that  Mrs.  Latshaw 
told  her  she  had  made  the  deed  and  had  delivered  it  to  the 
girls.  The  evidence  shows  that  after  the  deed  was  written 
and  signed  the  grantor  continued  in  the  possession  of  the 
property  described  in  the  deed,  that  she  collected  all  the  rents 
therefrom,  and  that  numerous  receipts  given  to  tenants  for 
rent  were  shown  to  have  been  written  by  plaintiff  in  error 
Mary  A.  Latshaw.  There  was  no  reservation  of  a  life  es- 
tate in  the  deed  that  was  signed  in  the  clerk's  office.  It  pur- 
ported to  be  an  absolute  conveyance  of  the  fee  simple  title, 
without  restrictions  or  limitations.    There  is  some  testimony 
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tending  to  show  that  Marley,  the  circuit  clerk,  had  made  a 
statement  which,  if  true,  would  tend  to  corroborate  the  ver- 
sion of  the  transaction  in  the  clerk's  office  given  by  the 
witness  Hunter. 

The  foregoing  is  the  substance  of  the  testimony  bear- 
ing upon  the  question  at  issue.  The  law  applicable  to  this 
question  is  well  settled.  To  constitute  a  valid  delivery  of  a 
deed  the  grantor  must  divest  himself  of  all  control  over  the 
same,  and  if  he  retains  any  control  or  custody  of  the  in- 
strument, or  if  it  is  not  actually  delivered  but  is  to  become 
effective  upon  the  happening  of  some  future  event,  such  as 
the  death  of  the  grantor,  there  is  no  valid  delivery.  (Ben- 
tier  v.  Bailey,  234  111.  79;  Weigand  v.  Rutschke,  253  id. 
260.)  A  delivery  of  a  deed  may  consist  in  words  with- 
out acts  or  acts  without  words.  It  is  a  question  of  inten- 
tion rather  than  what  actually  transpires  between  the  parties. 
After  a  careful  consideration  of  all  the  evidence  we  are 
of  the  opinion  that  the  chancellor  did  not  err  in  finding 
that  there  was  no  valid  delivery  of  this  deed.  The  evidence 
seems  to  warrant  the  conclusion  that  it  was  the  intention  of 
the  grantor  to  retain  control  of  the  deed  and  the  premises 
until  her  death,  for  the  purpose  of  enabling  her,  in  case  she 
should  desire  to  make  a  different  disposition  of  the  prop- 
erty, to  do  so  without  consulting  anyone  else.  At  the  time 
she  signed  the  deed  she  manifestly  intended  that  the  gran- 
tees should  have  the  land  at  her  death  but  she  reserved  the 
right  to  change  her  mind,  which  she  did,  as  is  evidenced 
by  her  persistent  efforts  to  re-possess  herself  of  the  deed 
and  its  destruction  after  it  came  into  her  hands. 

The  decree  of  the  circuit  court  of  Edgar  county  is  af- 

firmed-  Decree  affirmed. 
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Ida  Jeffries,  Appellee,  vs.  A.  J.  Alexander  et  al. 
Appellants. 

Opinion  Hied  December  16,  1014. 

1.  Dram-shops — what  tends  to  prove  that  the  deceased  died  of 
delirium  tremens.  Evidence  that  the  deceased  was  greatly  intoxi- 
cated when  he  came  home  a  few  days  before  his  death,  that  he  had 
been  habitually  intoxicated  for  a  long  time,  that  he  was  in  a  state 
of  great  nervous  excitement  and  was  delirious,  and  that  his  de- 
lirium was  attended  with  delusions  characteristic  of  delirium  tre- 
mens, tends  to  show  that  the  deceased  was  afflicted  with  delirium 
tremens,  notwithstanding  his  attending  physician  testified  that  he 
attributed  the  delirium  to  erysipelas  and  did  not  know  whether  the 
deceased  had  delirium  tremens. 

2.  Same — what  is  not  material  in  action  for  damages  for  injury 
to  means  of  support.  If  the  income  received  by  the  deceased  and 
applied  to  the  support  of  himself  and  wife  was,  by  means  of  in- 
toxication caused  by  the  defendants,  reduced  and  not  applied  to 
their  support,  there  is  an  injury  to  the  wife's  means  of  support; 
and  it  is  not  material  whether  or  not  the  support  furnished  the 
wife  was  suitable  to  her  condition  in  life. 

3.  Same — when  decree  of  divorce  cannot  be  attacked  collater- 
ally. A  decree  of  divorce  rendered  by  a  circuit  court  in  Illinois  is 
not  void  and  open  to  collateral  attack  because  it  contains  no  find- 
ing that  the  complainant  was  a  resident  of  the  county  where  the 
decree  was  rendered,  as  the  absence  of  such  finding  is  not  equiva- 
lent to  an  affirmative  showing  that  the  complainant  was  not  a 
resident  of  the  county  and  that  the  decree  was  therefore  void  for 
want  of  jurisdiction. 

4.  Same — when  instruction  need  not  set  out  section  0  of  Dram- 
shop  act  in  full.  Where  the  declaration  counts  only  upon  an  in- 
jury to  the  plaintiff's  means  of  support,  an  instruction  which  does 
not  attempt  to  direct  a  verdict  but  is  intended  merely  to  state  the 
statutory  basis  for  the  action  need  not  set  out  section  9  of  the 
Dram-shop  act  in  full,  but  only  such  parts  thereof  as  are  applicable 
to  the  case. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Marion  county;  the  Hon.  J.  C.  McBride,  Judge,  pre- 
siding. 

266  -  4  ' 
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W.  H.  Nelms,  F.  P.  Drennan,  and  NolEman  & 
Smith,  for  appellants. 

L.  B.  Skipper,  and  Bundy  &  Wham,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellants  are  dram-shop  keepers,  against  whom  the 
appellee  recovered  a  judgment  for  $1000  damages  to  her 
means  of  support  occasioned  by  the  sale  of  intoxicating 
liquors  to  her  husband.  The  Appellate  Court  affirmed  the 
judgment  and  granted  a  certificate  of  importance  and  an 
appeal  to  this  court. 

The  appellants  insist  that  the  trial  court  erred  in  refus- 
ing to  direct  a  verdict  in  their  favor,  in  rejecting  evidence 
and  in  giving  an  instruction,  and  that  improper  statements 
of  counsel  for  the  appellee  in  the  argument  to  the  jury  were 
so  prejudicial  to  the  appellants  that  they  should  have  been 
granted  a  new  trial. 

The  declaration  charged  that  on  December  1,  1908,  and 
on  divers  other  days  from  that  time  until  his  death,  on  Feb- 
ruary 2,  191 3,  the  appellants  sold  and  gave  to  Newton  S. 
Jeffries,  the  appellee's  husband,  intoxicating  liquors,  thereby 
causing  his  intoxication  in  whole  or  in  part,  and  during  that 
time  he  became  habitually  intoxicated  and  in  consequence 
thereof  lost  his  position  with  the  Marion  County  Coal  Com- 
pany and  the  salary  which  he  would  otherwise  have  earned, 
was  rendered  unable  to  follow  any  profitable  employment, 
wasted  and  squandered  his  money  and  property,  became 
greatly  impoverished,  degraded  and  wholly  ruined  as  well 
in  mind  and  body  as  in  estate,  neglected  to  attend  to  the 
duties  of  his  business  or  any  other  calling  or  to  earn  or  pro- 
vide a  livelihood  for  himself  or  his  wife,  became  and  was 
continuously  intoxicated  and  afflicted  with  delirium  tremens, 
became  ill,  and  February  2,  1913,  died.  The  second  count 
charged  that  delirium  tremens  was  the  cause  of  his  death. 
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There  was  evidence  tending  to  prove  the  following 
facts :  The  appellee  and  Jeffries  were  married  in  August, 
1908.  At  that  time  he  was  employed  as  weighman  by 
the  Marion  County  Coal  Company,  his  wages  being  $40  a 
month.  For  two  years  before  the  marriage  he  did  not  use 
intoxicating  liquors,  but  he  began  drinking  excessively  in 
October,  1908,  and  early  in  1909  was  discharged  as  weigh- 
man on  account  of  intoxication.  On  Tuesday  night  before 
his  death  he  came  home  intoxicated,  unable  to  talk,  his 
clothes  dirty,  his  hat  mashed  in,  and  so  drunk  that  his  step- 
daughter, the  daughter  of  the  appellee  by  a  former  mar- 
riage, had  to  put  him  to  bed.  He  never  left  the  house 
afterward.  On  Thursday  he  became  delirious,  and  thought 
that  people  were  pursuing  him  and  snakes  and  bugs  and 
cats  were  trying  to  get  him.  He  was  picking  buttons  off 
his  shirt  and  putting  them  in  his  pocket.  He  said  there 
was  money  he  wanted  to  get,  and  kept  picking  at  the  mat- 
tress and  sticking  things  under  his  underwear.  He  tried  to 
get  out  of  bed  and  his  step-daughter  had  finally  to  tie  him 
down.  He  grew  worse  and  died  on  Sunday  afternoon, 
February  2,  19 13.  At  the  time  of  the  marriage  the  de- 
ceased was  earning  $40  a  month,  and  soon  afterward  his 
foster-mother  died  leaving  him  a  legacy  of  $37  a  month. 
After  he  lost  his  place  this  legacy  was  his  only  income,  and 
he  gave  part  of  it  to  his  wife  and  spent  the  rest  for  whisky. 

The  appellants  insist  that  a .  peremptory  instruction 
should  have  been  given  in  their  favor  because  there  was  no 
evidence  that  the  death  of  the  deceased  was  caused  by  de- 
lirium tremens  and  no  proof  of  any  actual  damage  to  the 
appellee's  means  of  support  in  her  husband's  lifetime.  If  it 
was  necessary,  under  the  allegations  of  the  declaration,  to 
prove  that  the  deceased  died  of  delirium  tremens  there  was 
evidence  which  required  the  submission  of  that  question  to 
the  jury.  The  only  physician  who  testified  in  the  case  was 
Dr.  Price,  who  attended  the  deceased  in  his  last  illness.  He 
testified  that  the  deceased  had  erysipelas  and  attributed  the 
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delirium  to  poison  from  that  disease.  To  the  question 
whether  or  not  the  deceased  had  delirium  tremens  the  doc- 
tor answered  that  he  did  not  know.  The  appellants  contend 
that  no  one  capable  of  giving  an  opinion  as  to  whether  the 
deceased  had  delirium  tremens  "testified  in  the  case  except 
the  doctor ;  that  the  testimony  of  the  other  witnesses  only 
tended  to  prove  that  the  deceased  was  delirious,  and  there- 
fore there  was  no  evidence  to  submit  to  the  jury  on  the 
question  of  delirium  tremens.  The  evidence  tends  to  show 
that  the  deceased  was  deeply  intoxicated ;  that  he  had  been 
habitually  intoxicated  for  a  long  time;  that  he  was  in  a 
state  of  great  nervous  excitement;  that  his  delirium  was 
attended  with  delusions  characteristic  of  delirium  tremens. 
The  testimony  of  a  physician  is  not  the  only  means  of  prov- 
ing the  existence  of  delirium  tremens,  and  the  appellee  was 
not  bound  by  the  opinion  of  Dr.  Price.  In  fact,  he  was  not 
willing  to  give  an  opinion  positively.  The  circumstances 
mentioned  tended  to  prove  that  the  deceased  had  delirium 
tremens.  The  weight  of  the  evidence  is  not  for  our  con- 
sideration. The  trial  court  and  Appellate  Court,  which  had 
the  power  to  weigh  the  evidence,  have  approved  the  finding 
of  the  jury,  and  that  finding  is  therefore  final. 

The  claim  that  there  was  no  proof  of  any  actual  dam- 
age to  the  appellee's  means  of  support  during  her  husband's 
lifetime  is  based  upon  the  statement  that  during  that  time 
she  was  supported  in  a  manner  suitable  to  her  and  his  con- 
dition and  situation  in  life.  It  is  not  apparent  how  this 
affects  the  case.  If  the  deceased  was  receiving  an  income 
of  $J7  a  month,  which  was  applied  to  the  support  of  him- 
self and  his  wife,  and  this  income,  through  his  intoxication 
caused  by  the  appellants,  was  reduced  and  was  not  applied 
to  their  support,  then  there  was  an  injury  to  her  means 
of  support,  and  the  question  whether  her  means  of  support 
were  suitable  to  her  condition  in  life  is  immaterial. 

The  deceased  had  been  married  before  his  marriage  to 
the  appellee  and  his  first  wife  was  still  living  at  the  time 
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of  the  second  marriage,  but  she  had  obtained  a  decree  of 
divorce  from  him  about  ten  years  before.  The  appellants 
offered  this  decree  in  evidence  for  the  purpose  of  showing 
that  it  was  void  and  that  therefore  the  appellee  was  not 
the  widow  of  the  deceased.  The  court  sustained  an  objec- 
tion to  the  decree  and  excluded  all  evidence  in  regard  to 
the  previous  marriage.  This  is  assigned  as  error.  The  de- 
cree of  divorce  was  rendered  by  the  circuit  court  of  Marion 
county,  and  it  is  contended  that  it  was  void  because  it  con- 
tained no  finding  that  the  complainant  was  a  resident  of 
that  county.  That  the  decree  was  for  that  reason  erroneous 
and  might  have  been  reversed  is  established  by  the  case  of 
Becklenberg  v.  Becklenberg,  232  111.  120.  But  it  does  not 
therefore  follow  that  it  was  void  and  could  be  wholly  dis- 
regarded. The  argument  made  against  it  is,  that  the  decree 
failing  to  show  on  its  face  that  the  court  had  jurisdiction 
of  the  subject  matter  was  therefore  absolutely  void  and  sub- 
ject to  collateral  attack.  The  circuit  courts  of  this  State 
have  jurisdiction  of  the  subject  matter  of  divorce,  and,  be- 
ing courts  of  general  jurisdiction,  every  presumption  will  be 
indulged  in  favor  of  their  decrees.  Nothing  will  be  pre- 
sumed to  be  without  their  jurisdiction  which  does  not  spe- 
cially appear  to  be  so.  The  court  having  general  jurisdiction 
of  the  subject  matter  will  be  presumed  to  have  jurisdic- 
tion of  the  particular  cause  unless  its  want  of  jurisdiction 
affirmatively  appears.  In  the  decree  in  question  want  of  ju- 
risdiction does  not  affirmatively  appear.  Though  it  does 
not  appear  that  the  complainant  was  a  resident  of  Marion 
county  it  does  not  affirmatively  appear  that  she  was  not, 
and  the  court  having  rendered  a  decree,  it  will  be  presumed, 
as  against  a  collateral  attack,  that  the  particular  cause  was 
within  its  jurisdiction. 

The  giving  of  the  following  instruction  is  assigned  as 
error : 

"The  court  instructs  the  jury  that  the  statutes  of  this 
State  provide  as  follows :    'Every  husband,  wife,  child,  par- 
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ent,  guardian,  employer  or  other  person  who  shall  be  in- 
jured in  person  or  property  or  means  of  support  by  any 
intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  person,  shall  have  a  right  of 
action  in  his  or  her  own  name,  severally  or  jointly,  against 
any  person  or  persons  who  shall,  by  selling  or  giving  intoxi- 
cating liquors,  have  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person  or  persons,  shall  be  liable,  severally 
and  jointly,  for  all  damages  sustained  and  for  exemplary 
damages ;  and  a  married  woman  shall  have  the  same  right 
to  bring  suit  and  to  control  the  same  and  the  amount  re- 
covered as  a  feme  sole.'  " 

This  instruction  is  a  copy  of  a  part  of  section  g  of  the 
Dram-shop  act,  and  the  objection  is  made  that  it  does  not 
set  out  the  section  in  full,  and  that  it  is  an  abstract  propo- 
sition of  law  stating  the  statutory  liability  but  not  otherwise 
referring  to  the  case  or  the  evidence  or  requiring  proof  of 
facts  which  would  create  a  liability.  The  instruction  does 
not  direct  a  verdict  but  was  intended  to  state  the  statutory 
basis  of  the  cause  of  action,  and  it  contained  all  of  the 
section  in  question  applicable  to  the  case.  The  declaration 
counted  upon  injury  to  means  of  support,  only,  and  it  was 
therefore  unnecessary,  in  referring  to  the  statute  as  the 
basis  of 'the  action,  to  say  anything  about  injuries  to  per- 
son or  to  property,  since  no  such  injuries  were  involved. 
This  instruction  was  not  the  only  one  given,  but  in  numer- 
ous instructions  the  jury  were  informed  as  to  what  plaintiff 
must  prove  in  order  to  recover,  what  constituted  means  of 
support  and  the  manner  of  estimating  the  amount  of  the 
damages.  The  instructions,  as  a  series,  were  based  upon 
the  hypothesis  of  an  injury  to  the  appellee's  means  of  sup- 
port. No  damages  of  any  other  character  were  mentioned. 
It  is  true  that  the  instruction  complained  of  authorizes  the 
recovery  of  all  damages  sustained,  but  in  view  of  the  decla- 
ration, the  evidence  and  all  the  instructions,  the  jury  could 
not  have  thought  that  any  injury  could  be  made  the  basis 
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of  their  verdict  other  than  one  to  means  of  support.  The 
instruction  is  not  technically  accurate ;  it  would  be  error  to 
give  it  in  some  cases ;  but  in  this  case  it  was  not  mislead- 
ing, and  the  giving  of  it  was  not  error  for  which  the  judg- 
ment should  be  reversed. 

The  remarks  made  by  counsel  in  argument,  of  which 
complaint  is  made,  were  improper,  but  were  not  of  such 
serious  importance  as  to  require  the  granting  of  a  new  trial, 
and  the  moderate  amount  of  the  verdict  indicates  that  the 
appellants  were  not  prejudiced  by  them. 

The  judgment  is  affirmed.  Judgment  ^^i. 


The  People  ex  rel.  Clifford  Quisenberry,  County  Collector, 
Appellee,  vs.  Erastus  W.  Bates,  Appellant. 

Opinion  Hied  December  16,  1014. 

1.  Taxes — what  obligations  by  school  district  are  payable  from 
building  fund.  Under  section  189  of  the  School  law  all  obligations 
incurred  for  the  improvement,  repair  or  benefit  of  school  buildings 
and  property,  and  for  any  special  taxes  or  special  assessments  lev- 
ied upon  the  property,  are  payable  from  the  building  fund. 

2.  Same — an  alleged  contemplated  diversion  of  a  building  fund 
is  not  ground  for  denying  judgment  for  tax.  An  alleged  contem- 
plated diversion  to  educational  purposes  of  the  fund  raised  by  a 
tax  for  building  purposes  is  not  ground  for  refusing  to  give  judg- 
ment for  such  tax,  as  the  tax-payer  has  an  adequate  remedy  in 
equity  to  prevent  such  alleged  diversion. 

3.  Same — a  tax-payer  charging  fraud  on  account  of  excessive 
levy  must  clearly  prove  it.  A  tax-payer  charging  that  a  tax  levy 
is  fraudulent  because  it  is  excessive  has  the  burden  of  proving  his 
charge  by  the  most  clear  and  convincing  proof. 

4.  Same— what  does  not  show  that  tax  levy  for  building  pur- 
poses is  fraudulent.  The  fact  that  the  school  board,  in  estimating 
the  amount  needed  for  building  purposes  as  the  basis  for  a  tax, 
has  exceeded  the  amount  which  is  definitely  known  to  be  needed 
for  such  purposes,  does  not  render  the  tax  for  building  purposes 
fraudulent  unless  the  amount  so  levied  is  grossly  in  excess  of  the 
amount  required. 
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Appeal  from  the  County  Court  of  Logan  county ;  the 
Hon.  Charles  J.  Gehlbach,  Judge,  presiding. 

Fred  I.  Edgell,  for  appellant. 

C.  Everett  Smith,  State's  Attorney,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  the  appellant,  E.  W.  Bates,  from  a 
judgment  and  order  of  sale  of  the  county  court  of  Logan 
county  against  his  lands  for  delinquent  school  taxes  levied 
by  school  district  27,  in  that  county,  for  the  year  191 3. 
The  school  district  embraces  what  is  known  as  the  Central 
school  district  in  the  city  of  Lincoln,  in  that  county.  The 
board  of  education  levied  a  tax  of  $34,000  for  educational 
purposes  and  an  additional  tax  of  $7500  for  school  build- 
ing purposes.  The  school  tax  as  ascertained  by  the  clerk 
is  at  the  rate  of  $1.98  on  each  $100.  Appellant  contended 
the  maximum  rate  for  school  purposes  is  $1.50  on  each 
$100,  and  that  the  rate  is  forty-eight  cents  on  the  $100  in 
excess  of  that  allowed  by  law.  The  amount  of  the  alleged 
excess  tax  against  appellant's  property  is  $109.87.  Appel- 
lant contended  that  the  tax  is  grossly  excessive  and  that  its 
levy  for  building  purposes  is  fraudulent,  as  no  school  build- 
ings were  being  built  or  contracted  for  or  contemplated  at 
the  time  the  tax  was  levied ;  and  that  when  the  same  was 
collected  it  was  not  placed  in  a  separate  fund  but  was  placed 
in  the  school  treasury  with  the  general  educational  fund  of 
the  district  and  used  for  any  expenses  that  might  arise,  re- 
gardless of  kind  or  character.  From  the  judgment  over- 
ruling his  objections  this  appeal  has  been  prosecuted. 

The  evidence  shows  that  for  some  time  the  board  of 
education  had  contemplated  constructing  a  new  school  build- 
ing on  the  Central  school  house  site;  that  it  had  employed 
a  contractor  to  examine  the  Central  school  building  to  see 
if  it  could  be  reconstructed,  and  that  he  subsequently  re- 
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ported  to  the  board  that  such  a  course  was  impracticable ; 
that  the  board  then  employed  an  architect  to  submit  plans 
for  a  new  building  to  be  constructed  on  the  Central  school 
grounds;  that  at  the  time  this  tax  was  levied  it  was  ex- 
pected to  raise  an  additional  sum  by  the  issuing  of  bonds 
for  the  purpose  of  building  a  new  school  building;  that 
shortly  thereafter  a  petition  signed  by  more  than  500  legal 
voters  of  the  district  was  submitted  to  the  board  of  edu- 
cation praying  for  an  election  to  vote  upon  the  proposition 
of  selecting  a  school  site  and  building  a  new  school  building 
thereon;  that  such  an  election  was  held,  and  the  proposi- 
tion to  build  a  new  school  building  on  the  Central  school 
site  carried  but  a  proposition  to  issue  bonds  for  that  pur- 
pose was  defeated.  The  evidence  further  shows  that  the 
total  expenditures  for  repairing  and  improving  school  build- 
ings up  to  June  4,  1914,  was  $4006.17;  that  in  addition 
to  that  it  will  be  necessary  to  re-paint  the  Adams,  Monroe, 
Washington  and  Jefferson  school  houses,  to  put  three  new 
floors  in  the  Washington  school  house,  and  to  lay  cement 
floors  in  place  of  the  wooden  floors  in  the  Central  school 
house.  The  amount  required  for  these  purposes  is  not 
shown  by  the  evidence.  It  further  appears  that  a  special 
assessment  had  been  levied  and  assessed  against  the  school 
property  to  the  amount  of  $1440.47,  making  a  total  of 
$5446.64  required  for  building  and  improvement  purposes 
aside  from  the  amount  required  to  make  the  necessary  im- 
provements on  the  Adams,  Washington,  Jefferson,  Monroe 
and  Central  school  buildings  above  ^indicated. 

By  the  provisions  of  section  189  of  the  School  law  all 
obligations  incurred  for  the  improvement,  repair  or  benefit 
of  the  school  buildings  and  property,  and  for  any  special 
tax  or  special  assessment  levied  upon  such  property,  are 
to  be  paid  from  the  building  fund.  (Hurd's  Stat.  191 3, 
p.  2219;  People  v.  Chicago  and  Alton  Railroad  Co.  257 
111.  208.)  By  virtue  of  the  provisions  of  the  same  section 
the  school  authorities  are  authorized  to  levy  a  tax  not  to 
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exceed  one  and  one-half  per  cent  for  educational  purposes 
and  one  and  one-half  per  cent  for  building  purposes.  It  is 
not  contended  that  the  total  amount  levied  for  these  pur- 
poses was  in  excess  of  the  amount  that  might  be  levied  for 
such  purposes,  but  the  argument  is  that  because  for  the  last 
several  years  the  school  authorities  have  been  levying  a  like 
amount  for  building  purposes  and  the  evidence  shows  that 
the  same  has  always  been  put  in  one  fund  by  the  treasurer 
and  paid  out  promiscuously  until  it  was  exhausted,  the  levy 
in  question  is  therefore  fraudulent  and  void  and  that  the 
objections  thereto  should  have  been  sustained.  With  this 
contention  we  cannot  agree.  This  court  has  uniformly  held 
that  it  will  not  refuse  to  enforce  the  collection  of  a  tax  le- 
gally levied  by  reason  of  the  fact  that  it  may  be  proposed 
to  divert  the  funds,  when  collected,  to  some  other  purpose 
than  that  for  which  the  tax  was  levied,  as  the  tax-payer 
has  an  adequate  remedy  in  a  court  of  equity  to  prevent  such 
misappropriation  of  the  funds,  and  that  such  contemplated 
diversion  of  the  funds  affords  no  justification  for  the  prop- 
erty owner's  refusal  to  pay  the  tax.  (People  v.  Chicago  and 
Alton  Railroad  Co.  supra;  People  v.  Hassler,  262  111.  133.) 
Nor  do  we  think  there  is  sufficient  in  the  record  to  justify 
the  inference  that  the  tax  in  question  was  levied  with  such 
fraudulent  intent.  The  record  amply  shows  that  extensive 
repairs  and  improvements  were  necessary  to  be  made  on 
the  various  school  properties,  and  the  bare  fact  that  in 
making  its  estimate,  in  advance,  of  the  amount  required  for 
this  purpose  the  school  board  levied  an  assessment  for  an 
amount  larger  than  was  actually  required  for  that  purpose, 
does  not  render  the  acts  of  the  board  in  so  doing  fraudu- 
lent, in  the  absence  of  proof  that  the  amount  levied  was 
grossly  excessive.  From  the  very  nature  of  the  purpose  of 
the  levy  it  could  not  be  ascertained  in  advance,  to  a  cer- 
tainty, what  exact  amount  would  be  required  for  such  pur- 
pose. (People  v.  Chicago  and  Alton  Railroad  Co.  supra.) 
That  the  officers  charged  with  this  duty  shall  honestly  and 


Digiti 


zed  by  G00gk 


Dec  T14.]  The  People  v.  Bates.  59 

in  good  faith  exercise  their  best  judgment  is  all  that  the 
law  requires. 

The  amount  levied  for  building  purposes  was  but  forty- 
eight  cents  on  the  $100  and  was  well  within  the  range  au- 
thorized by  law  for  such  purposes.     Appellant  alleged  that 
the  amount  levied  was  excessive  and  that  it  was  levied  for 
fraudulent  and  illegal  purposes.     He  had  the  burden  of 
proving  such  facts.    In  People  v.  Hassler,  supra,  it  is  said : 
"It  is  a  familiar  rule  of  this  court  that  anyone  objecting  to 
a  tax  assumes  the  burden  of  showing  its  invalidity.     The 
presumption  always  is  that  the  tax  is  just ;  that  the  officers 
levying  it  have  properly  discharged  their  duties.     These 
presumptions  can  only  be  overcome  by  clear  and  explicit 
testimony.' — Peoria,  Decatur  and  Evansznlle  Railway  Co. 
v.  People,  116  111.  401 ;  People  v.  Hulin,  237  id.  122."    A 
party  alleging  fraud  on  account  of  the  excessiveness  of  the 
levy  has  the  burden  of  proving  the  same  by  the  most  clear 
and  convincing  proof  in  order  to  warrant  interference  by 
the  courts  in  matters  of  taxation.     (Sanitary  District  v.  • 
Gilford,  257  111.  424,  and  cases  cited.)     The  appellant  of- 
fered no  proof  to  show,  or  which  even  tended  to  show, 
the  amount  required  to  complete  the  contemplated  improve- 
ments on  the  Washington,  Jefferson,  Adams,  Monroe  and 
Central  school  buildings,  or  that  it  was  the  intention  of 
the  board  of  education  to  divert  the  funds  raised  for  this 
purpose  to  any  other  purpose  than  that  for  which  the  tax 
was  levied,  nor  was  it  shown  that  such  amount  was  exces- 
sive for  such  improvements. 

Finding  no  sufficient  evidence  in  the  record  that  the  tax 
was  levied  for  any  other  than  building  purposes,  the  judg- 
ment of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 


Digiti 


zed  by  G00gk 


60  Village  of  Oak  Park  v.  Swigart.        [2W  111. 

The  Viixage  oe  Oak  Park,  Appellant,  vs.  C.  F.  Swigart, 

Appellee. 

Opinion  filed  December  16,  1014. 

1.  Appeals  and  errors — rule  when  judgment  is  reversed  and 
cause  remanded.  Where  a  judgment  is  reversed  and  the  cause  is 
remanded  with  specific  directions  the  trial  court  must  carry  out 
such  directions,  but  if  no  specific  directions  are  given  the  question 
as  to  what  further  proceedings  can  be  had  that  are  consistent  with 
the  opinion  -must  be  determined  from  the  nature  of  the  case. 

2.  Special  assessments — what  objection  is  a  legal  one  as  dis- 
tinguished from  one  for  the  jury.  The  question  whether  a  special 
assessment  of  particular  property  is  an  unjust  proportion  of  the 
cost  of  the  improvement  as  compared  with  the  assessment  of  other 
parcels  of  land  is  a  legal  objection  for  the  determination  of  the 
court  and  not  one  to  be  submitted  to  the  jury. 

3.  Same — when  court  cannot  sustain  an  objection  after  cause 
is  remanded.  Where  the  objector  in  a  special  assessment  case  files 
numerous  printed  objections  and  thereafter  states  in  court  what 
objections  he  intends  to  rely  upon,  the  objections  not  relied  upon 
are  waived,  and  if  the  judgment  dismissing  the  petition  is  reversed 
by  the  Supreme  Court  with  directions  to  overrule  the  legal  objec- 
tions, the  trial  court,  upon  re-docketing  the  cause,  must  overrule  all 
the  legal  objections,  both  those  considered  by  the  Supreme  Court 
and  those  which  might  have  been  raised  and  considered^ 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  J.  E.  Hillskotter,  Judge,  presiding. 

Frederick  W.  Pringle,  for  appellant. 

Wiijjam  T.  Hapeman,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  proceeding  to  pave,  by  special  assessment, 
certain  streets  in  the  village  of  Oak  Park.  The  case  was 
tried  in  the  county  court  on  legal  objections  raised  by  ap- 
pellee and  the  petition  was  dismissed.  From  that  decision 
the  village  appealed  to  this  court,  where  the  judgment  of 
the  count v  court  in  that  case  was  reversed  and  the  cause 
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remanded,  with  directions  to  overrule  the  objections.  (262 
111.  614.)  On  the  mandate  of  this  court  being  filed  in  the 
county  court  the  cause  was  again  called  up  for  hearing,  and 
the  court,  over  the  objections  of  counsel  for  the  appellant, 
heard  evidence  on  the  legal  objections.  Said  trial  court, 
after  hearing  this  evidence,  reduced  the  assessment  on  the 
property  of  appellee,  on  the  ground  that  the  original  as- 
sessment as  to  said  property  was  not  equitable  and  just 
as  compared  with  the  assessments  against  other  parcels  of 
property,  and  entered  judgment  accordingly.  From  that 
judgment  this  appeal  was  taken. 

Before  the  case  was  heard  the  first  time  counsel  for  ap- 
pellee filed  sixty-eight  objections  in  printed  form.  At  least 
two  of  those  objections,  Nos.  13  and  27 \  raised  the  ques- 
tion that  was  heard  on  the  last  hearing  by  the  court  below, 
as  to  the  assessment  being  an  inequitable  and  unjust  dis- 
tribution of  the  cost  of  said  improvement  between  the  par- 
cels assessed.  It  appears  from  the  record  in  the  former 
proceeding,  as  conceded  on  this  trial,  that  on  that  hearing 
counsel  for  the  village  asked  to  be  told  all  the  legal  objec- 
tions that  were  to  be  raised.  Counsel  for  appellee  then 
stated  what  he  intended  to  rely  on,  and  in  reply  to  the 
question  of  the  court,  "Have  you  stated  all  your  legal  objec- 
tions?" he  answered,  "Yes,  all  that  I  care  to  raise."  Objec- 
tions that  are  not  urged  are  waived,  and  counsel,  of  course, 
cannot  object  in  a  court  of  review  because  the  trial  court 
has  failed  to  pass  upon  them.  {Fisher  v.  City  of  Chicago, 
213  111.  268.)  It  is  the  settled  rule,  also,  that  where  a  cause 
is  re-docketed  after  litigation  is  prosecuted  to  a  court  of 
review  and  passed  upon,  not  only  the  questions  that  were 
raised  and  considered,  but  also  all  that  could  have  been 
raised  and  passed  upon,  are  res  judicata  whether  they  were 
raised  or  not.  (Lusk  v.  City  of  Chicago,  2I1  111.  183; 
Goodrich  v.  City  of  Chicago,  218  id.  18;  Martin  v.  McCall, 
247  id.  484;  Marie  M.  E.  Church  v.  Trinity  Church,  253  id. 
21.)     It  would  be  an  intolerable  practice  to  permit  objectors 
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to  have  their  legal  objections  heard  by  piecemeal.     It  is  no 
hardship  for  them  to  be  compelled  to  bring  forward  all 
their  objections  at  the  same  time.     (Gross  v.  People,  193 
111.  260.)     Manifestly,  when  counsel  for  appellee  was  re- 
quested to  state  his  objections  he  waived  all  objections  ex- 
cept those  he  then  raised.     This  conclusion  is  inevitable  in 
this  case,  where  he  had  these  identical  legal  objections  then 
on  file  that  were  thereafter  urged  on  this  second  trial.    The 
former  opinion  stated  that  this  appellee  had  filed  numerous 
legal  objections,  certain  of  which  he  stated  in  that  trial  he 
did  not  intend  to  rely  upon,  some  of  which  were  not  urged 
here  on  appeal.    After  classifying  the  objections  urged  here 
under  three  heads  and  passing  on  them,  this  court  in  said 
262  111.  614,  reversed  the  cause,  with  directions  to  overrule 
the  objections.     What  objections?     Surely  that  order  in- 
cluded all  legal  objections.     If  a  judgment  is  reversed  and 
the  cause  remanded,  the  inferior  tribunal  can  only  take  such 
further  proceedings  as  conform  to  the  finding  of  the  appel- 
late tribunal,  and  if  specific  directions  are  given  nothing  can 
be  done  except  to  carry  out  such  directions.     (People  v. 
JVaite,  243  111.   156.)     If,  however,  no  specific  directions 
are  given,  then  the  question  what  further  proceedings  would 
be  proper  and  consistent  must  be  determined  from  the  na- 
ture of  the  case.     In  view  of  the  former  record  there  can 
be  no  question  but  that  the  intention  of  this  court  was  to 
direct  the  overruling  of  all  legal  objections.    The  only  ques- 
tion thus  left  for  further  consideration  by  the  trial  court 
was  whether  the  property  was  benefited .  the  amount   it 
was  assessed  or  was  assessed  more  than  its  proportionate 
share  of  the  cost  of  the  entire  improvement.    The  question 
whether  the  assessment  of  appellee's  property  was  an  unjust 
proportion  of  the  cost  of  the  improvement  as  compared  with 
other  parcels  of  land  assessed  is  a  legal  objection,  to  be 
submitted  to  the  court  and  not  to  the  jury,  (City  of  Lin- 
coln v.  Chicago  and  Alton  Railroad  Co.  262  111.  n,)  as  is 
conceded  here  by  counsel  for  appellee.     On  the  remanding 
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of  the  case,  therefore,  the  court  should  have  overruled  all 
legal  bbjections.     • 

The  judgment  of  the  county  court  must  be  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to  over- 
rule all  legal  objections,  and  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Edward  G.  Zilm,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Taxes — express  power  to  levy  a  tax  need  not  be  conferred 
every  time  a  new  duty  is  imposed  upon  county.  It  is  not  neces- 
sary, every  time  a  new  duty  involving  the  expenditure  of  money  is 
imposed  upon  a  county,  expressly  to  authorize  a  tax  to  raise  funds 
to  carry  out  this  purpose. 

2.  Same — county  board  has  power  to  levy  a  tax  for  State  aid 
roads.  The  Roads  and  Bridges  act  of  1913  makes  the  construction 
of  State  aid  roads  a  county  purpose,  and  the  county  board,  under 
its  general  powers,  may  levy  a  tax  for  State  aid  roads. 

3.  Same — sections  13  and  22  of  Roads  and  Bridges  act  were 
not  intended  to  authorise  levy  of  tax.  Sections  15  and  22  of  the 
Roads  and  Bridges  act  of  1913  were  intended  to  authorize  the  levy 
of  a  tax  for  State  aid  roads,  and  they  have  nothing  to  do  with  the 
levy  of  such  tax  except  as  the  appropriation  of  funds  therein  re- 
ferred to  presupposes  an  antecedent  levy. 

4.  Same — extension  of  tax  must  be  in  accordance  with  the  law 
then  existing.  The  extension  of  a  tax  against  property  is  essen- 
tial to  the  completion  of  the  levy,  and  the  extension  must  be  in 
accordance  with  the  law  in  force  at  the  time  it  is  made. 

5.  Same — under  the  act  of  1013  a  hard  roads  tax  must  be  cer- 
tified by  the  highway  commissioners  to  the  county  clerk.  Under 
the  Roads  and  Bridges  act  of  191 3  the  hard  roads  tax  levied  under 
the  act  of  1883  must  be  certified  by  the  highway  commissioners  to 
the  county  clerk,  and  the  county  clerk  is  without  authority  to  ex- 
tend such  tax  on  the  certificate  of  the  town  clerk  made  in  accord- 
ance with  the  provisions  of  the  act  of  1883  before  its  repeal  by  the 
act  of  1913. 
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Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  A.  T.  Lardin,  Judge,  presiding.    . 

Boys,  Osborn  &  Griggs,  (J.  A.  Connell,  of  counsel,) 
for  appellant. 

W.  I.  Hibbs,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany filed  objections  to  the  application  of  the  county  col- 
lector of  LaSalle  county  for  judgment  for  taxes  against  its 
railroad  in  that  county.  The  county  court  overruled  the 
objections  and  the  railroad  company  appealed  from  the 
judgment  rendered.  Two  levies  of  taxes  are  involved:  a 
county  tax  to  aid  in  the  construction  of  State  aid  roads 
and  a  township  hard  roads  tax. 

The  facts  were  stipulated.  In  August,  1913,  the  State 
highway  commission  allotted  to  the  county  of  LaSalle  $35,- 
000  for  State. aid  roads  under  the  provisions  of  the  act  of 
June  27,  191 3,  "revising  the  law  in  relation  to  roads  and 
bridges."  (Laws  of  1913,  p.  520.)  On  September  16  the 
board  of  supervisors  levied  a  tax  of  $35,000  for  State  aid 
roads  and  passed  a  resolution  directing  the  county  clerk  to 
give  notice  of  such  levy  to  the  State  highway  commission. 
Copies  of  the  levy  and  resolution  were  transmitted  to  the 
State  highway  commission.  The  county  tax  objected  to 
was  extended  by  virtue  of  this  levy,  and  the  sum  of  $35,- 
000  was  not  appropriated  by  the  board  of  supervisors  out 
of  funds  in  the  county  treasury  available  for  the  construc- 
tion of  State  aid  roads  nor  was  the  question  of  issuing 
county  bonds  for  that  sum  submitted  to  the  voters  of  the 
county. 

It  is  insisted  by  the  appellant  that  the  county  board 
had  no  authority  to  levy  this  tax  under  the  act  of  191 3; 
that  the  county's  share  of  the  cost  of  construction  could  be 
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raised  only  by  an  appropriation  of  the  required  amount  out 
of  funds  in  the  county  treasury  available  for  that  purpose 
or  by  an  issue  of  bonds  approved  by  the  voters  of  the 
county.  The  act  in  question  creates  a  State  highway  de- 
partment and  authorizes  the  construction  and  improvement 
of  roads  and  bridges  at  the  joint  expense  of  the  State  and 
county.  The  county  boards  are  required  to  designate  the 
highways  in  their  respective  counties  which  shall  come 
within  the  act,  on  maps  to  be  forwarded  to  the  highway 
department,  which  is  required  to  correct  and  finally  approve 
such  maps  and  return  them  to  the  county  clerk.  Out  of 
the  road  appropriations  made  by  the  State  the  highway  de- 
partment is  required  to  allot  to  each  county  its  share  to  be 
used  to  defray  one-half  of  the  cost  of  improvements  under 
the  act.  Any  county  failing  to  provide,  within  six  months 
of  the  date  of  the  allotment,  an  amount  for  the  construc- 
tion of  State  aid  roads  equal  to  such  allotment  forfeits  its 
allotment.  Section  15c  is  as  follows:  "It  shall  be  con- 
sidered sufficient  acceptance  of  the  allotment  to  a  county 
of  the  State  appropriation  for  the  construction  of  State  aid 
roads,  if  a  county  board  shall  give  notice  to  the  State  high- 
way commission  that  it  has  assessed  a  tax  to  raise  its  por- 
tion of  the  cost,  or  that  it  has  passed  an  order  submitting 

*  to  a  vote  of  the  people  the  question  of  raising  an  additional 
tax  for  this  purpose,  or  that  it  has  passed  an  order  sub- 
mitting to  a  vote  of  the  people  the  question  of  issuing  bonds 
for  this  purpose.  Otherwise,  a  county's  allotment  shall  be 
considered  forfeited,  as  provided  in  section  15&  of  this  act." 
The  State  highway  department  having  corrected  and 
approved  the  map  showing  the  highways  coming  within  the 

'  act  and  returned  the  map  to  the  county  clerk,  it  is  provi- 
ded by  section  16  that  whenever  the  county  board  desires 
to  initiate  proceedings  for  the  construction  of  a  particular 
road  designated  on  such  map  it  may  pass  a  resolution  stat- 
ing that  the  public  interest  demands  the  improvement  of  a 
highway  or  section  thereof,  and  requesting  that  it  be  con- 


266  -  5 

Digiti 


zed  by  G00gk 


66  The  People  v.  C.,  B.  &  Q.  R.R.  Co.       [266  DL 

structed  or  improved.  Thereupon  the  State  highway  com- 
mission, if  it  shall  approve  of  the  proposed  improvement, 
may  cause  plans,  specifications  arid  estimates  of  cost  to  be 
made  and  finally  determine  whether  it  will  authorize  the 
construction  of  the  proposed  improvement  as  a  State  aid 
road.  If  it  decides  to  authorize  the  construction  its  deter- 
mination is  to  be  transmitted  to  the  county  board,  and  it 
is  then  provided  by  section  22  as  follows: 

"Sec.  22.  At  any  regular  or  special  meeting  of  the 
county  board  held  after  notice  of  the  decision  of  the  State 
highway  commission  to  authorize  the  construction  of  the 
proposed  improvement  as  aforesaid,  the  county  board  shall 
determine  whether  it  will  authorize  the  proceedings  neces- 
sary to  enable  the  county  to  contribute  the  one-half  of  the 
cost  required  for  the  construction  of  State  aid  roads  as  pro- 
vided in  this  act.  When  a  county  board  has  once  adopted 
a  final  resolution  providing  for  the  construction  or  im- 
provement of  a  highway  or  a  section  thereof  in  accord- 
ance with  such  plans  and  specifications,  no  resolution  there- 
after adopted  by  such  board  shall  rescind  or  annul  such 
prior  resolution,  either  directly  or  indirectly,  excepting  un- 
der the  advice  and  with  the  consent  of  the  State  highway 
commission.  In  case  the  county  board  desires  that  such 
provision  be  made  for  the  construction  of  a  State  aid  road,  * 
it  may  proceed  in  either  of  the  methods  following : 

"(1)  In  case  there  be  sufficient  funds  in  the  county 
treasury  available  therefor,  the  county  board  may  appro- 
priate therefrom  sufficient  to  meet  one-half  the  cost  of  the 
improvement. 

"(2)  If  the  county  board  so  desires  and  deems  it  nec- 
essary for  the  purpose  of  the  improvement  herein  author-, 
ized,  the  said  county  board,  in  the  manner  now  provided 
by  law  for  issuing  bonds  for  county  purposes,  may  submit 
to  the  legal  voters  of  their  county  the  question  of  issuing 
such  county  bonds.  In  such  case  the  votes  in  favor  of  the 
proposition  submitted  shall  be  'For  county  bonds  for  State 
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aid  roads/  and  those  against  shall  be  'Against  county  bonds 
for  State  aid  roads/  " 

Counsel  for  the  appellant  argue  that  it  is  only  by  sec- 
tion 22  that  power  is  specifically  granted  to  the  county 
board  to  raise  money  for  State  aid  roads ;  that  one  of  the 
two  methods  mentioned  in  that  section  must  be  followed, 
and  that  therefore  the  county  board  has  no  authority  to 
levy  the  tax  without  a  vote  of  the  people.  County  boards 
are  authorized,  by  paragraph  6  of  section  25  of  chapter  34 
of  the  Revised  Statutes,  to  levy  taxes  for  county  purposes. 
Under  the  act  of  191 3,  which  authorizes  the  construction 
of  roads  at  the  joint  expense  of  the  State  and  county,  the 
construction  of  State  aid  roads  is  a  county  purpose,  and 
no  express  provision  of  that  act  was  necessary  to  enable 
the  county  board  to  levy  a  tax  to  raise  funds  to  carry  out 
this  purpose.  It  is  not  necessary  every  time  a  new  duty 
is  imposed  upon  a  county  involving  the  expenditure  of 
money,  expressly  to  authorize  the  levy  of  a  tax  for  the  new 
purpose.  That  power  exists  under  the  general  power  con- 
ferred upon  county  boards  to  levy  taxes  for  county  pur- 
poses. Neither  section  15  nor  section  22  was  intended  to 
authorize  the  levy  of  a  tax.  Section  15c  declares  what 
shall  be  considered  sufficient  notice  of  the  county's  accept- 
ance of  its  allotment  of  the  State  appropriation.  The  sub- 
sequent sections  down  to  section  22  concern  the  selection 
of  the  particular  road  to  be  improved,  the  consideration  of 
plans,  specifications  and  estimates  for  the  improvement,  and 
the  adoption  of  a  scheme  therefor.  The  scheme  having 
been  finally  adopted,  the  county  board,  under  section  22, 
may  appropriate  the  necessary  funds  if  there  be  sufficient 
in  the  treasury  available  for  the  purpose,  or  it  may  submit 
the  question  of  issuing  bonds  to  the  voters  of  the  county. 
These  provisions  have  nothing  to  do  with  the  levy  of  a  tax 
except  as  the  appropriation  from  funds  available  for  the 
purpose  presupposes  an  antecedent  levy,  and  the  issuing  of 
bonds  will  require  a  subsequent  levy.    They  neither  confer 
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authority  on  the  county  board  to  levy  a  tax  nor  limit  its 
authority  to  do  so. 

The  authority  upon  which  the  county  clerk  extended  the 
hard  roads  tax  was  a  certificate  of  the  clerk  of  the  town 
of  Troy  Grove  that  the  commissioners  of  highways  of  that 
town  had  filed  in  his  office  a  certificate  that  in  accordance 
with  a  vote  at  the  annual  town  meeting  on  April  i,  191 3, 
a  special  tax  of  thirty  cents  on  each  $100  valuation  was 
levied  for  the  purpose  of  constructing  and  maintaining  hard 
roads.     The  town  clerk's  certificate  was  dated  April  14, 
191 3,  and  was  filed  with  the  county  clerk  the  next  day. 
The  county  clerk  extended  the  tax  in  October,  191 3.    This 
manner  of  certifying  the  levy  of  a  hard  road  tax  was  in 
accordance  with  the  law  in  force  in  April,  1913.    The  act 
revising  the  law  in  relation  to  roads  and  bridges,  which 
has  been  already  mentioned,  went  into  effect  on  July  1, 
191 3,  and  by  section  no  provided  that  in  case  of  a  favor- 
able vote  in  any  township  for  a  special  tax  for  hard  roads 
the  commissioners  of  highways  should  levy  the  tax  in  ac- 
cordance with  the  vote  and  certify  it  to  the  county  clerk, 
while  section  57  provided  that  the  town  clerk  should  not 
certify  levies  of  road  and  bridge  taxes  to  the  county  clerk. 
The  county  clerk  of  LaSalle  county,  therefore,  in  October, 
1913,  had  no  legal  evidence  of  the  levy  of  a  hard  road  tax 
by  the  commissioners  of  highways  of  the  town  of  Troy 
Grove.    The  certificate  of  the  town  clerk  had  no  force  in 
law  and  conferred  no  authority  on  the  county  clerk  at  that 
time  to  extend  the  tax.     In  People  v.  Toledo,  St.  Louis 
and  Western  Railroad  Co.  249  111.  175,  we  held  that  the 
extension  of  the  tax  against  his  property  is  essential  to  the 
completion  of  the  levy  of  a  tax  against  the  property  of  an 
owner,  and  that  the  extension  must  be  in  accordance  with 
the  law  in  force  at  the  time  it  is  made.    Citing  Cooley  on 
Taxation,  page  21,  we  said  that  the  repeal  of  a  tax  law 
puts  an  end  to  all  right  to  proceed  to  a  levy  of  a  tax  un- 
der it,  even  in  a  case  already  commenced,  unless  the  right 
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is  reserved  in  the  repealing  statute.  The  statute  in  force 
at  the  time  the  extension  was  made  authorized  the  exten- 
sion only  upon  the  certificate  of  the  commissioners  of  high- 
ways, and  the  extension  made  without  their  certificate  was 
void. 

The  judgment  will  be  affirmed  as  to  the  State  aid  road 
tax  and  reversed  as  to  the  Troy  Grove  hard  road  tax. 
Affirmed  in  part  and  reversed  in  part. 


The  People  ex  rel.  Robert  Hewitt,  County  Collector,  Ap- 
pellee, vs.  The  Chicago  and  Eastern  Illinois  Rail- 
road Company,  Appellant. 

•  Opinion  filed  December  16,  1014. 

This  case  is  controlled  by  the  decision  in  People  v.  Chicago, 
Indiana  and  Southern  Railroad  Co.  265  111.  528. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  (Homer  T.  Dick,  of  counsel,)  for 
appellant. 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 

Per  Curiam  :  The  two  questions  raised  in  this  case  are 
the  same  as  those  presented  and  decided  in  People  v.  Chi- 
cago, Indiana  and  Southern  Railroad  Co.  265  111.  528,  and 
the  briefs  in  the  two  cases  are  identical.  For  the  reasons 
given  in  that  case  the  judgment  of  the  county  court  is  af- 
firmed in  so  far  as  it  affects  the  State  aid  road  tax  and 
reversed  as  to  the  district  road  tax  of  the  town  of  Norton, 
and  the  cause  is  remanded  to  the  county  court,  with  direc- 
tions to  sustain  the  objections  to  the  district  road  tax  of 
the  town  of  Norton. 

Reversed  in  part  and  remanded,  with  directions. 
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The  People  op  the  State  op  Illinois,  Defendant  in  Er- 
ror, vs.  Brice  Blair,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1914. 

1.  Criminal  law — circumstantial  evidence  should  exclude  any 
reasonable  doubt  of  the  defendant's  guilt.  Circumstantial  evidence, 
while  competent  in  a  criminal  case,  should  be  of  such  a  character 
as  to  exclude  any  reasonable  doubt  of  the  defendant's  guilt,  and 
it  is  not  sufficient  merely  to  prove  circumstances  which  are  as  con- 
sistent with  the  defendant's  innocence  as  with  his  guilt. 

2.  Same — an  instruction  condemned  by  Supreme  Court  should 
not  be  given.  An  instruction  which  has  several  times  been  con- 
demned by  the  Supreme  Court  should  not  be  given,  even  though 
the  court  may  not  have  considered  the  instruction  prejudicial  un- 
der the  particular  circumstances  of  the  cases  in  which  it  was  so 
condemned. 

3.  Same — the  defense  of  alibi  is  not  one  which  merely  casts  a 
doubt  on  the  case  made  by  the  People.  It  is  not  the  law  that  the 
defense  of  alibi  is  one  which  merely  casts  a  doubt  upon  the  case 
made  by  the  People,  but,  on  the  contrary,  if  it  is  certainly  and  sat- 
isfactorily established  it  is  conclusive  of  the  defendant's  innocence. 

4.  Same — the  defendant  is  entitled  to  observance  of  statute  as 
to  a  sealed  verdict.  One  on  trial  for  a  crime  is  entitled  to  an  ob- 
servance of  the  statute  which  requires  the  jury  in  a  criminal  case 
to  be  returned  into  court  after  agreeing  upon  a  verdict,  except  in 
case  of  a  misdemeanor,  where  the  parties,  by  an  agreement  en- 
tered upon  the  minutes  of  the  court,  have  consented  to  the  sepa- 
ration of  the  jury  after  delivery  of  a  sealed  verdict  to  the  clerk  of 
the  court.  (Reins  v.  People,  30  111.  256,  Gott  v.  People,  187  id. 
249,  and  Farley  v.  People,  138  id.  97,  distinguished.) 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;   the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

Barnett  &  Boyle,  and  Acton  &  Acton,  for  plaintiff 
in  error. 

P.  J.  Lucey,  Attorney  General,  John  H.  Lewman, 
State's  Attorney,  and  C.  H.  Linscott,  (C.  M.  Crayton, 
of  counsel,)  for  the  People. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

On  July  29,  191 3,  a  garage  of  Charles  B.  DeLong  at 
Fithian,  in  Vermilion  county,  was  broken  into  in  the  night 
time  and  a  number  of  automobile  tires  were  stolen.  Clar- 
ence Barthel  and  the  plaintiff  in  error,  Brice  Blair,  were 
indicted  for  the  crime.  Upon  a  trial  Barthel  was  found  not 
guilty  and  Blair  guilty.  Sentence  was  pronounced  upon  the 
verdict,  and  the  record  is  under  review  in  pursuance  of  a 
writ  of  error. 

The  defendant  Blair  had  asked  for  a  separate  trial, 
which  was  denied,  and  a  large  part  of  the  evidence  in  the 
record  relates  to  Barthel,  who  was  found  not  guilty.  The 
evidence  which  it  is  claimed  established  the  guilt  of  the 
defendant  Blair  was  as  follows:  He  was  engaged  in  the 
business  of  buying  vegetables  and  fruits  from  commission 
houses  in  Danville  and  peddling  them  through  the  country, 
and  had  been  so  engaged  for  five  years.  On  the  morning 
of  July  28,  1913,  he  bought  fifteen  bushel-baskets  of  peaches 
and  a  lot  of  small  baskets.  He  put  the  peaches  in  the  small 
baskets  and  went  out  through  the  country  with  them,  and 
reached  Fithian,  fifteen  miles  from  Danville,  in  the  after- 
noon of  July  29,  and  he  had  then  disposed  of  all  of  his 
peaches.  He  was  accustomed  to  buy  old  rubber  on  his  ped- 
dling trips,  and  he  went  into  the  garage  of  DeLong,  at 
Fithian,  between  one  and  two  o'clock  in  the  afternoon  and 
inquired  for  scrap  automobile  tires  but  was  told  that  they 
had  none.  He  was  driving  a  spring  wagon  with  two  horses, 
and  he  tied  the  horses  in  the  shade  by  a  blacksmith  shop. 
The  blacksmith  testified  that  the  horses  were  shod  with 
plain  No.  2  shoes  and  the  wagon  tires  were  inch-and-a 
quarter  wide  and  considerably  worn.  The  burglary  was 
effected  by  breaking  open  the  rear  door  of  the  garage  at 
the  alley,  and  tracks  were  found  of  some  vehicle  which  had 
backed  up  to  the  door.  The  blacksmith  testified  that  the 
tracks  were  of  inch-and-a-quarter  tires  and  the  hoof -prints 
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in  the  ground  were  of  No.  2  horse  shoes  without  calks,  but 
there  was  nothing  to  distinguish  either  shoes  or  tires  from 
any  others.  Plain  shoes  are  in  common  use  in  the  summer 
time  and  a  large  proportion  of  spring  wagons  have  tires  of 
that  width.  Several  witnesses  for  the  People  testified  that 
the  defendant  came  to  a  school  house,  called  the  Black 
school  house,  at  noon  and  fed  his  horses  there,  cooked  and 
ate,  and  remained  until  some  time  in  the  evening,  and  a 
man  who  passed  in  an  automobile  at  a  quarter  before  ten 
o'clock  said  he  had  a  passing  glance  of  a  team  standing 
there.  This  testimony  that  he  was  at  the  school  house  cov- 
ered the  time  that  other  witnesses  said  that  he  was  in  Fith- 
ian  and  went  into  the  garage.  Neither  the  tires  stolen  nor 
any  proceeds  were  traced  to  him  in  any  way  and  it  was 
not  shown  that  he  ever  had  possession  of  any  of  them. 
Eight  of  the  tires  were  found  on  September  8,  19 13,  on 
the  Kelley  hill,  near  a  road,  and  covered  with  weeds  and 
brush.  Another  was  found  near  the  Hungry  Hollow  road, 
and  some  were  found  in  the  possession  of  Barthel,  who 
was  found  not  guilty.  There  was  a  witness  whom  the 
State's  attorney  asked  the  court  to  call  as  a  court  witness, 
but  the  court  refused,  and  on  examination  by  the  State's  at- 
torney the  witness  said  that  he  heard  the  defendant  Blair 
say  to  a  man  named  Bluegrass  that  if  he  knew  it  was  for 
this  party,  why,  he  would  not  have  done  it,  and  said  for 
Barthel,  or  something  like  that,  and  then  Bluegrass  came 
over  and  told  Boney  Deneen  that  he  thought  Blair  was  a 
big  chump.  The  witness  did  not  know  what  the  defendant 
was  talking  about  or  whether  it  had  any  connection  with 
the  burglary,  but  it  was  the  next  day  after  it  occurred. 
His  testimony  did  not  prove  anything  relevant  to  the  case, 
and  the  jury  did  not  think  so,  since  they  found  Barthel 
not  guilty.  The  defendant  admitted  that  he  went  into  the 
garage  and  inquired  for  old  rubber,  but  denied  that  he  com- 
mitted the  burglary  and  testified  that  he  drove  from  Fithian 
to  Danville.     Several  witnesses  who  measured  the  tires  of 
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the  spring  wagon  during  the  trial  testified  that  they  were 
inch-and-a-half  in  width,  and  other  witnesses  testified  that 
in  the  evening  of  July  29  the  defendant  was  in  a  saloon  in 
Danville  playing  cards  until  quite  late. 

The  People  rely  upon  circumstantial  evidence,  which  is 
competent  and  is  frequently  convincing,  but  it  must  be  of 
such  a  character  as  to  exclude  any  reasonable  doubt  of  the 
defendant's  guilt.  The  conclusions  of  a  jury  concerning 
controverted  questions  of  fact  are  rarely  to  be  disturbed, 
because  it  is  their  especial  province  to  determine  where  the 
weight  of  the  evidence  lies,  but  it  will  necessarily  appear  in 
this  case  that  if  all  the  evidence  for  the  People  were  taken 
as  true,  the  circumstances  would  still  be  quite  inconclusive 
of  the  defendant's  guilt.  All  the  facts  proved  might  be 
true  and  yet  be  entirely  consistent  with  his  innocence.  The 
same  evidence  would  apply  with  equal  force  to  any  other 
persons  who  were  in  the  garage  on  July  29,  and  his  in- 
quiry for  old  rubber,  which  he  was  accustomed  to  buy, 
would  scarcely  raise  a  suspicion  of  an  intention  to  steal  new 
rubber  automobile  tires.  All  that  can  be  said  of  the  evi- 
dence is  that  it  was  consistent  with  the  giiilt  of  the  defend- 
ant, but  it  was  equally  consistent  with  his  innocence. 

The  defendant  having  offered  evidence  tending  to  prove 
an  alibi,  the  court  gave  to  the  jury  the*  same  instruction 
respecting  that  defense  which  was  given  in  Ackerson  v.  Peo- 
ple, 124  111.  563,  in  which  it  was  characterized  as  one  tend- 
ing merely  to  cast  a  reasonable  doubt  on  the  case  made  by 
the  People.  The  court  there  said  that  it  was  not  true,  as 
a  legal  proposition,  that  the  defense  of  alibi  tends  merely 
to  cast  a  reasonable  doubt  on  the  case  made  by  the  People, 
and  that  the  defense  controverts  the  guilt  of  the  defendant 
and  if  certainly  and  satisfactorily  established  would  be  con- 
clusive of  the  defendant's  innocence.  The  instruction  was 
again  given  in  Sheehan  v.  People,  131  111.  22,  where  the 
statement  was  again  condemned,  and  the  court  said  that 
where  the  defendant  proved  by  reliable  evidence  that  he 
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was  not  at  the  place  when  or  where  the  crime  was  com- 
mitted such  evidence  would  be  conclusive  of  his  innocence. 
The  judgment  was  not  reversed  in  either  of  those  cases, 
because  the  instruction  was  not  regarded  as  prejudicial  in 
view  of  further  statements  contained  in  it  and  other  in- 
structions. It  was  again  given  in  People  v.  Lukosstts,  242 
111.  101,  where  it  was  said  that  the  instruction  had  been 
condemned  in  the  former  cases,  and  that  it  would  be  just 
as  proper  and  accurate  as  a  statement  of  law  to  say  that 
any  other  defense  tends  merely  to  cast  a  reasonable  doubt 
upon  the  case  made  by  the  People.  Although  it  is  pos- 
sible that  an  antidote  may  be  found  elsewhere  for  a  hurtful 
statement  which  is  not  the  law,  an  instruction  repeatedly 
condemned  by  this  court  should  not  be  given.  Counsel  for 
the  People  are  mistaken  in  saying  that  this  instruction  was 
approved  verbatim  in  People  v.  Conners,  246  111.  9,  as  the 
instruction  in  that  case  did  not  contain  the  objectionable 
statement  contrary  to  the  law.  The  jury  might  have  dis- 
believed the  witnesses  in  this  case  as  against  the  testimony 
for  the  People  because  of  their  habits  and  associates,  but 
it  was  wrong  to  toll  the  jury  that  the  defense  of  an  alibi 
merely  tended  to  cast  a  reasonable  doubt  upon  the  case  made 
by  the  People. 

The  jury,  having  been  instructed,  retired  in  charge  of 
a  bailiff  and  agreed  upon  a  verdict,  which  was  placed  in  a* 
sealed  envelope  and  delivered  to  the  bailiff,  and  they  then 
separated.  At  the  opening  of  the  court  the  next  day  the 
bailiff  handed  to  the  court  the  verdict  in  the  sealed  enve- 
lope, and  the  defendant  objected  to  receiving,  opening  and 
recording  the  verdict.  The  court  then  said  he  understood 
there  had  been  an  agreement  for  a  sealed  verdict  and  the 
bailiff  in  charge  of  the  jury  had  informed  him  by  telephone 
that  the  verdict  was  not  guilty  and  the  court  then  told  him 
to  take  a  sealed  verdict.  Section  15  of  division  13  of  the 
Criminal  Code  requires  the  jury  in  any  criminal  case  to  be 
kept  together  until  they  shall  have  agreed  upon  a  verdict 
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and  when  they  shall  have  agreed  they  are  to  be  returned 
into  the  court,  but  it  is  provided  that  in  case  of  misde- 
meanor, only,  if  the  prosecutor  for  the  People  and  the  per- 
son on  trial,  by  himself  or  counsel,  shall  agree,  which  agree- 
ment shall  be  entered  upon  the  minutes  of  the  court,  that 
the  jury,  when  they  have  agreed  upon  their  verdict,  may 
write  and  seal  the  same  and  after  delivering  the  same  to  the 
clerk  shall  separate,  it  shall  be  legal  for  the  court  to  carry 
into  effect  any  such  agreement  and  receive  any  such  verdict 
so  delivered  to  the  clerk  as  the  legal  verdict  of  such  jury. 
In  this  case  the  sealed  verdict  was  not  delivered  to  the 
clerk  but  was  kept  by  the  bailiff  and  there  was  no  entry  on 
the  records  of  the  court  of  any  agreement  for  such  a  ver- 
dict. It  is  quite  clear  that  the  verdict  was  ordered  to  be 
taken  on  the  statement,  by  telephone,  that  the  verdict  was 
not  guilty,  but  when  read  in  court  it  proved  to  be  a  verdict 
of  guilty.  In  Reins  v.  People,  30  111.  256,  there  was  an 
agreement  entered  on  the  record  that  the  jury  might  seal 
their  verdict  and  disperse  and  return  the  sealed  verdict  into 
court  the  next  day.  In  what  was  said  in  that  case  as  to 
the  general  rule  apart  from  any  statute,  the  court  undoubt- 
edly had  in  mind  the  separation  of  a  jury  in  the  course  of 
the  trial  and  not  a  disregard  of  the  statute  enacted  for  the 
protection  of  the  accused.  This  is  apparent  from  the  state- 
ment in  the  opinion  that  the  statute  had  nothing  to  do  with 
the  case.  In  Gott  v.  People,  187  111.  249,  the  complaint 
was  that  the  court  permitted  the  jurors  to  separate  during 
the  trial  without  the  consent  of  the  accused,  but  it  was  not 
claimed  that  there  was  a  separation  after  the  jury  retired  to 
consider  their  verdict.  Farley  v.  People,  138  111.  97,  was 
said  not  to  be  a  case  of  a  jury  having  been  allowed  to  sepa- 
rate during  the  progress  of  a  trial,  in  which  case  it  must 
appear  that  some  injury  resulted  to  the  defendants.  The  de- 
fendant on  trial  for  a  crime  has  a  right  to  have  the  provi- 
sion of  the  statute  observed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Sherman  Dodge,  Appellee,  vs.  Robert  L.  Thomas  et  al. 

Appellants. 

Opinion  filed  December  16,  1914. 

1.  Trusts — putting  title  in  name  of  wife  raises  presumption  of 
a  gift  or  advancement.  Where  a  husband,  upon  purchasing  land, 
directs  the  title  to  be  conveyed  to  his  wife,  the  presumption  of  a  re- 
sulting trust  which  would  obtain  in  case  the  parties  were  strangers 
does  not  arise,  but  it  will  be  presumed,  until  the  contrary  is  shown, 
that  the  conveyance  was  intended  as  a  gift  or  advancement. 

2.  Same — declarations  of  real  purchaser  at  or  before  the  trans- 
action are  competent.  The  declarations  of  the  real  purchaser,  at 
or  before  the  time  of  the  purchase,  are  admissible  upon  the  ques- 
tion whether  he  intended  the  conveyance  of  the  legal  title  to  his 
wife  to  be  a  gift  or  advancement,  or  in  trust. 

3.  Same — after-declarations  of  real  purchaser  cannot  control 
prior  transactions.  Declarations  made  by  the  real  purchaser  after 
the  purchase  are  incompetent  to  control  the  effect  of  prior  trans- 
actions, although  they  may  be  used  by  the  nominal  grantee  against 
a  purchaser  to  show  that  the  transaction  was  intended  as  a  settle- 
ment and  not  a  trust. 

4.  Same — when  after-declarations  of  nominal  grantee  are  ad- 
missible.  In  a  proceeding  to  establish  a  resulting  trust  in  the  com- 
plainant in  lands  to  which  his  wife  held  the  legal  title,  statements 
by  the  wife  that  she  owned  the  property  and  that  her  husband  was 
acting  as  her  agent  are  admissible  against  him  if  they  were  made 
in  his  presence  and  assented  to  by  him  at  the  time. 

5.  Same — declarations  of  nominal  grantee  must  be  direct  and 
certain.  Declarations  of  the  nominal  grantee,  relied  upon  to  es- 
tablish a  resulting  trust;  must  be  direct  and  certain  and  be  cor- 
roborated by  other  facts  and  circumstances,  as  the  courts  will  not 
act  upon  mere  declarations  which  are  conflicting,  vague  or  incon- 
sistent with  themselves. 

6.  Same — burden  of  establishing  a  resulting  trust  is  upon  him 
who  asserts  it.  One  who  asserts  a  resulting  trust  in  his  favor4ias 
the  burden,  on  the  whole  case,  of  establishing  the  trust  by  evi- 
dence which  is  clear  and  unmistakable,  and  must  establish  the  fact 
■of  his  payment  of  the  purchase  money  beyond  a  reasonable  doubt. 

7.  Same — when  a  resulting  trust  will  not  be  held  to  be  suffi- 
ciently established.  Where  the  evidence  is  doubtful  or  is  capable 
of  reasonable  explanation  upon  any  theory  other  than  of  the  ex- 
istence of  a  resulting  trust,  such  trust  will  not  be  held  to  be  suffi- 
ciently established. 
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8.  Same — what  fact  is  not  conclusive  of  the  existence  of  a  re- 
sulting trust.  The  mere  fact  that  the  result  of  indulging  the  pre- 
sumption that  the  conveyance  of  the  legal  title  to  property  to  the 
wife  was  intended  as  a  gift  may  be  to  strip  the  husband  of  all  his 
property  and  leave  him  penniless  at  an  advanced  -age  is  not  con- 
clusive upon  the  question  whether  the  conveyance  was  intended  as 
a  gift  or  to  create  a  resulting  trust. 

9.  Same — when  real  purchaser  cannot  claim  a  resulting  trust. 
If  it  was  the  intention,  at  the  time  of  the  conveyance,  to  confer 
the  beneficial  title  to  the  nominal  grantee,  the  person  who  paid  the 
purchase  money  cannot  put  a  different  construction  upon  the  trans- 
action at  a  subsequent  time  and  claim  a  resulting  trust. 

10.  Same — what  testimony  by  the  real  purchaser  is  inconsist- 
.  ent  with  the  claim  of  a  resulting  trust.    Testimony  by  the  husband 

that  at  the  time  of  purchasing  land  he  had  the  title  placed  in  his 
wife's  name  in  order  that  she  might  protect  herself  and  her  chil- 
dren against  any  claim  of  a  son  of  the  husband  by  a  former  mar- 
riage in  case  the  husband  should  die  before  the  wife,  is  inconsistent 
with  his  subsequent  claim  of  a  resulting  trust. 

Farmer,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

Kagy  &  Vandervort,  for  appellants. 

C.  F.  Patterson,  Charles  H.  Holt,  and  W.  G.  Wil- 
son, for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  equity  brought  by  appellee,  Sherman 
Dodge,  in  the  circuit  court  of  Marion  county,  to  have  a 
resulting  trust  declared  in  his  favor  as  to  certain  property 
in  the  village  of  Sandoval,  in  said  county.  The  bill  made 
all  parties  interested  defendants,  among  others  Robert  L. 
Thomas  and  Lease  Ruddick,  appellants  herein,  and  appel- 
lee's four  children  by  his  deceased  wife,  Mary  J.  Dodge. 
The  first  two  named  defendants  answered,  and  thereafter 
filed  a  cross-bill  claiming  interest  in  a  part  of  said  prop- 
erty.   Appellee  and  his  three  daughters  answered,  denying 
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the  allegations  of  the  cross-bill.  After  the  pleadings  were 
settled,  evidence  taken  and  a  hearing  had  before  the  chan- 
cellor, a  decree  was  entered  dismissing  the  cross-bill  of 
Thomas  and  Ruddick,  finding  that  a  resulting  trust  existed 
in  said  property  in  favor  of  appellee  and  that  he  was  the 
owner  in  fee  simple  of  all  the  real  estate  described  in  said 
bill,  and  further  finding  that  a  deed  made  by  the  appellee's 
son,  Irwin  G.  Dodge,  and  wife,  to  Robert  L.  Thomas,  and 
one  made  by  his  daughter  Edna  M.  Clark  and  husband  to 
Lease  Ruddick,  be  set  aside  and  declared  null  and  void  and 
of  no  effect.  The  decree  directed  that  the  four  children 
of  appellee,  and  the  respective  husband  or  wife  of  each, 
and  Lease  Ruddick  and  Robert  L.  Thomas,  execute  a  deed 
to  appellee  for  said  property,  and  upon  their  failure  so  to 
do  that  the  master  in  chancery  execute  such  deed.  This 
appeal  is  from  that  decree. 

Appellee  is  a  dentist,  and  while  living  in  Assumption, 
Christian  county,  Illinois,  in  1887  purchased  of  one  Shafer 
three  vacant  lots  for  $150.  Appellee  made  the  first  pay- 
ment on  the  lots  by  making  for  Shafer' s  wife  a  set  of  teeth 
for  $40  and  paid  the  balance  by  giving  orders  to  Shafer 
on  persons  for  whom  dental  work  had  been  done.  The 
deed  for  two  of  these  lots  was  taken  in  the  name  of  appel- 
lee's wife,  Mary  J.  Dodge,  and  the  third  lot  was  deeded  to 
Joseph  Foster,  Mrs.  Dodge's  father,  to  secure  Foster  for 
some  money  loaned  to  appellee  and  his  wife.  This  lot  was 
thereafter  conveyed  by  foster  to  appellee  and  by  him  to  his 
wife,  Mary  J.  Dodge.  Shortly  after  the  purchase  of  these 
lots  appellee  built  a  house  thereon  and  occupied  the  same  as 
a  home  until  the  spring  of  1903.  The  record  does  not  dis- 
close from  what  sources  the  money  was  obtained  to  pay 
for  this  house  and  other  improvements  upon  these  lots.  It 
does,  however,  show  that  the  property  was  mortgaged  at 
various  times  to  secure  several  loans  of  $500  or  less.  The 
lot  originally  deeded  to  Foster  was  also  mortgaged  for 
various  amounts  after  the  title  was  placed  in  the  name  of 
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appellee's  wife,  and  in  1908  there  was  a  foreclosure  suit 
brought  to  foreclose  a  mortgage  thereon. .  In  December, 
1902,  these  three  lots  were  sold  to  one  John  Johnson  for 
$1950.  Of  this  purchase  price  $1569  was  given  in  a  cer- 
tificate of  deposit  drawn  in  favor  of  Mary  J.  Dodge.  The 
balance  of  the  $1950  was  apparently  paid  in  cash.  At  about 
that  time  Sherman  Dodge  went  to  Sandoval,  in  Marion 
county,  to  look  at  the  hotel  property  involved  in  this  pro- 
ceeding, then  owned  by  Mary  J.  Hathaway.  Appellee's 
wife  came  and  examined  the  property  but  had  no  talk  with 
Mrs.  Hathaway  with  reference  to  the  purchase.  The  deal 
was  closed  between  appellee  and  Mrs.  Hathaway  for  $2000, 
the  deed  being  taken  in  the  name  of  Mary  J.  Dodge,  the 
purchaser  assuming  a  mortgage  of  $1200,  paying  $600  in 
cash  and  giving  a  note  signed  by  herself  and  her  husband 
for  the  balance  of  $200.  At  about  the  same  time  appel- 
lee purchased  two  other  pieces  of  property  in  Sandoval  for 
$800  and  $355,  respectively,  both  in  the  name  of  the  wife, 
The  first  named  property  was  used  thereafter  for  a  home 
by  appellee  and  his  family  and  is  called  in  this  record  the 
homestead,  and  the  other  property,  also  improved,  is  called 
in  this  record  the  "rent  house."  While  the  record  is  not 
entirely  "dear  on  this  point,  we  judge  that  cash  was  paid  for 
the  two  smaller  pieces  of  property  and  $600  in  cash  on  the 
hotel  property.  The  note  for  $200  and  the  mortgage  for 
$1200  on  said  hotel  property  had  been  paid  off  at  the  time 
of  this  hearing. 

Mary  J.  Dodge  died  on  July  30,  1912,  leaving  surviv- 
ing appellee  and  four  children, — three  daughters  and  a  son, 
all  adults.  At  the  time  of  her  death  she  was  seized  in  fee 
simple  of  the  title  to  the  three  separate  tracts  of  land  in 
Sandoval.  The  appellants,  Thomas  and  Ruddick,  are  rais- 
ing the  question  as  to  the  correctness  of  the  decree  only 
as  to  the  hotel  property,  claiming  no  interest  in  the  other 
two  tracts.  The  only  question  as  to  the  hotel  property  is 
whether  the  appellee's  wife,  Mary  J.  Dodge,  at  the  time  of 
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her  death  owned  the  equitable  as  well  as  the  legal  title,  or 
whether  she  held  the  title  in  trust  for  appellee,  her  husband. 
We  find  no  positive  evidence  as  to  the  sources  from 
which  the  money  was  obtained  to  pay  for  the  property  in 
Assumption,  except  as  to  the  first  $150  for  the  vacant  lots. 
It  is  a  fair  inference  that  the  money  borrowed  at  that  time 
from  Foster,  the  father  of  appellee's  wife,  was  used  to  help 
build  the  home,  but  how  this  loan  was  re-paid  or  where  the 
money  came  from  for  the  improvement  of  or  to  pay  the 
mortgages  on  the  property  is  not  definitely  shown.  Certain 
witnesses  testified  that  appellee  during  those  years  had  a 
lucrative  professional  practice,  but  just  what  his  income 
was  or  for  what  purpose  he  used  it  does  not  appear.  The 
wife  was  in  good  health  and  apparently  attended  to  all  the 
housework  for  the  family  while  they  lived  in  Assumption. 
The  conclusion  is  reasonable  that  of  the  $1950  received  for 
the  Assumption  property  $1755  was  used  to  purchase  two 
of  the  tracts  in  Sandoval  and  to  pay  $600  on  the  third 
tract, — the  hotel  property.  Where  the  money  came  from 
to  pay  the  $200  note  or  the  $1200  mortgage  that  was  as- 
sumed on  the  hotel  property  the  evidence  does  not  disclose. 
The  evidence  tends  to  show,  however,  that  the  $200  note 
was  paid  by  appellee's  wife  partly  or  wholly  from  the  in- 
come of  the  hotel.  Mrs.  Dodge  does  not  seem  to  have  had 
any  independent  income  during  the  years  they  lived  in  As- 
sumption. Shortly  after  they  moved  to  Sandoval  she  be- 
gan receiving  money  as  an  heir  from  her  father's  estate. 
In  1903  she  received  $1500  in  her  own  right  and  a  few 
months  later  something  over  $1200,  and  in  December,  1910, 
she  received  as  a  part  of  her  father's  estate  $2000,  which 
she  kept  deposited  until  shortly  prior  to  her  death,  in  a  bank 
at  Tower  Hill,  Illinois,  of  which  her  brother  was  cashier. 
The  evidence  is  to  the  effect  that  this  $2000  was  distributed 
to  her  four  children  by  her  in  the  early  part  of  191 2.  She 
loaned  the  first  two  payments  she  received  from  her  father's 
estate,  but  what  she  finally  did  with  them  we  are  unable  to 
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decide.  The  testimony  of  two  of  her  daughters  in  behalf 
of  appellee  tended  to  show  that  she  distributed  that  money 
among  her  four  children  in  191 2,  the  same  as  she  did  the 
last  payment,  $2000.  Their  evidence,  however,  as  to  the 
distribution  of  the  first  two  payments  we  deem  not  at  all 
consistent  with  itself  or  with  the  rest  of  the  record  and- 
therefore  unsatisfactory  on  that  point. 

At  the  time  the  three  Assumption  lots  were  purchased 
appellee  told  the  grantor,  Shafer,  that  he  wanted  his  wife's 
name,  Mary  J.  Dodge,  inserted  in  the  deed  as  grantee. 
Mrs.  Dodge  was  present  at  the  time  and  stated  that  this  was 
done  because  they  wanted  to  protect  her  and  her,  children 
in  her  homestead  rights  and  to  prevent  a  son  of  appellee 
by  a  former  marriage  from  having  an  interest  in  the  prop- 
erty should  appellee  die  before  the  wife.  There  was  testi- 
mony offered  by  one  or  two  other  witnesses  for  appellee 
that  the  wife  had  stated  the  same  thing  to  them  as  to  why 
the  title  was  put  in  her  name,  and  there  was  testimony,  also, 
that  she  had  made  the  same  statement  after  the  hotel  prop- 
erty was  purchased  in  Sandoval  in  her  name.  The  testi- 
mony of  certain  other  witnesses  was  to  the  effect  that  the 
wife  had  said  that  the  Assumption  property,  as  well  as  that 
in  Sandoval,  after  it  was  purchased,  was  not  hers  but  be- 
longed to  her  husband.*  On  the  other  hand  there  is  tes- 
timony by  several  of  the  Sandoval  business  men  that  the 
wife  said  to  them,  in  her  husband's  presence,  that  the  ho- 
tel property  belonged  to  her.  The  evidence  shows,  without 
controversy,  that  shortly  after  the  hotel  property  was  pur- 
chased and  the  deed  taken  in  Mrs.  Dodge's  name  she  leased 
it  and  thereafter  collected  the  rent  and  paid  the  taxes. 
Mundy,  the  lessee,  and  his  wife,  testified  to  that  effect,  and 
that  Dodge  said  several  times  to  him,  when  asked  to  re- 
pair the  property,  that  it  belonged  to  his  wife.  In  1910 
Joseph  Thomas  (no  relation  of  the  appellant  Thomas)  and 
J.  F.  Knight  desired  to  secure  a  lease  on  this  hotel  prop- 
erty. They  saw  appellee,  who  told  them  the  property  be- 
260  -  6 
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longed  to  his  wife  and  went  with  them  to  see  her.  After 
some  negotiations  they  apparently  agreed  as  to  the  terms 
and  the  lease  was  drawn  up  and  brought  back  the  next  day, 
and,  although  the  husband  desired  to  do  so,  she  refused  to 
execute  it,  and  stated  that  her  husband  had  nothing  to  do 
with  it, — that  he  was  only  her  agent.  The  husband  does 
not  deny  this,  although  he  denies  the  testimony  of  certain 
witnesses  that  he  said  in  their  presence,  in  Sandoval,  that 
the  property  belonged  to  his  wife.  The  daughters  testified 
that  shortly  before  the  mother's  death,  when  she  knew  she 
could  not  live,  she  stated  to  them  that  she  did  not  worry 
about  them  as  they  were  all  married  and  their  husbands 
could  take  care  of  them  but  that  she  was  worrying  about 
her  husband,  and  if  they  made  any  trouble  about  the  prop- 
erty she  would  rise  from  the  grave  and  haunt  them.  They 
also  testified  that  their  mother  stated  at  other  times  that 
the  property  belonged  to  the  father  and  had  been  purchased 
with  his  money.  After  Mrs.  Dodge's  death,  in  191 2,  ap- 
pellee took  possession  of  the  hotel  property,  and  he  claims 
that  he  made  many  improvements  on  it,  amounting  to  sev- 
eral thousand  dollars.  There  is  evidence  tending  to  show 
that  he  personally  paid  for  the  repairs  he  made  on  the  ho- 
tel property  before  and  after  his  wife's  death,  but  the  evi- 
dence does  not  disclose  from  what*  source  he  obtained  the 
money  that  was  used  for  this  purpose  before  or  after  the 
wife's  death. 

Appellant  Robert  L.  Thomas  purchased,  some  months 
after  Mrs.  Dodge's  death,  whatever  interest  the  son,  Irwin 
G.  Dodge,  had  in  the  hotel  property,  giving  him  therefor 
$200  in  cash  and  a  note  for  $400,  the  note  containing  the 
condition  that  it  should  not  be  paid  if  the  son  had  no 
interest  in  the  property.  Irwin  G.  Dodge  was  living  in 
Texas  at  the  time  of  the  trial  and  did  not  testify.  Thomas 
testifies  that  before  he  made  this  purchase  he  talked  with 
appellee  about  the  question,  and  that  the  latter  said  that  he 
would  be  glad  to  have  somebody  living  in  Sandoval  buy  the 
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boy's  interest.  Appellee  admits  that  he  had  a  conversation 
with  Thomas  but  denies  that  he  admitted  that  the  son  had 
any  interest  in  the  hotel.  Appellant  Lease  Ruddick  pur- 
chased whatever  interest  one  of  the  daughters  had  in  the 
hotel  property  for  a  consideration  of  $660,  receiving  from 
her  and  her  husband  a  deed  therefor.  It  seems  that  there 
was  some  discussion  at  that  time  between  Ruddick  and  the 
daughter  as  to  the  father's  interest,  the  daughter  claiming 
that  she  told  Ruddick  that  the  father  claimed  the  title,  and 
he  said  if  he  thought  that,  he  would  not  pay  anything  for 
her  share.  Appellee  was  married  for  the  third  time  in  Sep- 
tember, 1913,  and  was  living  at  the  time  of  the  trial  with 
his  wife  in  what  is  called  the  homestead  property,  in  San- 
doval, and  looking  after  the  other  two  properties.  He  was 
at  that  time  seventy-three  years  of  age  and  was  not  in  the 
'active  practice  of  his  profession. 

It  is  argued  by  appellants'  counsel  that  even  if  the  in- 
come from  the  husband's  professional  business  went  to  pay 
for  the  home  and  other  improvements,  the  wife  should  be 
credited  as  much  as  the  husband  with  assisting  in  earning 
the  income.  On  a  question  of  this  kind,  in  view  of  the 
facts  herein  stated,  that  argument  is  not  without  merit.  A 
resulting  trust  is  one  which  arises  where  the  legal  estate  in 
property  is  disposed  of,  conveyed  or  transferred,  but  the 
intent  appears,  or  is  inferred  from  the  terms  of  the  dispo- 
sition or  from  the  accompanying  facts  and  circumstances, 
that  the  beneficial  interest  is  not  to  go  or  be  enjoyed  with 
the  legal  title.  (3  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  103 1.) 
A  resulting  trust  arises,  if  at  all,  the  instant  th&  legal  es- 
tate is  taken  and  the  legal  title  vests.  No  payment  made 
will  create  a  resulting  trust  unless  at  the  moment  the  title 
passes  the  trust  results  from  the  transaction  itself.  The 
payment  of  the  consideration  merely  raises  a  prima  facie 
presumption  in  favor  of  the  resulting  trust.  (Lord  v.  Reed, 
254  111.  350,  and  cases  cited.)  In  this  State  the  law  has 
long  been  settled  that  where  the  property  has  been  pur- 
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chased  and  paid  for  and  the  title  taken  in  the  name  of  an- 
other person,  as  between  parties  who  are  strangers  to  each 
other  the  law  will  presume  from  those  facts  that  the  gran- 
tee holds  the  title  to  the  property  in  trust  for  the  person 
furnishing  the  purchase  price.  If,  however,  title  is  taken 
in  the  name  of  a  wife  or  child  of  one  furnishing  the  pur- 
chase money  such  presumption  does  not  arise  but  it  will  be 
presumed  that  the  conveyance  was  made  as  a  gift  or  ad- 
vancement. This  presumption  is  not  conclusive  but  may  be 
rebutted  by  circumstances  which  may  be  established  by  pa- 
rol proof.  (Bachseits  v.  Leichtweis,  256  111.  357,  and  cases 
cited.)  Whether  a  purchase  in  the  name  of  the  wife  is  an 
advancement  or  not  is  a  question  of  pure  intention,  though 
presumed,  in  the  first  instance,  to  be  a  provision  and  settle- 
ment. {Maxwell  v.  Maxzvell,  109  111.  588.)  Declarations 
of  the  real  purchaser,  either  before  or  at  the  time  of  the 
purchase,  may  be  received  to  show  whether  he  intended  it 
as  an  advancement  or  a  trust.  As  evidence  of  what  the 
intention  was  at  the  time,  such  declarations  are  held  to  be 
parts  of  the  transaction  or  words  accompanying  an  act. 
The  real  purchaser,  if  otherwise  competent,  may  State  as  a 
witness  what  his  objects,  intentions  and  purposes  were  in 
making  the  purchase  and  in  taking  the  title  in  the  name  of 
another  person.  Declarations  made  by  the  actual  purchaser 
after  the  purchase  are  incompetent  to  control  the  effect  of 
prior  transactions,  but  such  declarations  may  be  used  by  the 
grantee  against  a  purchaser  to  show  that  it  was  a  settle- 
ment and  not  a  trust.  The  after-declarations  of  the  nomi- 
nal grantee  can  only  be  used  against  him  and  not  in  his 
favor.  ( 1  Perry  on  Trusts, — 6th  ed. — sec.  147.)  The  state- 
ments, therefore,  of  the  wife,  Mary  J.  Dodge,  to  Thomas 
and  Knight  as  to  owning  the  hotel  property  and  her  hus- 
band's acting  as  agent  would  not  be  admissible  except  for 
the  fact  that  they  were  made  in  the  presence  of  appellee 
himself  and  assented  to  by  him  at  that  time. 
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When  the  husband  or  father  has  placed  all  of  his  prop- 
erty in  the  name  of  his  wife  and  his  income  and  earnings 
are  large  and  the  investments  of  unusual  character,  and 
where  the  indulging  in  the  presumption  that  the  placing  of 
the  title  to  the  property  in  the  wife  or  child  as  a  gift  would 
have  the  effect  of  stripping  the  husband  or  father  of  all 
his  property  and  leaving  him  penniless  at  an  advanced  age, 
then  such  facts  would  strongly  tend  to  rebut  such  presump- 
tion. (Skahen  v.  Irving,  206  111.  597.)  That  one  fact 
alone,  however,  is  not  conclusive  as  to  whether  it  is  an 
advancement  or  resulting  trust.  It  is  only  a  fact  which 
may  tend  more  or  less  strongly  towards  establishing  a  re- 
sulting trust  in  the  father,  depending  upon  the  facts  and 
circumstances  shown  on  the  trial.  It  has  been  stated  that 
the  principle  of  law  that  the  purchase  by  the  husband  or 
father  in  the  name  of  wife  or  children  is  presumed  prima 
facie  to  be  an  advancement  will  not  be  frittered  away  by 
mere  refinement.  The  burden  of  proof  on  the  whole  case 
is  on  the  one  who  seeks  to  establish  a  resulting  trust,  to 
show  by  clear  evidence  the  necessary  facts.  (1  Perry  on 
Trusts, — 6th  ed. — sees.  139,  146.)  It  has  also  been  fre- 
quently stated  that  the  possession  and  improvement  of  the 
property  in  question,  as  well  as  the  payment  of  taxes,  by 
the  husband  or  father  is  not  conclusive  as  to  his  being  the 
beneficial  owner;  that  there  is  nothing  in  those  facts  incon- 
sistent with  the  theory  that  the  land  was  conveyed  as  an 
advancement  to  the  wife.  The  possession  and  improve- 
ment by  the  complainant,  as  well  as  the  payment  of  taxes, 
may  with  'the  same  propriety  be  presumed  to  have  been 
under  his  life  estate  in  the  land  as  under  a  claim  of  title 
in  fee."  (Fry  v.  Morrison,  159  111.  244.)  While  it  is  true 
that  these  facts,  taken  in  connection  with  the  admission  of 
the  wife  that  she  held  the  property  in  trust  for  the  benefit 
of  the  husband,  may  be  sufficient  to  rebut  the  presumption 
of  advancement,  (Dorman  v.  Dorman,  187  111.  154,)  the 
wife's  statements  here  on  that  question,  as  shown  by  the 
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testimony  of  the  various  witnesses,  are  not  at  all  consistent. 
Furthermore,  she  not  only  had  the  title  but  the  absolute 
control  and  direction  of  the  hotel  property  from  the  time 
it  was  purchased  until  her  death,  leasing  it  and  paying  the 
taxes  thereon.  The  testimony  that  she  claimed  to  own  the 
property  is  far  more  clear  and  satisfactory  on  that  point 
than  testimony  (such  as  that  of  the  daughters)  that  she 
said  during  her  last  sickness  that  appellee  owned  the  prop- 
erty. The  declarations  of  the  nominal  grantee  must  be 
direct  and  certain,  and  to  be  controlling  should  be  corrobo- 
rated by  other  facts  and  circumstances,  for  courts  will  not 
act  upon  mere  declarations  if  they  are  conflicting,  vague 
or  inconsistent  with  themselves,  (i  Perry  on  Trusts, — 
6th  ed. — sec.  147.)  It  is  settled  by  complete  unanimity  of 
decisions  that  parol  evidence  to  establish  a  resulting  trust 
must  be  clear,  strong,  unequivocal  and  unmistakable,  and 
must  establish  the  fact  of  the  payment  of  the  purchase 
money  by  the  alleged  beneficiary  beyond  doubt.  (3  Pome- 
roy's  Eq.  Jur. — 3d  ed. — sec.  1040;  VanBuskirk  v.  Van- 
Buskirk,  148  111.  9;  Jacksonville  Nat.  Bank  v.  Beesley,  159 
id.  120;  Wells  v.  Messenger,  249  id.  72.)  Where  the  evi- 
dence is  doubtful  and  not  entirely  clear  and  satisfactory,  or 
is  capable  of  reasonable  explanation  upon  any  theory  other 
than  that  of  the  existence  of  an  implied  or  resulting  trust, 
such  trust  will  not  be  held  sufficiently  established  to  enti- 
tle the  beneficiary  to  a  decree  declaring  and  enforcing  it. 
(Stephens  v.  St.  Louis  Union  Trust  Co.  260  111.  364,  and 
cases  cited.)  The  evidence  to  rebut  the  presumption  of  a 
resulting  trust  is  not  required  to  be  as  strong  as  that  re- 
quired to  show  the  payment  of  the  purchase  money.  (15 
Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  1176,  and  cases  cited; 
Lewin  on  Trusts,  (9th  ed.)  sec.  178;  Lord  v.  Reed,  supra.) 
From  the  statement  of  facts  already  set  out,  manifestly 
the  evidence  is  not  of  such  clear,  strong,  satisfactory  char- 
acter as  to  uphold  a  decree  finding  that  the  hotel  property 
was  taken  in  the  name  of  the  grantee  with  the  intention  of 
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the  beneficial  interest  being  held  for  appellee.  This  conclu- 
sion is  greatly  strengthened  by  the  proof  introduced  in  be- 
half of  appellee  that  the  title  to  the  Assumption  property 
and  the  Sandoval  hotel  property  was  placed  in  the  name  of 
appellee's  wife  in  order  to  prevent  a  son  by  a  former  mar- 
riage from  acquiring  any  interest  therein.  There  is  no  evi- 
dence in  the  record  that  anything  was  said  at  the  time  the 
lots  in  Assumption  were  deeded  to  appellee's  wife,  or  at 
the  time  the  hotel  property  was  taken  in  her  name  in  San- 
doval, to  the  effect  that  she  agreed  to  hold  the  property  in 
trust  for  her  husband.  Does  not  this  evidence  prove  con- 
clusively that  the  property  was  conveyed  to  her  for  her 
benefit?  The  question,  under  such  circumstances,  as  to 
whether  it  is  a  gift  or  advancement  or  held  in  trust  is 
purely  one  of  intention.  If  it  was  the  intention  at  that 
time  to  confer  a  beneficial  interest  upon  the  grantee,  the 
person  who  paid  the  purchase  money  cannot  put  a  different 
construction  upon  the  transaction  at  a  subsequent  time  and 
claim  a  resulting  trust,  (i  Perry  on  Trusts, — 6th  ed. — 
sec.  140.)  The  intention  that  the  grantee  is  to  take  a  bene- 
ficial interest  may  be  proved  not  only  by  express  declara- 
tions but  by  the  circumstances  surrounding  the  transaction. 
(Lord  v.  Reed,  supra.)  No  general  rule  can  be  stated  that 
will  determine  when  a  conveyance  will  carry  with  it  a  bene- 
ficial interest  and.when  it  will  be  construed  to  create  a  trust, 
but  the  intention  must  be  gathered  from  the  facts  and  cir- 
cumstances as  shown  by  the  record  in  each  case.  In  Stand- 
ing v.  Bowring,  31  L.  R.  Ch.  Div.  282,  a  widow  in  the 
year  1880  caused  £6000  consols  to  be  transferred  in  the 
joint  name  of  herself  and  her  god-son.  She  did  so  with 
the  express  intention  that  the  god-son,  in  the  event  of  his 
surviving  her,  should  have  the  consols  but  -that  she  should 
have  the  sole  benefit  of  the  dividends  during  her  life.  The 
court  held  that  she  could  not  claim  a  re-transfer  on  equi- 
table grounds,  the  evidence  clearly  showing  that  she  did 
not,  when  she  made  the  transfer,  intend  to  make  the  god- 
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son  a  trustee  for  her  except  as  to  the  dividends.  (Under- 
hill  on  Trusts, — ist  Am.  ed. — 164,  note  5.)  Manifestly,  it 
was  the  intention  of  appellee  in  this  case,  judged  by  the 
testimony  introduced  by  him  on  this  point,  that  the  wife 
should  take  the  beneficial  interest  for  herself  and  her  chil- 
dren. If  this  be  not  true,  then  if  he  had  died  before  his 
wife,  his  son  by  the  former  marriage  could  claim  that  the 
beneficial  title  was  in  appellee  and  demand  a  partition  of  the 
same  and  insist  that  his  interests  as  an  heir  of  his  father 
be  set  off  to  him,  thus  defeating  the  very  purpose  and  in- 
tention of  placing  the  property  in  the  wife's  name. 

This  record  shows,  without  contradiction,  that  the  hotel 
property  was  placed  in  the  wife's  name  in  order  to  give  her 
a  beneficial  interest  so  that  she  could  protect  herself  and 
her  children  against  any  claim  of  the  son  by  a  former  mar- 
riage. She  managed  and  controlled  this  property  in  every 
way  as  if  it  were  her  own,  until  her  death.  Her  statement 
to  her  daughters  during  her  last  sickness  that  if  the  chil- 
dren made  the  appellee  any  trouble  about  the  property  she 
would  rise  from  the  grave  to  haunt  them  is  fully  as  con- 
sistent with  her  desire  that  he  should  have  the  use  of  it 
during  his  life  as  it  is  with  the  claim  that  she  believed  the 
beneficial  title  to  all  the  property  was  in  her  husband.  She 
was  at  that  time  dividing  some  of  her  personal  property 
among  her  children.  Why,  it  might  be  asked,  if  she  wanted 
the  husband  to  have  the  full  title  to  this  property,  did  she 
not  at  the  same  time  make  a  deed  conveying  it  to  him? 
The  children's  actions  after  the  death  of  the  mother,  espe- 
cially the  two  who  sold  their  interest  in  the  hotel  property, 
is  fully  as  consistent  with  the  theory  that  they  understood 
that  the  mother  not  only  had  the  legal  but  the  beneficial 
title  to  the  property  and  that  the  father  only  had  his  dower 
and  homestead  interests,  as  it  is  that  appellee  was  entitled 
to  and  claimed  the  beneficial  title  to  said  property. 

The  evidence  is  conflicting  as  to  whether  the  appellants, 
Thomas  and  Ruddick,  were  innocent  purchasers  as  to  the 
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interests  in  the  hotel  property.  In  view,  however,  of  the 
conclusions  we  have  reached  that  the  decree  incorrectly  held 
that  the  wife,  Mary  J.  Dodge,  held  the  hotel  property  in 
trust  for  the  appellee,  we  do  not  find  it  necessary  to  discuss 
the  question  of  notice  or  estoppel,  as  argued  in  the  briefs. 
As  to  the  hotel  property  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  bill  as  to  that  property  for  want 
of  equity. 

Reversed  in  part  and  remanded,  with  directions. 

Mr.  Justice  Farmer,  dissenting. 


The  People  ex  rel.  Michael  Mclnerney,  Petitioner,  vs. 
Robert  M.  Sweitzer  et  ai  Respondents. 

Opinion  Hied  December  id,  101 4. 

1.  Elections — purpose  of  section  58  of  the  Primary  law.  The 
purpose  of  section  58  of  the  Primary  Election  law  is,  that  when 
two  members  of  the  board  of  assessors  of  Cook  county  are  to  be 
elected  to  fill  vacancies,  one  of  which  is  caused  by  the  expiration 
of  the  term  of  office  of  the  member  residing  outside  of  the  city  of 
Chicago,  the  candidate  for  the  office  held  by  such  member,  who  re- 
ceives the  highest  number  of  votes,  must  be  nominated  and  have 
his  name  placed  on  the  official  ballot,  even  though  there  may  be 
candidates  for  the  office  held  by  the  retiring  member  from  the  city 
who  have  more  votes  than  he  has. 

2.  Same — petition  for  nomination  fixes  status  of  petitioner  as  a 
candidate.  One  who  files  a  petition  as  a  candidate  for  nomination 
for  the  office  of  member  of  the  board  of  assessors  of  Cook  county 
at  an  election  at  which  two  members  are  to  be  chosen,  one  of 
whom  must  not  be  a  resident  of  the  city  of  Chicago,  which  petition 
states  the  residence  of  the  petitioner  to  be  in  the  city  of  Chicago, 
cannot,  by  thereafter  moving  to  a  point  in  Cook  county  outside  of 
the  city  of  Chicago,  render  himself  eligible  for  nomination  for  the 
office  of  member  of  said  board  from  the  county  outside  of  the  city 
without  filing  a  new  petition,  as  the  petition  filed  by  him  fixes  his 
status  as  a  candidate  for  the  office  of  the  retiring  city  member. 
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3.  Same — the  Primary  Election  law  does  not  fix  any  qualifica- 
tions for  office.  The  Primary  Election  law  fixes  no  qualifications 
for  office  but  only  provides  a  method  for  nominating  candidates  to 
be  voted  for  which  applies  equally  to  all  persons,  and  no  constitu- 
tional limitation  is  violated  by  providing  such  method. 

4.  Constitutional  law — board  of  assessors  provision  of  sec- 
tion §8  of  Primary  law  is  not  invalid.  The  provision  of  section  58 
of  the  Primary  Election  law  relating  to  the  nomination  of  candi- 
dates for  member  of  the  board  of  assessors  of  Cook  county  when 
one  member  is  to  be  elected  from  the  county  outside  of  the  city 
of  Chicago  does  not  delegate  any  judicial  power  to  the  canvassing 
board,  nor  does  it  operate  as  an  amendment  of  the  Revenue  law 
by  requiring  a  residence  qualification  for  members  of  the  board  of 
assessors  not  required  by  such  law. 

Original  petition  for  mandamus. 

William  F.  Struckmann,  (Felsenthal,  Beckwith 
&  Wilson,  of  counsel,)  for  petitioner. 

Sabath,  Stafford  &  Sabath,  for  respondent  C.  R. 
Walleck. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  the  first  day  of  the  October  term,  19 14,  Michael 
Mclnerney  presented  a  petition  for  a  writ  of  mandamus, 
with  a  motion  for  leave  to  file  the  same.  The  motion  was 
allowed  and  the  petition  was  filed.  The  respondents  hav- 
ing demurred  to  the  petition  and  the  cause  having  been 
submitted  on  such  demurrer  it  was  sustained  and  the  peti- 
tion dismissed,  with  the  statement  that  an  opinion  would 
be  filed  at  a  later  time. 

It  appeared  from  the  petition  that  at  the  general  elec- 
tion to  be  held  on  November  3,  191 4,  two  members  of  the 
board  of  assessors  of  Cook  county  were  to  be  elected  for 
the  full  term  of  six  years.  The  primary  election  for  the 
nomination  of  candidates  was  held  on  September  9,  1914, 
and  there  were  ten  candidates,  including  the  petitioner,  on 
the  official  primary  ballot  of  the  democratic  party  for  the 
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nomination  as  members  of  the  board  of  assessors.  Five 
of  these  candidates  were  on  the  date  of  the  primary  elec- 
tion, and  until  the  filing  of  the  petition,  residents  of  the 
city  of  Chicago,  four  of  them  were  on  that  date,  and  sub- 
sequently, residents  of  Cook  county  outside  of  the  city  of 
Chicago,  while  the  petitioner,  who  had  been  prior  to  and 
on  that  date  a  resident  of  the  city  of  Chicago,  living  at 
No.  4541  Lowe  avenue,  in  that  city,  and  registered  as  a 
voter  from  that  number,  after  having  voted  in  the  morn- 
ing at  the  primary  election  as  a  registered  voter  of  the 
city  removed  in  the  afternoon"  of  that  day  to  the  village 
of  Forest  Park,  took  up  his  residence  at  No.  7401  West 
Twelfth  street,  in  that  village,  and  ever  since,  down  to  the 
filing  of  the  petition,  had  been  a  resident  of  the  village  of 
Forest  Park. 

In  the  primary  election  Dennis  J.  Eagan,  who  resided 
in  the  city  of  Chicago,  received  the  highest  vote  of  any  of 
the  candidates,  either  within  or  without  the  city;  the  pe- 
titioner received  the  next  highest  number,  and  C.  R.  Wal- 
leck  received  the  highest  number  of  votes  cast  for  any 
candidate  outside  the  city  of  Chicago  but  several  thousand 
less  than  the  number  cast  for  the  petitioner.  The  county 
clerk  of  Cook  county  and  two  justices  of  the  peace,  con- 
stituting the  canvassing  board,  canvassed  the  vote,  and  hav- 
ing ascertained  and  proclaimed  the  number  of  votes  cast 
for  each  candidate,  made  a  certificate  that  Dennis  J.  Eagan, 
residing  in  the  city  of  Chicago,  and  C.  R.  Walleck,  resid- 
ing in  the  county  of  Cook  outside  the  city  of  Chicago,  had 
been  nominated  as  the  candidates  of  the  democratic  party 
for  the  office  of  member  of  the  board  of  assessors. 

Section  58  of  the  Primary  Election  law  provides  that 
"in  the  case  of  candidates  for  nomination  for  members  of 
the  board  of  assessors,  where  five  are  to  be  elected,  four 
of  whom  are  to  be  elected  from  any  one  city  and  the  city 
has  the  requisite  number,  then  the  candidate  for  nomina- 
tion living  outside  of  such  city  having  the  highest  number 
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of  votes  of  his  party  shall  be  nominated,  and  his  name 
shall  be  placed  on  the  official  ballot  at  the  following  elec- 
tion." It  was  by  reason  of  these  provisions  of  the  stat- 
ute that  the  canvassing,  board  made  their  certificate  of  the 
nomination  of  Walleck,  since  the  three  members  whose 
terms  were  not  about  to  expire  and  whose  successors  were 
not  to  be  elected  were  all  residents  of  the  city  of  Chicago. 
The  prayer  of  the  petition  was  for  a  writ  of  mandamus 
requiring  the  canvassing  board  to  certify  the  nomination  of 
Dennis  J.  Eagan  and  the  petitioner  as  candidates  of  the 
democratic  party  for  the  office  of  member  of  the  board  of 
assessors  of  Cook  county. 

It  is  insisted  that  the  provisions  of  section  58  of  the 
Primary  law  which  have  been  quoted  are  so  vague  and  un- 
certain that  they  cannot  be  enforced.  It  must  be  admitted 
that  the  language  quoted  is  not  accurately  used.  The  board 
of  assessors  of  Cook  county  is  the  only  board  of  assessors 
in  the  State  and  is  the  board  referred  to  in  section  58.  It 
consists  of  five  members,  but  no  more  than  two  of  them 
are  required  to  be  elected  at  any  election.  The  law  does 
not  require  that  four  of  them  shall  be  elected  from  any  one 
city,  but  does  require  that  not  more  than  four  of  them  shall 
be  elected  from  any  one  city.  It  appears  from  the  petition 
that  on  September  9,  1914,  four  of  the  members  resided  in 
the  city  of  Chicago  and  one  in  the  city  of  Blue  Island,  and 
that  the  terms  of  the  member  residing  in  the  city  of  Blue 
Island  and  of  one  of  the  members  residing  in  the  city  of 
Chicago  were  about  to  expire  and  their  successors  were  to 
be  chosen.  Only  one  member  of  the  board,  therefore,  could 
be  elected  who  was  a  resident  of  the  city  of  Chicago  and  the 
other  must  reside  outside  that  city.  The  paragraph  in  ques- 
tion was  evidently  adopted  to  meet  this  situation  and  to 
provide  for  the  nomination  of  a  candidate  from  the  county 
outside  the  city.  While  the  language  used  does  not  cor- 
rectly describe  the  situation  its  purpose  cannot  be  misunder- 
stood, and  that  purpose  was  to  secure  the  nomination  of 


Digiti 


zed  by  G00gk 


Bee.  '14.]  The  People  v.  Sweitzer.  93 

one  candidate  outside  the  city.  The  petitioner  filed  his  pe- 
tition for  nomination  as  a  resident  of  the  city  of  Chicago 
for  the  one  office  of  member  of  the  board  of  assessors  to 
which  a  resident  of  Chicago  could  be  elected.  Two  offi- 
cers were  to  be  chosen  but'  only  one  could  be  a  resident  of 
the  city  of  Chicago.  His  petition,  as  required  by  law,  no 
doubt  stated  his  residence  to  be  4541  Lowe  avenue,  in  the 
city  of  Chicago.  This  fixed  his  status  as  a  candidate  for 
the  nomination.  He  could  not,  without  filing  another  peti- 
tion, be  a  candidate  for  the  other  office.  He  might,  per- 
haps, make  himself  ineligible  for  nomination  to.  the  office 
he  had  sought  by  moving  out  of  the  city,  but  he  could  not 
make  himself  eligible  for  nomination  to  the  other  office 
without  a  new  petition.  He  was  a  Chicago  candidate  as 
much  as  if  the  candidates  had  been  collected  in  separate 
groups  of  city  candidates  and  country  candidates,  and  the 
canvassing  board  properly  refused  to  count  votes  cast  for 
him  as  a  city  candidate  as  cast  for  him  as  a  country  can- 
didate. He  was  eligible  for  nomination  from  Forest  Park 
when  the  polls  of  the  primary  election  closed,  but  he  had 
received  no  votes  for  such  nomination. 

It  is  contended  that  the  provisions  of  the  Primary  law 
violate  the  constitutional  guaranty  that  all  elections  shall 
be  free  and  equal,  in  that  the  law  requires  two  conflicting 
residence  qualifications  for  members  of  the  board  of  as- 
sessors,— one  when  the  nomination  is  to  be  made  by  a  po- 
litical party  and  the  other  when  the  nomination  is  to  be 
made  by  petition.  The  Primary  law  fixes  no  qualifications 
for  office  but  only  provides  the  method  for  nominating  can- 
didates to  be  voted  for,  and  it  applies  equally  to  all  per- 
sons. Nominations,  if  made  at  all,  must  necessarily  be 
made  before  the  election,  and  no  constitutional  limitation 
is  violated  by  providing  a  method  of  making  party  nomi- 
nations applying  equally  to  all  persons  seeking  such  nomi- 
nations. Every  person  is  still  free  to  be  a  candidate  by 
complying  with  the  law  in  regard  to  filing  petitions,  or  he 
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may  be  nominated,  even  though  his  name  is  not  printed  on 
the  ballot,  by  voters  writing  in  his  name. 

It  is  also  claimed  that  the  provision  in  question  violates 
article  3  of  the  constitution  by  authorizing  the  canvassing 
board  to  exercise  judicial  power  in  determining  the  quali- 
fications of  candidates  for  office.  There  is  no  such  dele- 
gation of  judicial  power.  The  canvassing  board  merely 
determine  from  the  votes  cast  whether  the  candidate  has 
received  the  greater  number  of  votes  cast  for  the  nomina- 
tion for  which  he  is  a  candidate,  as  shown  by  his  petition. 

It  is  argued  that  these  provisions  also  violate  section  13 
of  article  4  of  the  constitution,  because,  although  entitled 
"An  act  to  provide  for  the  holding  of  primary  elections  by 
political  parties,"  the  act  amends  the  Revenue  act  by  re- 
quiring a  residence  qualification  for  members  of  the  board 
of  assessors  not  required  by  the  latter  act.  It  has  been 
said  the  Primary  law  fixes  no  qualifications  for  office.  It 
purports  only  to  provide  for  the  nomination  of  candidates 
for  office  by  political  parties,  whatever  their  qualifications 
may  be.  They  must  be  nominated  within  such  territory  as 
the  law  directs,  and  the  law  contains  no  other  requirements 
as  to  residence.  ^.^  disntisse± 


Alle  A.  Teninga,  Receiver,  Appellee,  vs.  Jacob  Glos, 

Appellant. 

Opinion  filed  December  16,  1014. 

1.  Evidence — partnership  signature  not  presumed  to  have  been 
written  after  partnership  ceased.  Where  the  signature  to  a  copy 
of  the  certificate  appended  to  an  abstract  of  title  is  proved  to  be  in 
the  handwriting  of  one  member  of  the  firm  it  need  not  be  proved 
that  the  signature  was  attached  before  the  partnership  terminated, 
as  it  will  not  be  presumed  that  a  partner  signed  the  firm  name 
when  there  was  no  firm.     (Loehde  v.  Glos,  265  111.  401,  followed.) 

2.  Registration  0?  title — consent  of  person  other  than  hus- 
band or  wife  need  not  be  acknowledged.     Section  13  of  the  act 
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relating  to  registration  of  titles,  which  gives  a  form  of  consent  to 
the  decree  by  the  husband  or  wife  of  the  applicant,  together  with 
a  form  of  acknowledgment,  does  not  require  that  the  consent  of 
persons  other  than  such  husband  or  wife  be  acknowledged. 

3.  Same — an  applicant  must  establish  title  good  as  against  the 
world.  The  act  authorizing  registration  of  title  is  not  intended  as 
a  substitute  for  a  bill  in  equity  to  remove  a  cloud  from  title,  and 
before  an  applicant  is  entitled  to  initial  registration  he  must  estab- 
lish a  title  good  as  against  the  world. 

4.  Same — when  a  receiver  has  such  title  as  entitles  him  to  ap- 
ply for  registration.  Where  a  receiver  is  appointed  by  the  circuit 
court  under  a  bill  for  the  dissolution  of  a  corporation  and  the 
closing  up  of  its  business  and  is  expressly  authorized  to  cause  to 
be  removed  clouds  upon  the  title  to  property  of  the  corporation, 
which  is  ordered  to  convey  to  him  all  of  its  property,  and  the  title 
in  fee  to  a  lot  owned  by  the  corporation  is  conveyed  to  him  by  a 
special  commissioner  appointed  by  the  court  to  make  the  convey- 
ance, the  receiver  has  such  a  fee  simple  title  as  entitles  him  to 
apply  for  initial  registration  thereof. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

Newman,  Poppenhusen  &  Stern,  (Charles  T.  Far- 
son,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Cartvvright  delivered  the  opinion 
of  the  court : 

The  appellee,  Alle  A.  Teninga,  receiver  of  the  Roseland 
Savings,  Loan  and  Building  Company,  filed  in  the  circuit 
court  of  Cook  county  his  application  to  have  his  title  in 
fee  simple  to  lot  45  in  the  subdivision  of  block  5  in  First 
addition  to  Kensington  registered  under  the  act  concern- 
ing land  titles.  The  appellant,  Jacob  Glos,  was  one  of  the 
defendants,  and  answered,  claiming  an  interest  in  the  lot. 
The  application  was  referred  to  an  examiner  of  titles,  who 
took  the  evidence  and  reported  that  the  appellee  was  the 
owner  in  fee  simple  of  the  lot,  and  that  the  appellant,  Jacob 
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Glos,  was  the  holder  of  tax  deeds  which  were  not  shown 
to  be  valid.  He  recommended  that  the  title  should  be 
registered  upon  condition  that  the  appellant  should  be  re- 
imbursed for  his  expenditures.  The  cause  was  heard  on 
exceptions  to  the  report,  which  were  overruled  and  a  decree 
was  entered,  from  which  this  appeal  was  taken. 

The  appellee,  to  establish  his  title,  offered  in  evidence  a 
copy  of  an  abstract  dated  October  17,  1899,  made  by  Had- 
dock, Vallette  &  Rickcords,  who  were  at  the  time  engaged 
in  making  abstracts  of  title,  and  two  original  abstracts  made 
by  the  recorder  of  deeds  of  Cook  county.  The  copy  was 
objected  to  on  the  ground  that  it  did  not  appear  by  any 
competent  evidence  that  the  certificate  bore  the  signature  of 
Haddock,  Vallette  &  Rickcords  or  any  person  or  persons 
engaged  in  making  abstracts  of  title.  It  was  proved  that 
the  certificate  that  the  paper  was  a  true  copy  was  signed 
Haddock,  Vallette  &  Rickcords,  in  the  handwriting  of  a 
member  of  the  firm.  The  certificate  was  not  dated,  and 
the  objection  is  that  there  must  be  evidence  of  the  time 
when  the  signature  was  made  and  it  must  affirmatively  ap- 
pear that  the  firm  name  was  written  during  the  time  that 
the  firm  existed.  This  is  the  same  objection  made  to  a  copy 
of  an  abstract  in  Loehde  v.  Glos,  265  111.  401,  and  we  there 
held  that  the  proof  was  sufficient  and  it  would  not  be  pre- 
sumed that  a  partner  would  sign  the  firm  name  when  there 
was  no  firm.  The  presumption,  while  not  conclusive  and 
subject  to  be  overcome  by  evidence,  made  a  prima  facie 
case  for  the  admission  in  evidence  of  the  copy.  In  addi- 
tion to  the  certificate  it  was  proved  that  the  copy  was  a 
true  copy  of  the  original  abstract  by  comparing  it  with  the 
letter-press  copy  remaining  in  the  office  of  the  firm  of  ab- 
stracters. 

Upon  the  application  there  appeared  a  consent  to  the 
registration  of  the  title  as  prayed  for,  signed  by  Francis 
Tomal  and  Rev.  T.  J.  Jagielski.  It  is  objected  that  their 
consent  was  insufficient  because  it  was  never  acknowledged. 
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Counsel  refers  to  section  13  of  the  act  governing  regis- 
tration of  titles,  where  a  form  is  given  for  a  consent  by 
the  husband  or  wife  of  an  applicant,  together  with  a  form 
of  acknowledgment.  That  section  has  no  reference  to  any 
other  person  than  the  husband  or  wife  of  an  applicant,  and 
a  consent  without  an  acknowledgment  is  good  under  the 
general  rule  that  persons  competent  to  contract  may  agree 
to  the  rendition  of  a  decree  in  respect  to  any  rights  which 
they  may  have  in  the  subject  of  litigation.  (Mooney  v. 
Valcntynovicz,  262  111.  355.)  The  evidence  also  shows  that 
neither  of  these  parties  had  any  interest  in  the  lot.  An  ap- 
plicant for  initial  registration  must  establish  title  in  him- 
self as  against  the  whole  world  before  he  can  ask  to  have 
his  title  registered.  The  act  authorizing  registration  is  not 
a  substitute  for  a  bill  in  equity  to  remove  a  cloud  from 
title  and  only  authorizes  initial  registration  of  a  title  good 
against  everyone.  (Glos  v.  Kingman  &  Co.  207  111.  26.) 
The  evidence  fulfilled  that  condition. 

It  is  next  objected  that  the  appellee,  as  receiver  of  the 
Roseland  Savings,  Loan  and  Building  Company,  did  not 
have  such  title  in  fee  simple  as  was  entitled  to  registration. 
He  was  appointed  receiver  of  that  corporation  by  the  cir- 
cuit court  of  Cook  county  under  a  bill  for  the  dissolution 
of  the  corporation  and  closing  up  its  business,  and  by  the 
terms  of  the  decree  he  was  not  a  mere  custodian.  He  was 
expressly  authorized  to  cause  to  be  removed  clouds*  upon 
the  title  to  the  property  of  the  corporation,  which  had  title 
in  fee  to  the  lot,  and  the  corporation  was  ordered  to  con- 
vey to  him  all  its  property.  A  special  commissioner  ap- 
pointed by  the  court  to  make  a  conveyance  conveyed  the 
title  to  the  lot  in  fee  simple  to  the  appellee  by  deed  dated 
April  1,  191 1,  and  the  appellee  was  thereby  invested  with 
the  legal  title  in  fee  simple. 

The  decree  is  affirmed.  Decfee  ^^ 
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The  People  ex  rel.  Edwin  G.  Stifle,  County  Collector, 
Appellee,  vs.  The  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  Appellant. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — a  county  board  may  levy  a  tax  for  State  aid  roads. 
A  county  board  may  levy  a  tax  for  State  aid  roads  under  its  gen- 
eral power  to  levy  taxes  for  county  purposes  and  is  not  limited  to 
the  methods  specified  in  section  22  of  the  Roads  and  Bridges  act 
of  191 3.  (People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111. 
497,  followed.) 

2.  Same — notice  and  ballot  for  hard  roads  election  must  agree 
but  need  not  follow  language  of  statute.  The  notice  and  ballot  for 
an  election  to  vote  upon  the  proposition  to  build  hard  roads  must 
agree  as  to  the  kind  of  road  to  be  built,  but  it  is  not  necessary 
that  they  follow  the  language  of  the  statute  and  contain  all  the 
words,  "gravel,  rock,  macadam  or  other  hard  roads." 

3.  Same — what  docs  not  affect  validity  of  tax  for  hard  roads. 
An  objection  that  the  tax  for  hard  roads  is  levied  at  the  rate  of 
one  per  cent  on  the  $100  instead  of  one  dollar  upon  the  $100  is 
without  force  and  does  not  affect  the  validity  of  the  tax. 

4.  Same — repeal  of  Hard  Roads  law  does  not  affect  power  to 
levy  hard  roads  tax.  The  repeal  of  the  Hard  Roads  law  by  the 
new  Roads  and  Bridges  law  in  force  July  1,  191 3,  does  not  affect 
the  power  to  levy  a  hard  roads  tax,  as  the  provisions  of  the  Hard 
Roads  law,  except  in  respect  to  certifying  the  tax,  are  re-enacted 
in  the  act  of  191 3  and  must  be  regarded  as  having  been  continu- 
ously in  force. 

5.  .Same — amount  voluntarily  paid  to  satisfy  tax  cannot  be  set 
off  against  taxes  subsequently  accruing.  The  amount  voluntarily 
paid  to  satisfy  a  road  district  tax  cannot  be  set  off  against  road 
and  bridge  taxes  subsequently  levied  under  the  new  Roads  and 
Bridges  law  of  191 3. 

6.  Statutes — rule  where  repealed  statute  is  substantially  re- 
enacted  in  repealing  act.  Where  the  act  repealing  a  statute  sub- 
stantially re-enacts  the  provisions  of  the  repealed  law,  only  such 
provisions  of  the  old  law  as  are  omitted  from  the  new  law  are  re- 
garded as  repealed  and  all  provisions  retained  are  regarded  as  hav- 
ing been  continuously  in  force. 

Appeal  from  the  County  Court  of  Crawford  county; 
the  Hon.  John  C.  Maxweix,  Judge,  presiding. 
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P.  J.  Kolb,  (L.  J.  Hackney,  and  Frank  L.  Little- 
ton, of  counsel,)  for  appellant. 

Joseph   B.   Crowley,  State's  Attorney,    (Parker  & 

Eagleton,  of  counsel,)  for  appellee. 

« 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  county  court  of  Crawford 
county  from  a  judgment  rendered  in  that  court  against  the 
property  of  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  for  certain  taxes  assessed  against  its 
property  for  the  year  1913.  Appellant  filed  numerous  ot>- 
jections  to  certain  taxes  for  which  judgment  was  sought, 
all  of  which  were  overruled  and  a  judgment  and  order  of 
sale  entered  against  its  property.  Appellant  deposited  the 
amount  of  taxes  claimed  to  be  due  and  perfected  an  appeal 
to  this  court. 

The  first  objection  relates  to  that  portion  of  the  county 
tax  levied  for  State  aid  roads.  One  of  the  objections  to 
this  tax  is  that  the  county  board  had  no  power  to  make  the 
levy,  and  that  the  only  methods  provided  by  the  statute  for 
raising  the  county's  share  of  the  cost  of  building  State  aid 
roads  was  to  use  funds  not  otherwise  appropriated  that 
were  on  hand  or  to  submit  a  proposition  to  issue  bonds  to  a 
vote  of  the  people  of  the  county.  This  question  has  had 
the  consideration  of  this  court  at  the  present  term  in  the 
case  of  People  v.  Kankakee  and  Seneca  Railroad  Co.  265 
111.  497,  and  the  conclusion  there  reached  is  that  the  build- 
ing of  State  aid  roads  was  a  county  purpose,  and  that  the 
power  existed  in  the  board  to  levy  a  tax  therefor,  within  the 
seventy-five  cent  limit,  without  a  vote  of  the  people  authoriz- 
ing the  same.  It  is  not  necessary  to  re-state  the  reasons 
upon  which  our  conclusion  on  this  question  is  based. 

Appellant  further  contends  that  even  if  the  power  to  levy 
taxes  to  pay  for  building  State  aid  roads  exists,  certain  pre- 
liminary steps  must  be  taken  before  such  levy  can  be  made. 
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The  record  in  this  case  shows  that  the  county  board  met  in 
special  session  on  August  16,  191 3,  and  selected  a  county 
superintendent  of  highways  and  appointed  a  committee  to 
designate  State  aid  roads  in  pursuance  of  section  10  of 
article  4  of  the  Road  and  Bridge  act  of  191 3,  and  that  the 
board  then  adjourned  to  re-convene  on  the  26th  day  of 
August;  that  on  the  26th  of  August  the  board  again  met 
and  adopted  a  resolution  designating  certain  roads  as  State 
aid  roads.  On  September  9  the  board  met  again  in  regu- 
lar session  and  passed  the  annual  appropriation,  including 
therein  $18,500  for  State  aid  roads.  The  board  then  ad- 
journed over  to  September  29.  On  the  29th  the  board  again 
convened  and  adopted  a  resolution  accepting  the  allotment 
given  by  the  State  highway  commission.  All  of  the  prelimi- 
nary steps  required  by  the  statute  were  taken  by  the  board 
of  supervisors,  and  there  is  no  force  in  this  objection. 

We  do  not  want  to  be  understood  as  holding  that  the 
power  to  levy,  within  the  seventy-five  cent  limit,  for  State 
aid  roads  is  dependent  upon  any  preliminary  steps.  We  see 
no  reason  why  a  levy  might  not  be  made  to  accumulate  a 
fund  to  be  afterwards  appropriated  in  paying  the  county's 
part  of  State  aid  roads,  but  in  the  case  at  bar  the  levy  was 
made  to  pay  the  county's  half  of  the  cost  of  building  cer- 
tain specified  roads  which  had  been  previously  accepted  by 
the  State  highway  commission. 

Appellant  next  objects  to  the  hard  road  tax  levied  in  the 
town  of  Hutsonville,  and  urges  four  reasons  for  reversing 
the  judgment  of  the  county  court  in  overruling  the  objec- 
tions to  this  tax.  The  first  reason  relates  to  the  petition 
that  was  filed  for  a  vote  upon  the  question  of  building  hard 
roads.  The  second  reason  questions  the  form  of  the  ballot 
used  at  the  election.  The  third  is  that  the  levy  was  made 
for  one  per  cent  on  the  $100  instead  of  one  dollar  on  the 
$100;  and  the  fourth  reason  is  that  by  the  revision  of  the 
Road  and  Bridge  law  of  191 3  the  Hard  Roads  law,  under 
which  this  tax  was  levied,  was  repealed. 
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As  we  understand  appellant's  objection  both  to  the  peti- 
tion, notice  and  ballot,  it  is  that  only  gravel  roads  were 
petitioned  for  and  voted  upon,  and  it  is  insisted  that  the 
petition,  notice  and  ballot  should  have  followed  the  statute 
and  have  contained  the  words  "gravel,  rock,  macadam  or 
other  hard  roads."  Under  the  holdings  of  this  court  the  pe- 
tition might  have  followed  the  statute  and  left  the  particu- 
lar character  of  hard  road  to  be  determined  afterwards,  but 
a  petition  for  a  particular  kind  of  authorized  hard  road  is 
not  invalid.  Where  the  petition  is  for  a  vote  upon  a  par- 
ticular kind  of  hard  road  the  vote  must  be  had  upon  that 
proposition  and  cannot  be  extended  to  other  kinds  of  road. 
The  notice  and  ballot  should  follow  and  agree  with  the  peti- 
tion. This  question  was  decided  by  this  court  in  People  v. 
Kankakee  and  Seneca  Railroad  Co.  248  111.  114,  and  this 
has  been  the  construction  adhered  to  in  the  later  case  of 
People  v.  Cincinnati,  Indianapolis  and  Western  Railway  Co. 
261  111.  582.  In  the  case  at  bar  the  petition,  notice  and  bal- 
lot all  call  for  a  gravel  road,  and  there  is  here  no  variance 
between  the  road  called  for  in  the  petition  and  voted  for  by 
the  People. 

The  third  reason  urged  against  the  validity  of  the  hard 
road  tax  is,  that  the  levy  was  one  per  cent  on  the  $100  in- 
stead of  one  dollar  upon  the  $100.  The  vote  was  for  levy- 
ing one  dollar  on  each  $100  assessed  valuation  and  the  levy 
was  one  per  cent,  which  is  an  expression  equivalent  to  the 
one  used  in  the  ballot.  This  objection  is  without  force  and 
does  not  affect  the  tax-payer  in  the  least.  Chicago  and  Al- 
ton Railroad  Co.  v.  People,  155  111.  276;  People  v.  Chicago 
and  Alton  Railroad  Co.  248  id.  87. 

The  fourth  and  last  reason  urged  against  the  validity  of 
the  hard  road  tax  is,  that  the  Hard  Roads  law,  under  which 
the  levy  was  made,  was  repealed  by  the  revision  of  the  Road 
and  Bridge  law  of  191 3.  It  is  true  that  the  law  of  191 3 
repeals  the  Hard  Roads  law  and  without  a  special  saving 
clause,  but  the  Hard  Roads  law  as  it  existed  prior  to  the 
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enactment  of  19 13  is  re-enacted  in  the  general  revision  of 
the  Road  and  Bridge  law  of  191 3.  The  so-called  Hard 
Roads  law  was  re-written  in  the  revision  of  191 3  and  a 
number  of  minor  changes  were  made,  but  those  changes  only 
affect  the  procedure  in  some  minor  respects.  Under  the  old 
law  the  commissioners  certified  the  amount  to  be  levied  to 
the  town  clerk  and  he  in  turn  certified  the  same  to  the 
county  clerk.  Under  the  revision  of  1913  the  commission- 
ers certify  the  levy  direct  to  the  county  clerk  and  it  does 
not  pass  through  the  hands  of  the  town  clerk.  Under  both 
laws  the  rate  to  be  levied  is  the  same,  the  object  is  the  same, 
and  it  is  in  each  instance  levied  by  the  same  officer  and  ex- 
tended and  collected  by  the  same  officer.  There  is  a  slight 
change  as  to  the  form  of  the  ballot.  Under  the  revision  of 
1913  the  ballot  is  made  to  conform  to  the  Australian  Ballot 
law.  Under  sections  2  and  4  of  chapter  131  all  rights  ac- 
cruing under  the  previous  statute  are  saved,  and  we  are  re- 
quired to  construe  the  new  enactment  as  a  continuation  of 
all  the  provisions  of  the  prior  act  and  not  as  a  new  enact- 
ment. In  Merlo  v.  Johnston  City  and  Big  Muddy  Coal  Co. 
258  111.  328,  we  held  that  where  the  law  on  a  particular 
subject  is  revised  and  re-written,  only  the  provisions  of  the 
old  law  which  are  omitted  from  the  revised  act  are  repealed 
and  all  provisions  of  the  old  law  retained  in  the  act  are 
regarded  as  having  been  continuously  in  force,  and  this  is 
the  general  rule  of  construction,  (i  Sutherland  on  Stat. 
Const. — 2d  ed. — sec.  273.)  The  revision  of  1913  of  the 
Road  and  Bridge  law  does  not  affect  the  hard  road  taxes  in 
question. 

Complaint  is  made  that  the  court  refused  to  allow  appel- 
lant to  offset  payments  of  district  labor  and  property  road 
taxes  paid  by  it  against  the  road  and  bridge  tax  extended 
against  it.  These  taxes  were  levied  under  the  old  law  and 
paid  after  the  law  was  repealed.  So  far  as  appears  from 
the  record  they  were  paid  without  any  protest,  and  we  are 
not  aware  of  any  rule  of  law  that  will  permit  appellant  to 
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recover  these  payments,  either  in  an  action  for  that  purpose 
or  as  a  set-off  against  other  taxes  that  have  subsequently 
accrued. 

Some  complaint  is  made  as  to  the  form  of  the  judgment. 
We  do  not  regard  the  objection  to  the  form  of  the  judg- 
ment as  of  any  force. 

The  judgment  of  the  county  court  of  Crawford  county 
is  affirmed.  Judgment  affirmed. 


The  People  of  the  State  of  Iujnois,  Defendant  in  Er- 
ror, vs.  Antonia  Niehoff,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014. 

1.  Criminal  law — when  written  evidence  must  be  presumed  to 
tend  to  sustain  verdict.  Where  the  record  shows  the  introduction 
or  evidence  in  writing,  such  as  a  page  from  a  hotel  register,  but 
the  writing  itself  does  not  appear  in  the  bill  of  exceptions,  it  must 
be  presumed,  on  a  review  of  the  judgment  of  conviction,  that  the 
written  evidence  tended  to  sustain  the  verdict. 

2.  Same — character  of  house  of  assignation  may  be  proved  by 
circumstantial  evidence.  If  the  circumstances  shown  are  such  that 
the  jury  may  fairly  infer  from  them  the  character  of  a  place  as  a 
house  of  assignation,  a  verdict  thereon  cannot  be  said  to  be  with- 
out basis  in  the  evidence. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Charles  M.  Walker,  Judge,  presiding. 

Short,  Davis  &  Rust,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  Arthur  R.  Roy,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

An  indictment  of  ten  counts  was  returned  charging  that 
Antonia  Niehoff,  being  the  keeper  of  certain  premises  in 
Chicago  which  were  variously  described  in  the  different 
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counts  as  a  house  of  prostitution,  house  of  assignation  and 
building  wherein  prostitution,  fornication  and  concubinage 
were  allowed  and  practiced,  permitted  an  unmarried  female 
under  eighteen  years  of  age  to  live,  board  and  stop  therein. 
The  indictment  was  based  upon  paragraph  $jd  of  the  Crim- 
inal Code,  which  prescribes  a  penalty  for  such  offense  of 
imprisonment  in  the  penitentiary  for  not  less  than  one  nor 
more  than  five  years.  A  trial  resulted  in  a  verdict  finding 
the  defendant  guilty  in  manner  and  form  as  charged  in  the 
indictment  tmd  she  was  sentenced  to  an  indeterminate  term 
of  imprisonment. 

It  is  argued  that  there  was  no  evidence  that  the  defend- 
ant's place  was  a  house  of  prostitution  or  assignation.  The 
place  was  called  the  Taylor  Hotel,  and  was  situated  at  No. 
163  West  Division  street,  in  the  city  of  Chicago.  It  was 
a  two-story  house  of  fourteen  rooms,  seven  on  each  floor. 
The  defendant  had  conducted  the  hotel  for  eight  or  nine 
years,  having  regular  roomers,  children  and  men.  The  evi- 
dence shows  that  between  eleven  and  twelve  o'clock  at  night 
Ella  Dumke,  a  girl  sixteen  years  old,  and  Frank  O'Malley, 
went  to  the  hotel  and  registered  as  man  and  wife.  They 
were  accompanied  by  another  young  man  and  girl,  who  also 
registered  as  man  and  wife.  None  of  them  had  any  bag- 
gage. A  son  of  the  defendant  who  acted  as  clerk  assigned 
them  rooms,  which  they  paid  for.  The  defendant  saw  them 
and  knew  that  rooms  were  assigned  to  them.  The  two 
couples  occupied  their  respective  rooms  during  the  night. 
O'Malley  and  Ella  Dumke  occupied  their  room  together  un- 
til three  o'clock  in  the  morning,  when  he  left,  as  he  said, 
to  go  to  work.  Ella  Dumke  remained  in  the  room  until 
eight  o'clock,  when  she  went  to  the  room  of  the  other  girl. 
The  young  man  who  had  been  with  the  other  girl  was  also 
gone  and  another  man  was  there  occupying  the  room  with 
her.  The  two  girls  left  the  hotel  together  and  later  in  the 
day  returned  with  two  other  young  men.  The  evidence  for 
the  prosecution  is  that  one  of  the  young  men  asked  for  a 
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double  room  for  the  four,  but  the  defendant  said  that  she 
had  no  double  room.  The  defendant  denies  seeing  the  girls 
when  they  came  back  the  second  time.  None  of  the  party 
registered,  but  they  got  two  rooms,  and  Ella  Dumke  and 
one  of  the  young  men  occupied  one  room  from  about  two 
o'clock  in  the  afternoon  until  six,  and  the  other  couple  oc- 
cupied the  other  room  about  three  hours. 

A  page  of  the  hotel  register  was  received  in  evidence 
but  it  does  not  appear  in  the  bill  of  exceptions.  In  the 
course  of  the  cross-examination  of  the  defendant's  son  in 
regard  to  it,  counsel  stated  that  it  showed  nine  couples  reg- 
istered on  that  day  and  three  rooms  were  occupied  twice. 
No  contradiction  of  this  statement  appears.  Where  the 
record^  shows  the  introduction  of-  evidence  in  writing  but 
the  writing  itself  does  not  appear  in  the  bill  of  exceptions, 
we  must  presume  that  the  written  evidence  tended  to  sus- 
tain the  verdict.  (Hayes  v.  Lawver,  83  111.  182;  Lee  v. 
Town  of  Mound  Station,  118  id.  304;  Garrity  v.  Ham- 
burger  Co.  136  id.  499;  Marchal  v.  Davis,  206  id.  231.) 
The  character  of  an  assignation  house  may  be  shown  by 
circumstantial  evidence,  and  the  circumstances  in  this  rec- 
ord are  such  that  the  jury  might  fairly  infer  from  them 
the  character  of  the  place  kept  by  the  defendant.  We  can 
not  say  that  their  conclusion  is  not  in  accordance  with  the 
evidence. 

Complaint  is  made  of  the  refusal  of  an  instruction  in 
regard  to  the  weight  to  be  given  to  the  testimony  of  ac- 
complices and  informers.  The  instruction  had  no  applica- 
tion to  the  case.  Ella  Dumke  was  neither  an  accomplice 
nor  an  informer,  nor  was  the  man  who  accompanied  her. 

The  judgment  is  affirmed.  judgment  ^med. 
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William  L.  Rodisch  et  al.  Defendants  in  Error,  vs.  Wil- 
liam H.  Moore  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  16,  1014. 

1.  Powers — unauthorised  exercise  of  power  of  sale  does  not  ef- 
fect a  conversion  of  the  land  into  money.  A  contract  for  the  sale 
of  real  estate,  executed  by  an  attorney  in  fact  of  the  owner  under 
a  power  of  sale  which  was  not  absolute  but  only  authorized  a  sale 
of  the  land  "if  necessary,"  does  not  effect  an  equitable  conversion 
of  the  land  into  money  where  no  necessity  for  the  sale  existed,  and 
the  contract  cannot  be  enforced  after  the  owner's  death. 

2.  Same — party  dealing  with  an  attorney  in  fact  must  know  kis 
authority.  One  purchasing  land  from  the  attorney  in  fact  of  the 
owner  is  bound  to  know  the  attorney  is  acting  within  his  powers. 

3.  Costs — decree  for  costs  to  be  paid  by  executor  in  due  course 
of  administration  should  not  order  execution.  A  decree  requiring 
an  executor  to  pay  one-half  the  costs  "in  due  course  of  adminis- 
tration" should  not  order  that  an  execution  issue  against  the  ex- 
ecutor for  costs. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  John  M.  O'Connor,  Judge,  presiding. 

R.  E.  Pendarvis,  McEwen,  Weissenbach,  Shrimski 
&  Meloan,  and  Robert  N.  Holt,  for  plaintiffs  in  error. 

C.  VanAlen  Smith,  Eastman  &  White,  Ralph  R. 
Hawxhurst,  and  William  Gibson,  for  defendants  in  er- 
ror. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  litigation  was  begun  by  defendants  in  error  filing 
a  bill  for  the  partition  of  certain  real  estate  which  belonged 
to  Levi  Moore  in  his  lifetime.  Said  Levi  Moore  died  tes- 
tate on  May  3,  1906,  and  the  rights  of  the  parties  depend 
upon  a  construction  of  his  will.  The  case  has  previously 
been  twice  before  this  court.  The  first  decision  did  not 
settle  the  rights  of  the  parties  but  the  decree  was  reversed 
for  a  failure  to  make  a  necessary  party  defendant  to  the 


Digiti 


zed  by  G00gk 


Dec  '14  J  Rodisch  v.  Moore.  107 

bill.  (Rodisch  v.  Moore,  253  111.  296.)  The  case  was  re- 
manded to  the  superior  court,  and  upon  being  re-instated 
on  the  docket  the  omitted  party  interested  was  made  a  de- 
fendant, brought  into  court  and  such  proceedings  were  had 
that  a  decree  was  rendered  holding  the  execution  of  the 
third  paragraph  of  the  will  of  Levi  Moore  was  impossible, 
that  said  paragraph  was  invalid,  and  that  the  real  estate 
attempted  to  be  disposed  of  by  it  descended  to  the  heirs  as 
intestate  estate.  The  real  estate  sought  to  be  partitioned 
consisted  of  a  forty-acre  tract  and  two  ten-acre  tracts,  all 
in  Cook  county. 

On  the  1 6th  of  September,  1904,  Levi  Moore,  who  was 
then  eighty-eight  years  old,  gave  Aaron  C.  Koethe,  his  phy- 
sician, a  power  of  attorney  authorizing  him  to  lease  said 
Moore's  property,  loan  and  deposit  his  money,  collect  all 
money  due  him  on  notes,  checks  or  as  rents,  pay  all  expenses 
and  debts,  such  as  taxes,  insurance,  assessments,  mainte- 
nance and  incidental  expenses,  to  make  all  necessary  re- 
pairs on  the  property  "and  sell  or  mortgage  the  same  if 
necessary."  This  power  of  attorney  was  acknowledged  on 
the  day  of  its  date  and  was  recorded  September  19,  1904. 
On  the  23d  of  February,  1906,  and  a  little  more  than  two 
months  before  Moore's  death,  Koethe,  as  attorney  in  fact 
for  Moore,  entered  into  a  written  agreement  with  Albert 
F.  Keeney  whereby  said  Keeney  agreed  to  buy,  and  Koethe, 
as  attorney  in  fact  for  Moore,  agreed  to  sell  him,  the  forty- 
acre  tract  of  land  for  $7000,  to  be  paid  for  on  the  first 
day  of  May,  1907,  and  Koethe  agreed  to  convey  to  Keeney, 
by  warranty  deed,  a  good  and  merchantable  title  free  of 
encumbrances,  except  taxes  subsequent  to  the  year  1906. 
The  agreement  recited  Keeney  had  paid  $25  earnest  money, 
which  was  to  be  applied  on  the  purchase  price.  The  bill 
of  complaint  alleged  the  contract  of  sale  to  Keeney  was  in- 
valid, that  no  necessity  arose  authorizing  the  sale,  and  that 
the  sale  was  inequitable,  unconscionable,  unreasonable  and 
unauthorized  by  the  power.    When  the  case  was  re-docketed 
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in  the  superior  court,  John  J.  Lovett,  (the  executor  of  the 
will  of  Levi  Moore,)  Keeney  and  Susan  Ann  Rowlett, 
legatee  of  the  personal  property  under  the  will  of  Moore, 
asked  leave  to  offer  evidence  in  support  of  their  claim  that 
the  contract  of  sale  with  Keeney  was  a  valid  and  binding 
contract.  The  chancellor  denied  leave  to  introduce  further 
testimony,  and  upon  the  evidence  before  him,  which  had 
been  taken  and  reported  by  the  master  previous  to  the  for- 
mer decree,  entered  another  decree,  finding  the  Keeney  con- 
tract was  invalid,  that  it  was  not  made  pursuant  to  the 
power  given  and  that  the  sale  was  inequitable  and  uncon- 
scionable, and  the  contract  was  set  aside  as  a  cloud  on  the 
title.  The  decree  ordered  partition  of  the  forty  acres,  to- 
gether with  the  other  land,  among  the  parties  according  to 
their  rights  as  therein  found.  The  executor,  Keeney  and 
Susan  Ann  Rowlett  prosecuted  an  appeal  to  this  court  from 
that  decree.  This  court  held  the  superior  court  erred  in 
denying  leave  to  appellants  to  introduce  the  offered  evi- 
dence, and  reversed  that  part  of  the  decree  holding  the  Kee- 
ney contract  invalid  and  remanded  the  case,  with  directions 
to  hear  further  testimony  upon  that  question.  In  all  other 
respects  the  decree  was  affirmed.  (Rodisch  v.  Moore,  257 
111.  615.)  Upon  the  case  being  again  re-instated  in  the  su- 
perior court  the  cause  was  referred  to  the  master  to  take 
further  evidence  and  report  his  conclusions  upon  issues  made 
as  to  the  validity  and  effect  of  the  Keeney  contract.  The 
master  found  and  reported  that  the  contract  of  sale  made  by 
Koethe  with  Keeney  was  unauthorized  by  the  power,  that 
it  was  inequitable  and  unfair  and  its  performance  would 
not  be  required  by  a  court  of  equity.  Exceptions  to  the 
master's  report  were  overruled  and  a  decree  entered  in  ac- 
cordance with  the  master's  recommendations,  setting  aside 
the  contract  as  a  cloud  on  the  title  of  the  heirs  of  Levi 
Moore,  deceased.  This  writ  of  error  is  sued  out  by  the 
executor,  Lovett,  Keeney  and  Susan  Ann  Rowlett  to  re- 
view that  decree. 
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Plaintiffs  in  error  contend  that  the  power  of  attorney 
authorized  Koethe  to  sell  the  land;  that  the  contract  of 
sale  made  by  him  to  Keeney  was  a  valid  exercise  of  the 
power  and  worked  an  equitable  conversion  of  the  land  into 
personal  estate,  which  passed,  under  the  will,  to  the  legatee 
of  the  personal  property,  and  not  to  the  heirs  of  the  testa- 
tor, as  intestate  real  estate.  The  doctrine  of  equitable  con- 
version as  announced  in  repeated  decisions  was  summarized 
in  Rhodes  v.  Meredith,  260  111.  138,  in  the  following  lan- 
guage: "That  doctrine  rests  on  the  maxim  that  equity 
regards  that  as  done  which  ought  to  be  done,  and  the  situ- 
ation presented  by  this  record  is  a  fitting  illustration  of  the 
maxim.  Under  that  rule  real  estate  may,  under  proper  cir- 
cumstances, be  regarded,  in  equity,  as  personal  property  and 
personal  estate  may  be  regarded  as  real,  and  transmissible 
and  descendible  as  such.  (Eaton  on  Equity,  sec.  96;  Ha- 
ward  v.  Peavey,  128  111.  430.)  When  a  valid,  enforcible 
contract  has  been  entered  into  for  the  sale  of  real  estate, 
as  between  the  vendor  and  vendee  equity  regards  the  vendee 
as  the  owner  of  the  land  and  the  vendor  as  the  owner  of 
the  purchase  money,  which  is  personalty.  The  vendor  is 
regarded  as  the  trustee  of  the  naked  legal  title  for  the 
benefit  of  the  vendee,  and  the  vendee  as  the  trustee  of  the 
purchase  money  for  the  benefit  of  the  vendor/' 

It  will  be  observed  the  power  conferred  upon  Koethe 
was  not  an  absolute  power  of  sale.  The  power  was  to  sell 
"if  necessary."  A  sale  under  a  power  expressing  an  abso- 
lute intention  of  the  donor  of  the  power  that  land  shall  be 
sold  and  converted  into  money  operates  as  an  equitable  con- 
version and  fixes  upon  the  land  the  quality  of  money,  but 
where  a  conditional  power  to  sell  is  conferred  and  a  sale 
is  made  without  the  happening  of  the  conditions  upon  which 
the  sale  was  authorized,  it  is  not  an  exercise  of  the  power 
and  the  contract  of  sale  will  not  effect  an  equitable  con- 
version. The  subject  of  equitable  conversion  under  powers 
evidencing  an  absolute  intention  that  the  land  shall  be  sold 
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and  powers  conferring  an  option  or  discretion  to  sell  will 
be  found  discussed  in  H award  v.  Peavey,  supra,  and  Ford 
v.  Ford,  70  Wis.  19,  (reported  in  5  Am.  St.  Rep.  117, 
where  an  exhaustive  note  on  the  subject  will  be  found.) 
Here  the  authority  to  sell  was  not  absolute  but  was  only 
authorized  "if  necessary,"  and  if  no  necessity  for  it  arose 
then  the  contract  for  the  sale  was  unauthorized  and  invalid. 
Plaintiffs  in  error  insist  that  the  words  "if  necessary" 
do  not  mean  an  actual  or  present  necessity  or  immediate 
need,  but  should  be  construed  to  mean  convenient,  useful 
or  essential.  The  authority  to  sell  real  estate  under  the 
power  could  not  arise  unless  there  was  some  necessity  for 
it.  The  words  "if  necessary"  must  be  given  some  meaning. 
They  were  a  limitation  upon  the  power  conferred,  and  the 
donee  of  the  power  could  only  lawfully  exercise  it  in  ac- 
cordance with  the  conditions  and  limitations  imposed.  At 
the  time  the  power  of  attorney  to  Koethe  was  executed 
Levi  Moore  was  eighty-eight  years  old.  He  was  a  widower 
and  lived  and  boarded  at  the  home  of  Susan  Ann  Rowlett 
and  her  husband.  He  was  in  a  diseased  condition  for  a 
considerable  time  before  his  death.  In  1902  he  underwent 
two  surgical  operations.  The  first  was  the  amputation  of 
a  toe,  and  later  his  foot  was  amputated.  Koethe  was  his 
attending  physician  when  the  power  of  attorney  was  exe- 
cuted and  when  the  contract  of  sale  was  made  and  at  the 
time  of  his  death.  Dr.  Koethe  signed  the  death  certificate, 
stating  "cause  of  death,  paralysis,  fourteen  hours'  duration ; 
contributory,  general  arterio  sclerosis  and  gangrene  of  lower 
extremities,  three  years'  duration."  Moore  died  sixty-seven 
days  after  the  contract  of  sale  was  made,  at  the  age  of 
ninety  years.  It  could  not  have  been  otherwise  than  appar- 
ent to  anyone  who  saw  him  that  he  was  very  near  the  end 
of  his  life  on  February  23,  1906,  when  the  contract  of  sale 
was  made  by  Koethe  to  Keeney.  He  had  no  children,  and 
no  expenses  except  for  his  board,  nursing,  doctor  bills  and 
taxes.     He  owed  no  debts.     His  income  from  rents  was 
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$282  per  year.  He  paid  for  board  and  nursing  $23  per 
week.  The  master  found  from  the  evidence,  and  the  decree 
approved  the  finding,  that  at  the  time  of  Moore's  death  he 
had  $425.33  in  cash;  that  he  had  on  deposit  in  the  Ave- 
nue State  Bank  $304.50,  in  the  Oak  Park  Trust  and  Sav- 
ings Bank  $689.95,  and  notes  amounting  to  $709, — a  total 
of  $2128.78.  The  proof  shows,  and  the  decree  finds,  that 
at  the  time  the  contract  of  sale  was  made  Moore's  condition 
was  such  that  he  was  being  given  a  quart,  each,  of  whisky 
and  gin  per  week  to  stimulate  him  and  that  he  had  a  lease 
of  life  only  from  day  to  day.  We  think  the  finding  war- 
ranted by  the  proof  that  no  necessity  ever  arose  for  sell- 
ing the  land.  Both  the  master's  report  and  the  decree  find 
the  land  was  worth,  at  the  time  the  contract  of  sale  was 
made,  $10,000,  and  in  our  opinion  the  finding  is  supported 
by  the  evidence.  It  seems  apparent  Koethe  did  not  make 
the  contract  of  sale  because  he  thought  it  necessary,  for  he 
only  received  $25  in  cash,  and  the  remaining  $6075  was 
not  to  be  paid  for  fourteen  months  and  bore  no  interest. 
It  seems  clear  the  conditions  upon  which  Koethe  was  au- 
thorized to  sell  the  land  never  occurred.  Keeney  cannot 
claim  any  benefit  from  the  contract,  for  one  buying  land 
from  an  attorney  in  fact  is  bound  to  know  the  attorney  is 
acting  within  his  powers.  Peabody  v.  Hoard,  46  111.  242 ; 
Short  v.  Kieffer,  142  id.  258;  Shippen  v.  Whittier,  117 
id.  282. 

We  have  no  doubt  of  the  correctness  of  the  decree  hold- 
ing the  contract  of  sale  was  unauthorized,  and  that  it  was 
inequitable  and  unreasonable  and  should  be  set  aside  as  a 
cloud  on  the  title  to  the  land.  This  renders  unnecessary  a 
discussion  of  any  of  the  other  errors  assigned  except  the 
order  as  to  costs. 

The  costs  of  the  second  reference  to  the  master  were 
taxed  at  $398.95,  and  the  decree  orders  that  $199.48  of 
that  amount  be  taxed  against  Keeney  and  that  execution  is- 
sue therefor;   that  Lovett,  as  the  executor  of  the  will  of 
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Levi  Moore,  should  pay  the  other  one-half,  $199.47,  in  due 
course  of  administration,  and  the  same  is  ordered  taxed 
against  him  as  executor,  and  the  decree  directs  the  clerk 
"to  issue  in  behalf  of  complainants  execution  so  payable 
therefor."  There  was  no  abuse  of  discretion  in  taxing  the 
costs  as  taxed  by  the  chancellor,  but  the  order  that  an  exe- 
cution issue  against  the  executor  for  the  costs  taxed  against 
him,  to  be  paid  in  due  course  of  administration,  was  evi- 
dently inadvertently  made,  and  the  decree  will  be  modified 
by  striking  out  of  it  the  order  for  an  execution,  and  as 
thus  modified  the  decree  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  C.  E.  Yakel,  County  Collector,  Appel- 
lee, vs.  The  Toledo,  St.  Louis  and  Western  Rail- 
road Company,  Appellant. 

Opinion  filed  December  16,  1914. 

1.  Taxes — item,  of  county  tax  for  "printing  and  publishing'  is 
sufficiently  definite.  An  item  of  a  county  tax  "for  printing  and 
publishing"  is  sufficiently  definite  in  view  of  the  printing  that  may 
properly  be  required  by  a  county  as  well  as  the  publishing  of  the 
proceedings  of  the  meetings  of  the  county  board. 

2.  Same — what  cannot  be  properly  included  in  amount  levied 
for  salaries  of  county  officers.  In  determining  what  may  be  in- 
cluded in  the  amount  levied  for  salaries  of  county  officers,  the  sal- 
aries of  the  county  clerk,  circuit  clerk,  sheriff  and  treasurer,  which 
are  paid  out  of  fees  earned  and  collected,  cannot  be  included;  nor 
can  the  salary  of  the  county  superintendent  of  schools,  janitor,  or 
superintendent  and  matron  of  the  county  farm. 

3.  Same — highway  commissioners  must  hold  both  the  meetings 
required  by  statute.  The  provisions  of  the  statute  requiring  the 
highway  commissioners  to  hold  one  meeting  for  the  purpose  of  de- 
termining the  tax  rate  to  be  certified,  and  another  meeting,  later, 
to  determine  and  certify  the  amount  necessary  to  be  raised,  are 
mandatory,  and  a  failure  to  hold  the  first  meeting  renders  the  road 
and  bridge  tax  invalid. 
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4.  Same — a  judgment  for  the  road  and  bridge  tax  should  not 
be  against  all  of  defendant's  property  in  the  county.  A  judgment 
against  the  property  of  a  railroad  company  for  the  road  and  bridge 
tax  of  a  certain  township  should  not  be  against  all  of  the  defend- 
ant's property  in  the  county  but  only  against  that  portion  thereof 
located  in  the  township. 

Appeai,  from  the  County  Court  of  Fayette  county ;  the 
Hon.  J.  H.  Webb,  Judge,  presiding. 

Arthur  Roe,  C.  E.  Pope,  and  H.  *F.  Dribmeyer, 
(Chari*es  A.  Schmettau,  of  counsel,)  for  appellant. 

J.  G.  Burnside,  State's  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  appellant  filed  objections  to  the  application  of  the 
collector  of  Fayette  county  for  judgment  against  its  prop- 
erty for  taxes,  some  of  which  were  overruled,  and  from  the 
judgment  rendered  an  appeal  has  been  taken. 

The  levy  for  county  taxes  included  $3000  "for  printing 
and  publishing,"  and  it  is  insisted  that  this  item  is  too  in- 
definite and  embraces  more  than  one  purpose,  and  is  there- 
fore void.  In  People  v.  Cairo,  Vincennes  and  Chicago 
Railway  Co.  237  111.  312,  an  item  for  ."printing,  books  and 
stationery,  $800,"  was  held  sufficiently  certain.  It  is  the 
duty  of  the  county  board  to  cause  a  statement  of  the  pro- 
ceedings of  each  of  its  meetings  to  be  published,  and  other 
printing  may  be  properly  required  by  the  county.  This  ob- 
jection was  properly  overruled. 

The  county  levy  included  $2800  to  pay  for  the  construc- 
tion of  State  aid  roads,  and  the  same  objection  is  made  to 
this  item  as  was  made  in  People  v.  Kankakee  and  Seneca 
Railroad  Co.  265  111.  497,  and  for  the  reasons  there  given 
it  was  properly  overruled. 

Another  item  objected  to  was,  $10,000  "to  pay  the 
salaries  of  county  officers."  It  is  insisted  that  the  county 
judge,  county  superintendent  of  highways  and  the  proba- 
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tion  officer,  whose  salaries  amount  to  $2500,  were  the  only 
officers  whose  salaries  could  be  paid  from  the  county  treas- 
ury. To  these  should  be  added  the  State's  attorney,  whose 
salary  was  $2500.  Besides  these,  testimony  was  introduced 
to  show  that  the  other  officers  of  the  county,  and  their  sal- 
aries, were  as  follows:  County  clerk,  circuit  clerk,  sher- 
iff and  superintendent  of  schools,  each  $2000;  treasurer, 
$1500;  janitor,  $480;  coroner,  $400;  superintendent  of 
county  farm,  $300;  matron  of  county  farm,  $150;  mem- 
bers of  board  of  review,  $600.  The  salaries  of  the  county 
clerk,  circuit  clerk,  sheriff  and  treasurer  are  payable  only 
out  of  fees  earned  and  collected  by  them.  It  is  true  that 
if  they  do  not  earn  and  collect,  from  other  sources  than 
the  county,  fees  sufficient  to  pay  their  salaries  they  will  be 
entitled  to  collect  from  the  county  fees  for  services  ren- 
dered to  the  county  to.  an  amount  equal  to  the  deficiencies 
in  their  salaries  if  they  have  earned  fees  from  the  county 
to  that  amount.  But  the  amount  will  not  be  collected  as 
salary  but  as  fees  earned  by  services  rendered,  the  same 
as  fees  are  earned  by  services  to  individuals,  and  must  be 
accounted  for  to  the  county  as  a  part  of  the  earnings  of 
their  respective  offices.  The  county  may  become  liable  to 
pay  these  fees  but  cannbt  lawfully  pay  the  salaries  of  these 
officers,  and  cannot,  therefore,  levy  taxes  for  this  purpose. 
The  salary  of  the  superintendent  of  schools  is  payable  from 
the  State  school  fund.  The  coroner  receives  no  salary 
from  the  county.  The  janitor,  superintendent  and  matron 
of  the  county  farm  are  none  of  them  county  officers,  and  a 
separate  item  of  the  levy  covered  the  pay  of  the  members 
of  the  board  of  review.  The  item  for  the  payment  of 
salaries  of  county  officers  was  excessive  to  the  amount  of 
$5000,  and  a  proportionate  amount  should  have  been  de- 
ducted from  the  amount  for  which  judgment  was  rendered 
against  the  appellant's  property. 

Objection  was  made  to  the  road  and  bridge  tax  of  the 
towns  of  Carson  and  Hurricane  on  the  ground  that  no  semi- 
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annual  meeting  of  the  highway  commissioners  was  held, 
as  required  by  section  50  of  the  Road  law,  between  the 
first  Tuesday  in  August  and  the  first  Tuesday  in  Septem- 
ber, for  the  purpose  of  determining  the  tax  rate  to  be  cer- 
tified to  the  county  board.  By  section  56  a  regular  meeting 
is  also  required  to  be  held  on  the  first  Tuesday  in  Septem- 
ber, at  which  the  highway  commissioners  are  required,  an- 
nually, to  determine  and  certify  to  the  board  of  supervisors 
the  amount  necessary  to  be  raised  by  taxation  for  the  proper 
construction,  maintenance  and  repair  of  roads  and  bridges. 
This  requirement  was  contained  in  the  law  prior  to  July  1, 
1 91 3,  and  it  was  held  that  it  was  mandatory,  and  that  the 
commissioners  had  no  power  to  levy  a  tax. at  any  other 
time  than  the  day  fixed  by  the  law.  The  provision  was 
intended  for  the  protection  of  the  tax-payer,  and  the  exact 
time  was  fixed  by  law  for  the  purpose  of  giving  those  in- 
terested a  hearing  if  they  desired  it.  A  construction  which 
would  permit  the  board  to  meet  at  another  time  and  levy 
the  tax  would,  in  effect,  deny  persons  interested  the  right 
to  be  heard,  and  such  an  unauthorized  meeting  affects  the 
substantial  justice  of  the  tax.  (Chicago  and  Northwestern 
Railway  Co.  v.  People,  197  111.  411;  Chicago  and  North- 
western  Railway  Co.  v.  People,  193  id.  594;  Chicago  and 
Alton  Railroad  Co.  v.  People,  190  id.  20.)  This  having 
been  the  construction  of  the  statute,  the  legislature  left  the 
requirement  for  the  meeting  on  the  first  Tuesday  in  Sep- 
tember in  the  new  law  which  was  enacted  in  19 13,  and 
added  the  further  requirement  of  another  meeting  between 
the  first  Tuesdays  of  August  and  September  for  the  pur- 
pose of  determining  the  tax  rate  to  be  certified.  Before 
the  meeting  at  which  the  rate  shall  be  finally  determined 
and  certified  to  the  county  board  the  legislature  saw  fit  to 
require  a  meeting  for  the  purpose  of  determining  what  the 
rate  should  be.  The  object  of  this  meeting  would  seem 
to  be  to  require  time  for  deliberation  before  final  deter- 
mination and  an  opportunity  to  persons  interested  to  be 
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heard.  This  provision  of  the  statute  was  designed  for  the 
protection  of  the  tax-payers  and  was  intended  to  be  obeyed. 
To  hold  it  directory,  only,  to  be  observed  or  not,  as  the 
commissioners  should  choose,  would  practically  nullify  it. 
The  objection  to  the  road  and  bridge  tax  of  these  two 
townships  should  have  been  sustained. 

An  objection  was  made  to  the  road  and  bridge  tax  of 
the  town  of  Ramsey  that  the  highway  commissioners  did 
not  hold  a  meeting  on  the  first  Tuesday  in  September  and 
did  not  at  such  meeting  determine  and  certify  to  the  county 
board  the  amount  necessary  to  be  raised  by  taxation  for 
road  and  bridge  purposes.  This  objection  was  not  sus- 
tained by  the  evidence.  On  the  contrary,  the  appellant 
proved  by  one  of  the  commissioners,  without  objection, 
that  such  a  meeting  was  held  and  such  a  certificate  was 
made,  and  the  certificate  was  received  in  evidence.  No  ob- 
jection was  made  to  this  method  of  proof.  The  further 
objection  was  made  to  a  part  of  the  road  and  bridge  tax 
of  this  township  that  the  highway  commissioners  certi- 
fied that  $1026  had  been  agreed  upon,  allowed  or  awarded 
as  damages  for  laying  out,  widening,  altering  or  vacating 
roads  and  for  ditching  to  drain  roads,  whereas  no  amount 
had  been  agreed  upon.  The  evidence  consisted  of  the  rec- 
ord of  the  highway  commissioners  and  the  testimony  of 
one  of  them,  from  which  it  appeared  that  from  January  1, 
1 91 3,  to  the  first  Tuesday  in  September,  when  the  meeting 
was  held,  $100  had  been  awarded  for  the  purposes  men- 
tioned. The  fiscal  year  extended  from  the  first  Tuesday  in 
September,  191 2,  to  the  first  Tuesday  in  September,  191 3, 
and  evidently  this  evidence  failed  to  disprove  the  allowance 
during  this  period  of  time  of  the  amount  certified  to.  The 
objection  was  properly  overruled. 

Judgment  was  improperly  entered  against  all  the  prop- 
erty of  the  appellant  in  the  county  instead  of  the  town  of 
Bowling  Green  for  the  road  and  bridge  tax  of  Bowling 
Green  township. 
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The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded,  with  directions  to  sustain  the  objections 
to  the  road  and  bridge  taxes  of  the  towns  of  Carson  and 
Hurricane  and  to  the  proportionate  amount  of  the  county 
tax  indicated  in  this  opinion,  and  to  render  judgment  for 
the  remainder  of  the  county  tax  and  for  the  road  and 
bridge  taxes  of  the  towns  of  Ramsey  and  Bowling  Green 
against  the  property  of  the  appellant  in  the  county  and  in 
those  towns,  respectively. 

Reversed  in  part  and  remanded,  with  directions. 


The  People  ex  rei  Robert  Hewitt,  County  Collector,  Ap- 
pellee, vs.  The  Ilunois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  December  16,  ipi 4. 

1.  Taxes — county  board  has  power  to  levy  taxes  for  State  aid 
roads.  The  county  board,  under  its  general  powers  of  taxation, 
may  levy  a  tax  to  raise  money  for  State  aid  roads,  and  is  not  lim- 
ited to  the  issuing  of  bonds  pursuant  to  a  vote  of  the  people,  as 
provided  in  section  22  of  the  Roads  and  Bridges  act  of  191 3. 

2.  Same — amount  voluntarily  paid  in  labor  to  satisfy  road  dis- 
trict tax  cannot  be  set  off  against  tax  levied  under  new  law.  The 
amount  paid  in  labor  to  satisfy  a  road  district  tax  cannot  be  set 
off  against  a  road  and  bridge  tax  thereafter  levied  under  the  new 
Roads  and  Bridges  act  of  191 3. 

3.  Same — when  a  road  district  tax%  is  invalid.  A  road  district 
tax  attempted  to  be  levied  by  the  county  board  against  land  after 
the  law  authorizing  such  levy  had  been  repealed  by  the  new  Roads 
and  Bridges  act  in  force  July  1,  191 3,  is  invalid,  as  there  is  no 
saving  clause  in  the  new  law. 

Appeal  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  (John  G.  Drennan,  of  counsel,)  for 
appellant.  * 

Wayne  H.  Dyer,  State's  Attorney,  for  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  appellant,  the  Illinois  Central  Rail- 
road Company,  from  a  judgment  and  order  of  sale  of  the 
county  court  of  Kankakee  county  against  the  property  of 
appellant  for  delinquent  taxes  for  the  year  191 3. 

On  the  application  for  judgment  appellant  appeared  and 
filed  objections  to  that  part  of  the  county  tax  levied  for 
State  aid  roads,  amounting  to  $1425.14,  on  the  ground 
that  the  county  has  no  power  to  raise  money  by  general 
taxation  for  State  aid  roads  but  that  the  same  can  only 
be  raised  by  the  issuance  of  bonds  pursuant  to  a  vote  of 
the  legal  voters,  as  provided  in  section  22  of  the  act  of 
June  27,  1913.  (Hurd's  Stat.  1913,  chap.  121,  p.  21 17.) 
This  question  was  fully  considered  by  the  court  in  People 
v.  Jacksonville  and  St.  Louis  Railway  Co.  265  111.  550, 
where  we  held  that  the  county  had  full  power  to  levy  taxes 
by  general  taxation  to  aid  in  road  construction  in  any  part 
of  the  county,  by  virtue  of  the  provisions  of  clause  6  of 
section  25  and  section  56  of  chapter  34.  (Hurd's  Stat. 
I9I3>  PP-  637,  643.)  The  reasons  for  our  decision  are 
fully  set  forth  in  the  opinion  filed  in  the  above  case  and  we 
deem  it  unnecessary  to  again  state  them  here.  The  court 
did  not  err  in  overruling  this  objection.  People  v.  Kankar- 
kee  and  Seneca  Railroad  Co.  265  111.  497. 

As  to  the  road  and  bridge  tax  of  the  town  of  Otto,  it 
was  levied  at  the  full  rate  of  sixty-one  cents  on  the  $100 
allowed  by  the  act  of  June  27,  1913,  commonly  known  as 
the  Tice  act.  The  town  of  Otto  was  under  the  road  labor 
system  of  the  act  of  1883.  (Hurd's  Stat.  191 1,  chap.  121, 
pars.  80-124,  inclusive.)  This  law  was  expressly  repealed 
by  the  Tice  act.  (Hurd's  Stat.  1913,  chap.  121,  par.  169.) 
Before  the  latter  act  went  into  effect  appellant  had  worked 
out  the  road  tax  assessed  against  it  by  the  commissioners 
of  highways  of  that  town,  amounting  to  $98.25,  and  re- 
ceived a  receipt  from  the  overseer  showing  the  payment  of 
the  same  in  labor  on  June  17,  191 3.    Appellant  paid  all  of 
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the  tax  levied  under  the  Tice  law  except  an  amount  equal 
to  the  amount  paid  on  the  former  tax,  and  insists  that  it 
should  be  given  credit  on  this  tax  for  the  amount  so  paid 
on  the  former  tax.  Appellant  admits  that  it  voluntarily 
paid  the  tax  levied  under  the  former  law  and  does  not  ques- 
tion but  that  the  present  tax  was  legally  levied  at  the  time 
it  was  levied.  There  is  no  provision  in  the  new  law  for 
allowing  credit  for  the  amount  voluntarily  paid  on  the  tax 
levied  under  the  former  law.  This  question  also  was  fully 
considered  in  People  v.  Jacksonville  and  St.  Louis  Rail- 
way Co.  supra,  and  People  v.  Illinois  Central  Railroad  Co. 
265  111.  429.  These  cases  are  conclusive  upon  this  question. 
The  court  did  not  err  in  sustaining  the  objection. 

Objection  was  also  made  to  the  road  district  tax  levied 
in  districts  2,  4,  5,  6  and  7  in  the  town  of  Norton,  in  that 
county,  amounting  to  $175.13.  This  tax  was  attempted  to 
be  levied  in  September,  1913,  under  the  provisions  of  the 
act  of  June  23,  1883.  This  law  was  repealed  by  the  Tice 
act,  which  went  into  force  on  July  1,  1913.  At  the  time 
the  board  of  supervisors  attempted  to  levy  the  tax  in  ques- 
tion the  law  under  which  they  were  assuming  to  act  had 
been  repealed,  which  put  an  end  to  all  right  to  proceed  to 
levy  a  tax  under  it  in  the  absence  of  a  saving  clause  in 
the  new  law.  See  People  v.  Toledo,  St.  Louis  and  West- 
ern Railroad  Co.  249  111.  175,  People  v.  Jacksonville  and 
Sf.  Louis  Railway  Co.  supra,  and  People  v.  Chicago,  In- 
diana and  Southern  Railroad  Co.  265  111.  528,  where  this 
precise  question  was  decided. 

For  the  reason  last  stated  the  judgment  of  the  county 
court  must  be  reversed  and  the  cause  remanded,  with  di- 
rections to  that  court  to  sustain  the  objection  as  to  the  road 
district  tax  in  the  town  of  Norton.  The  judgment  in  all 
other  respects  will  be  affirmed. 

Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  W.  S.  Stevenson,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  December  16,  1014. 

This  case  is  controlled  by  the  decision  in  People  v.  Kankakee 
and  Seneca  Railroad  Co.  265  111.  497. 

Appeal  from  the  County  Court  of  Warren  county;  the 
Hon.  L.  E.  Murphy,  Judge,  presiding. 

Joseph  A.  Connell,  and  William  P.  Barge,  (Ches- 
ter M.  Dawes,  of  counsel,)  for  appellant. 

Joseph  N.  Thomas,  State's  Attorney,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  county 
court  of  Warren  county  overruling  objections  to  that  por- 
tion of  the  tax  levied  by  the  county  board  for  State  aid 
roads  in  191 3.  Objections  to  other  items  of  taxes  were  in- 
terposed and  sustained  and  they  are  not  involved  in  this 
appeal. 

The  objection  to  the  tax  for  State  aid  roads  raises  the 
question  of  the  power  of  the  county  board  to  levy  a  tax 
to  pay  the  county's  part  of  the  construction  of  State  £id 
roads.  This  question  has  received  the  consideration  of  this 
court  in  the  case  of  People  v.  Kankakee  and  Seneca  Rail- 
road Co.  265  111.  497.  For  the  reasons  given  in  that  case 
the  judgment  of  the  county  court  of  Warren  county  is  af- 

firmed-  Judgment  affirmed. 
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Aim  A.  Teninga,  Appellee,  vs.  Jacob  Glos,  Appellant. 
Opinion  filed  December  16,  1914. 

1.  Registration  of  title — when  a  receiver  has  authority  to 
register  title.  A  receiver  of  a  loan  association  who  is  authorized, 
by  the  decree  appointing  him,  to  institute  suits  affecting  the  as- 
sociation and  its  property  and  to  cause  clouds  to  be  removed  from 
the  title  to  such  properiy,  and  to  whom  a  deed  is  made  to  the  prop- 
erty by  a  special  commissioner  appointed  by  the  court  to  make  the 
conveyance,  has  authority  to  maintain  a  proceeding  to  register  title. 

2.  Same — when  written  assent  to  registration  of  title  is  suffi- 
cient. A  written  assent  by  persons  in  possession  of  a  lot  under  a 
contract  of  purchase  from  a  loan  association,  to  the  application  by 
the  receiver  of  the  loan  association  to  register  title  to  the  lot,  is 
sufficient  as  an  appearance  and  consent  to  the  decree,  irrespective 
of  whether  such  assent  is  acknowledged  or  not. 

3.  Same — when  general  objection  to  admission  of  abstract  of 
title  in  evidence  is  not  sufficient.  A  general  objection  to  the  ad- 
mission in  evidence  of  an  abstract  of  title  is  not  sufficient  to  raise 
the  point,  on  appeal,  that  the  abstract  was  not  in  the  English  lan- 
guage because  it  contained  abbreviations  and  symbols.  (Loehde 
v.  Glos,  265  111.  401,  followed.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Alben  F.  Bates,  for  appellant. 

Newman,  Poppenhusen  &  Stern,  (Charles  T.  Far- 
son,  of  counsel,)  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellee,  Alle  A.  Teninga,  receiver  of  the  Roseland  Sav- 
ings, Loan  and  Building  Company,  filed  his  application  in 
the  circuit  court  of  Cook  county  under  the  Torrens  act 
(Hurd's  Stat.  191 3,  chap.  30,  par.  44,  et  seq.)  to  register 
the  fee  simple  title  to  certain  real  estate  described  in  the  ap- 
plication. Several  parties  were  named  in  the  application  as 
having  interests  in  said  real  estate,  among  others  appellant, 
Jacob  Glos,  who  was  made  a  defendant  as  the  holder  of  an 
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alleged  tax  interest.  Another  party  named  in  the  applica- 
tion as  having  some  interest  in  the  property  was  William 
Young,  and  his  address  was  given  as  Pueblo,  Colorado. 
Service  was  had  on  him  by  publication  and  he  was  defaulted. 
The  application  also  alleged  that  Dirk  VanWyngarden  and 
Jennie  VanWyngarden  had  a  contract  for  the  purchase  of 
the  premises  sought  to  be  registered.  Neither  of  them  was 
served  with  summons.  They  signed  an  assent  to  the  appli- 
cation, but  such  assent  was  not  acknowledged  in  the  form 
prescribed  by  the  statute.  Defendant  Jacob  Glos  filed  his 
answer  to  the  application,  setting  up  that  the  application  was 
not  in  lawful  form;  denying  that  the  applicant  was  the 
owner  of  the  premises;  alleging  that  he  (Glos)  was  the 
owner,  and  setting  up  various  reasons  why  the  law  under 
which  the  application  was  filed  was  contrary  to  the  consti- 
tution of  the  State  of  Illinois  and  the  constitution  of  the 
United  States.  Reference  was  made  by  the  court  to  the 
examiner  of  titles  and  evidence  was  heard  on  behalf  of  the 
applicant.  On  behalf  of  defendant  Jacob  Glos  certain  tax 
deeds  and  receipts  for  the  payment  of  taxes  on  the  property 
were  offered.  The  examiner  made  a  report  finding  that  the 
applicant  was  the  owner  of  the  premises  at  the  date  of  the 
filing  of  the  application,  and  recommending  that  a  decree  be 
entered  registering  the  title  in  the  applicant  and  setting  aside 
the  tax  deeds  of  Jacob  Glos  as  a  cloud  on  the  title,  for  the 
reasons  that  said  Glos  had  made  no  proof,  nor  offered  to 
make  any,  of  the  rendition  of  any  judgment  for  the  sale 
of  real  estate  nor  of  the  issuance  of  any  precepts  for  said 
sales,  and  that  he  had  made  no  proof,  nor  offered  to  make 
any,  of  the  giving  of  notice,  by  publication  or  otherwise,  to 
the  owners  or  occupants  of  said  real  estate  or  persons  in- 
terested in  the  same,  or  the  person  in  whose  name  the  same 
was  taxed,  before  taking  out  said  tax  deeds,  as  required  by 
the  statutes  of  this  State.  The  report  further  recommended 
that  said  Jacob  Glos  be  reimbursed  for  the  amount  of  the 
said  tax  sales  and  for  subsequent  taxes  and  special  assess- 
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ments  found  by  the  examiner  to  have  been  paid  by  him, 
together  with  interest  on  said  amounts  at  the  rate  of  five 
per  cent  per  annum  from  the  dates  of  payment,  and  upon 
the  payment  to  him  of  costs  in  said  case  to  be  taxed.  The 
report  found  the  total  amount  due  the  said  Jacob  Glos  to 
be  $164.24,  to  which  was  added  an  appearance  fee  of  $5. 
Numerous  objections  were  filed  to  the  report,  which  were 
overruled  by  the  examiner  and  were  ordered  to  stand  as 
exceptions  before  the  court.  The  court  overruled  the  excep- 
tions and  entered  a  decree  in  accordance  with  the  examin- 
er's report,  from  which  Jacob  Glos  has  prayed  an  appeal  to 
this  court. 

The  errors  that  are  relied  upon  by  appellant  for  reversal 
are,  (1)  that  the  court  acquired  no  jurisdiction  to  register 
the  title  of  the  applicant  and  set  aside  the  tax  deeds  of  the 
appellant;  (2)  that  there  was  no  competent  evidence  that 
the  abstracts  of  title  were  such  as  are  required  by  section  18 
of  the  act  concerning  land  titles ;  (3)  that  the  abstract  made 
by  the  recorder  of  deeds  of  Cook  county  is  not  intelligible, 
because  it  is  made  up  of  abbreviations  and  arbitrary  signs 
and  is  not  sufficient  as  a  basis  for  a  decree  registering  title 
in  fee  simple  in  the  applicant. 

As  to  the  first  contention,  it  is  urged  that  the  applicant 
had  no  authority,  as  receiver,  to  register  the  title.  The  rec- 
ord shows  that  there  were  offered  in  evidence  the  records, 
files  and  proceedings  of  a  suit  in  the  circuit  court  of  Cook 
county  for  the  dissolution  of  the  Roseland  Savings,  Loan 
and  Building  Company.  Among  other  things,  the  decree 
of  the  circuit  court  appointing  the  applicant,  Alle  Teninga, 
receiver  of  said  association  on  March  31,  191 1,  gave  him 
authority  to  prosecute,  defend  and  institute  suits  affecting 
said  association  and  its  property  and  to  cause  to  tie  removed 
clouds  upon  the  title  to  the  property  of  said  association. 
The  record  also  shows  that  said  applicant  filed  his  bond  as 
such  receiver  and  it  was  approved,  and  further  shows  a 
deed  to  him  of  the  property  in  question  by  a  special  com- 
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missioner  appointed  by  the  court  to  make  a  conveyance  of 
the  property  of  the  association.  By  these  proceedings  the 
appellee  was  invested  with  the  legal  title,  in  fee  simple,  of 
said  property  and  was  entitled  to  bring  this  proceeding  to 
register  the  title.     Teninga  v.  Glos,  (ante,  p.  94.) 

It  is  also  contended  by  appellant  that  the  court  acquired 
no  jurisdiction  of  the  defendant  William  Young,  for  the 
reason  that  the  affidavit  of  non-residence  as  to  him  was 
sworn  to  November  9,  191 2,  and  the  application  for  regis- 
tration was  not  filed  in  the  office  of  the  circuit  clerk  until 
November  21,  1912.  It  appears  from  the  examiner's  re- 
port that  pending  the  hearing  of  the  application,  and  prior 
to  the  entry  of  the  decree,  said  Young  conveyed  all  his  in- 
terest in  the  premises  to  the  applicant,  so  that  he  had  no 
further  interest  therein  anyway. 

The  same  might  be  said  as  to  the  contention  of  appel- 
lant that  the  defendants  Dirk  VanWyngarden  and  Jennie 
VanWyngarden  had  not  properly  filed  their  assent  to  the 
application,  and  that  there  was  no  basis  for  the  finding  in 
the  decree  that  the  VanWyngardens  filed  their  consent  to 
the  registration  of  the  title  of  applicant.  It  appears  from 
the  report  of  the  examiner  that  the  VanWyngardens  had 
a  contract  of  purchase  which  provided  that  the  applicant 
should  convey  to  them  a  good  title.  It  also  appears  from 
the  evidence  that  after  the  filing  of  the  application  they  en- 
tered into  possession  of  the  premises  under  their  contract  of 
purchase.  Appellant  contends  that  the  consent  of  the  Van- 
Wyngardens to  the  registration  of  title  should  have  been 
acknowledged  under  section  13  of  the  Registration  law. 
(Hurd's  Stat.  1913,  p.  539.)  The  written  assent  of  said 
defendants  was  sufficient  as  an  appearance  and  consent  to 
the  decree  as  prayed  for,  irrespective  of  forms  prescribed 
by  the  statute.  (Mooney  v.  Valentynovicz,  262  111.  355; 
Teninga  v.  Glos,  supra.)  It  sufficiently  appears  that  the 
rights  of  defendants  Dirk  VanWyngarden  and  Jennie  Van- 
Wyngarden were  fully  found  and  protected  by  the  decree, 
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and  such  decree  was  in  accordance  with  their  desire  and 
consent,  and  they  are  not  complaining  thereof. 

As  to  the  other  assignments  of  error,  the  point  is  made 
that  one  of  the  abstracts  of  title  offered  in  evidence  by  the 
applicant  in  connection  with  the  oral  proof  was  composed 
partly  of  isolated  letters  and  figures,  and  hence  is  not  in 
the  English  language  and  should  not  have  been  received  in 
evidence;  that  an  abstract  of  title,  when  received  in  evi- 
dence, becomes  a  part  of  the  judicial  proceedings  and  must 
therefore  be  in  the  English  language,  under  section  18  of 
the  schedule  of  the  constitution  of  1870,  which  provides  that 
all  laws  of  the  State  of  Illinois,  and  all  judicial  writings 
and  judicial  proceedings,  etc.,  shall  be  conducted,  preserved 
and  published  in  no  other  than  the  English  language.  It 
further  appears  that  while  several  specific  objections  were 
made  to  the  introduction  of  the  abstract  at  the  time  it  was 
offered,  no  objection  was  made  that  by  reason  of  contain- 
ing abbreviations  and  symbols  it  was  not  in  the  English 
language,  as  is  urged  in  this  court  for  the  first  time,  nor 
was  such  objection  or  exception  made  to  the  report  of  the 
examiner.  There  was  an  objection  made  when  the  abstract 
was  offered  that  certain  parts  of  the  abstract  in  question, 
being  a  transcript  of  proceedings  in  a  chancery  suit  con- 
cerning the  premises,  were  unintelligible,  but  such  parts 
were  explained  by  evidence,  and  at  a  later  hearing  a  full 
transcript  of  the  record  of  the  chancery  suit  in  question 
was  put  in  evidence,  and  having  thus  been  made  intelligible 
the  objection  that  it  was  unintelligible  was  fully  answered. 
The  only  objection  made  in  this  respect  to  the  examiner's 
report  was  a  general  one ;  that  the  examiner,  upon  the  hear- 
ing before  him,  received  in  evidence  the  document  marked 
applicant's  "Exhibit  5"  (the  abstract  in  question)  and  con- 
sidered the  same  and  based  his  report,  in  part,  thereon. 
This  objection  was  not  sufficiently  specific,  and  the  exam- 
iner and  the  court,  as  far  as  the  record  shows,  were  not  ad- 
vised of  the  specific  objection  now  urged  for  the  first  time 


Digiti 


zed  by  G00gk 


126  The  People  v.  I.  C.  R.  R.  Co.  [266  111. 

in  this  court  and  had  no  opportunity  to  consider  same.  We 
would  be  justified  in  refusing  to  consider  it  now.  (Bjork 
v.  Glos,  256  111.  447;  Carlson  v.  Glos,  257  id.  149;  Keeney 
v.  Glos,  258  id.  555.)  In  the  case  of  Loehde  v.  Glos,  265 
111.  401,  substantially  the  same  objection  was  made  to  the 
introduction  of  a  similar  abstract  of  title  in  evidence,  and 
what  was  there  said  applies  to  this  case. 

As  no  error  has  been  pointed  out  which  we  consider  suf- 
ficient to  justify  a  reversal,  the  decree  of  the  circuit  court 
will  be  affirmed.  Decree  affirmed. 


The  People  ex  rel.  Lou  N.  Bear,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  December  16,  1014. 

1.  Taxes — the  county  board  may  levy  tax  for  State  aid  roads 
without  a  vote  of  the  people.  Money  for  State  aid  roads  may  be 
raised  by  a  levy  of  taxes  for  county  purposes  without  any  vote  of 
the  people,  provided  the  aggregate  of  the  levies  for  all  county  pur- 
poses, including  the  levy  for  State  aid  roads,  does  not  exceed  the 
constitutional  limit  of  seventy-five  cents  on  the  $100. 

2.  Same — rule  where  the  aggregate  county  tax  exceeds  the  con- 
stitutional limit.  If  the  aggregate  county  tax,  including  that  for 
State  aid  roads,  will  exceed  seventy-five  cents  on  the  $100,  the 
county  board  can  submit  to  the  people  the  proposition  to  levy  an 
amount  for  State  aid  roads  in  excess  of  seventy-five  cents  on  the 
$100,  or,  if  it  desires  to  raise  the  money  by  issuing  bonds,  it  can 
submit  the  question  of  the  bond  issue  to  a  vote  of  the  people. 

3.  Same — effect  if  county  board,  after  providing  for  fund,  de- 
cides not  to  adopt  selection  of  roads  by  State  commission.  If  the 
county  board,  after  providing  for  raising  the  money  for  State  aid 
roads  by  any  of  the  methods  authorized  by  law,  decides  not  to 
adopt  the  selection  of  roads  recommended  by  the  State  highway 
commission,  the  money  so  raised  must  be  held  as  a  separate  fund 
for  future  expenditure  for  State  aid  roads  whenever  the  roads  are 
thereafter  selected  and  agreed  upon  by  the  State  highway  commis- 
sion and  the  county  board. 
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4.  Same — county  board  has  reasonable  discretion  to  arrange,  in 
advance,  for  county  expenses.  Taxes  should  not  be  levied  simply 
to  enrich  the  public  treasury,  but  county  boards  have  a  reasonable 
discretion  to  arrange,  in  advance,  for  county  expenses  by  levying 
taxes  to  raise  the  funds. 

Appeal  from  the  County  Court  of  Champaign  county ; 
the  Hon.  William  G.  Spurgin,  Judge,  presiding. 

Green,  Jones  &  Palmer,  (John  G.  Drennan,  and 
Oris  Barth,  of  counsel,)  for  appellant. 

P.  J.  Lucey,  Attorney  General,  and  Thos.  E.  Dempcy, 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  application  in  the  county  court  of  Cham- 
paign county  for  judgment  and  order  of  sale  against  the 
Illinois  Central  Railroad  Company  for  failure  to  pay  that 
portion  of  the  county  tax  levied  for  State  aid  roads.  Ap- 
pellant filed  objections  on  the  ground  that  the  methods  spe- 
cified in  the  statute  were  not  followed  in  levying  said  tax. 
The  objections  were  overruled  and  judgment  was  entered. 
This  appeal  followed. 

Counsel  for  appellant  first  urge  that  no  valid  tax  could 
be  levied  for  constructing  State  aid  roads  without  first  sub- 
mitting the  question  of  issuing  bonds  therefor  to  the  legal, 
voters  of  the  county.  We  considered  that  question  in  Peo- 
ple v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497.  For 
the  reasons  there  given,  the  objections  to  this  tax  on  that 
ground  were  properly  overruled. 

Counsel  for  appellant  further  object  that  no  valid  tax 
could  be  levied  by  the  county  board  before  the  State  aid 
roads  of  said  county  had  been  selected,  plans,  specifications 
and  estimate  of  the  cost  thereof  had  been  determined  upon, 
the  county  superintendent  of  highways  selected  and  other 
preliminary  requisites  of  the  statute  complied  with,  and  that 
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therefore  the  levy  of  the  tax  in  question  for  State  aid  roads 
was  premature. 

The  State  Aid  Roads  act  went  into  force  July  i,  1913. 
August  27,  19 1 3,  the  county  clerk  of  Champaign  county 
received  from  the  State  highway  commission  a  communi- 
cation purporting  to  show  provisional  allotments  of  State 
aid  road  funds  by  counties,  and  stating  that  the  counties 
might  avail  themselves  of  their  allotments  by  providing  like 
amounts.  At  the  September  meeting  of  that  year  the  board 
of  supervisors  of  said  county  included  in  the  tax  levy  for 
county  purposes  an  item  of  $25,000  for  State  aid  road 
fund,  and  notice  of  said  levy  was  sent  the  State  highway 
commission,  thus  accepting  said  allotment.  The  record 
shows  that  in  November,  191 3,  the  road  and  bridge  com- 
mittee of  the  board  of  supervisors  forwarded  to  the  State 
highway  commission  a  map  of  the  county,  with  the  State 
aid  roads  indicated  thereon  which  had  been  previously  des- 
ignated and  approved  by  the  county  board,  and  that  a 
county  superintendent  of  highways  for  that  county  was  ap- 
pointed in  accordance  with  the  provisions  of  the  act  here 
under  consideration.  Later,  the  board  of  supervisors  made 
its  selection  as  to  the  State  aid  roads,  which  was  agreed 
to  by  the  State  highway  commission.  In  January,  1914, 
the  State  highway  commission  sent  a  notice  to  the  county 
clerk  of  Champaign  county  containing  certain  blanks  for 
acceptance  of  an  allotment  by  the  county.  This  letter  and 
notice  divided  the  allotment  into  two  separate  funds,  the 
first  of  which  ($9406)  was  stated  to  be  available  immedi- 
ately, and  the  other  allotment  ($16,461)  was  to  be  avail- 
able July  1,  1914.  March  5,  1914,  petitions  were  presented 
to  the  county  board  for  the  improvement  of  certain  high- 
ways as  State  aid  roads.  At  the  March  meeting  of  the 
board  of  supervisors  of  Champaign  county  a  resolution  was 
adopted  accepting  the  State  highway  commission's  allot- 
ment for  the  sums  referred  to  and  also  designating  the 
reads  or  highways  to  be  improved.     At  the  same  meeting 
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the  county  board  took  action  as  to  the  character  of  the  pro- 
posed improvements.  In  April  the  State  highway  com- 
mission sent  a  communication  to  the  county  board  agree- 
ing to  the  particular  roads  and  highways  formally  selected 
by  that  board,  and  in  June,  1914,  mailed  to  the  county 
board  what  they  called  the  "final  resolution  of  State  high- 
way department  in  regard  to  State  aid  roads  in  Champaign 
county."  At  the  June  meeting  of  the  county  board,  and 
after  the  application  for  this  judgment  was  filed,  a  resolu- 
tion was  adopted  by  the  board  appropriating  $26,000  for 
work  on  State  aid  roads.  At  this  same  meeting  the  board 
adopted  what  it  termed  a  "final  resolution,"  in  which  were 
set  out  the  routes  and  sections  of  the  road  to  be  improved. 

We  have  stated  the  main  dates  and  facts  as  to  the  com- 
munications between  the  State  highway  commission  and 
the  county  board  of  Champaign  county  with  reference  to 
State  aid  roads  in  that  county.  They  are  sufficient  to  show 
clearly  the  basis  of  the  objections  made  by  appellant,  that 
the  requisite  preliminary  requirements  had  not  been  com- 
plied with  before  the  levying  of  this  tax. 

All  the  sections  of  article  4  of  the  Road  and  Bridge 
act  in  force  July  1,  1913,  (Laws  of  1913,  p.  526,)  must 
be  read  and  considered  in  order  to  pass  on  this  question 
understanding^.  In  a  general  way  sections  9  to  15  of 
that  article  provide  the  method  of  designating  public  high- 
ways within  the  various  counties  which  are  to  be  State  aid 
roads.  Sections  15a  to  15c,  inclusive,  describe  the  method 
and  scheme  for  the  allotments  to  the  respective  counties  of 
the  money  of  the  State  out  of  the  appropriations  made  for 
that  purpose  and  the  method,  manner  and  time  of  accept- 
ance of  said  allotments  by  the  respective  counties.  Sections 
16  and  17  provide  how  State  aid  roads  shall  be  designated 
and  what  part  shall  be  first  constructed  and  improved  out 
of  the  first  allotment  of  the  State  and  appropriations  by 
the  respective  counties,  and  section  18  and  the  concluding 
sections  provide  for  the  surveys  by  the  State  highway  en- 
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gmeer  of  the  parts  of  State  aid  roads  in  a  given  county 
finally  selected  for  improvement,  the  preparation  of  maps, 
plans,  specifications  and  estimates,  and  the  letting  of  con- 
tracts for  such  work.  Of  course,  the  above  synopsis  is  not 
accurate  in  all  respects,  and  the  subjects  considered  in  one 
subdivision  may  be  referred  to  in  the  other  subdivisions  to 
a  greater  or  less  extent. 

It  is  insisted  by  counsel  for  appellant  that  sections  15a 
to  15c,  inclusive,  follow  in  logical  sequence  sections  20,  21 
and  22  of  the  act ;  that  they  are  plainly  amendments  to  the 
act  as  originally  drafted  and  should  properly  have  been 
designated  assertions  22a  to  22c,  inclusive.  There  is  noth- 
ing in  this  record  or  in  the  law  itself  that  justifies  this  last 
conclusion. 

Counsel  argue  that  a  reasonable  and  consistent  con- 
struction of  this  act  would  be  that  by  preliminary  proceed- 
ings from  twenty-five  to  forty  per  cent  of  the  public  high- 
ways of  each  particular  county  should  be  selected,  desig- 
nated and  finally  fixed  upon  as  highways  to  be  improved 
as  State  aid  roads;  that  plans,  specifications  and  estimates 
of  cost  of  the  proposed  improvement  of  said  highways 
should  be  fully  completed  and  determined  by  the  State 
highway  commission  and  then  accepted  by  the  county 
boards  of  the  respective  counties,  and  that  thereupon  the 
.proposition  to  improve  such  highways  in  the  manner  pro- 
posed should  be  submitted  to  the  legal  voters  of  the  county 
where  there  were  not  sufficient  funds  in  the  county  treas- 
ury available  therefor;  that  the  proposition  submitted  to 
the  legal  voters  would  be  the  general  proposition  of  im- 
proving the  designated  highways  in  the  manner  determined 
upon,  as  State  aid  roads ;  that  in  the  event  the  vote  should 
be  favorable  upon  the  scheme  adopted  by  the  highway  com- 
mission and  the  county  board,  then  allotments  would  be 
made  by  the  State  highway  commission  from  the  appro- 
priations of  the  legislature  for  this  purpose,  from  time  to 
time,  for  the  improvement  of  such  highways  as  should  be 
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fixed  by  final  resolution  of  the  highway  commission  and 
the  county  board,  and  that  bonds  be  issued  and  taxes  levied 
to  pay  for  the  same,  to  provide  a  fund  with  which  the 
county  could  carry  out  its  part  of  the  scheme.  We  do"  not 
think  this  would  be  a  consistent  or  reasonable  construction 
of  the  act.  Under  such  construction  it  would  be  impossible 
to  have  any  allotment  of  State  aid  money  to  the  various 
counties  or  do  any  work  for  the  first  year  after  this  act 
was  passed,  and  possibly  for  several  years  thereafter.  Vari- 
ous provisions  of  said  article  4  indicate  that  no  such  delay 
was  intended  by  the  legislature. 

In  this  connection  counsel  for  appellant  argue  that  the 
allotment  made  by  the  State  highway  commission  in  Au- 
gust, 191 3,  was  provisional,  only,  and  that  the  acceptance 
by  the  various  counties  referred  to  in  sections  15a,  15ft  and 
15c  means  the  acceptance  of  the  final  allotment.  A  reading 
of  the  act  will  show  that  this  argument  is  without  merit. 
The  first  allotment  is  clearly  preliminary,  in  a  certain  sense, 
because  it  is  provided  in  section  15ft  that  if  any  of  the 
counties  fail  to  accept  such  allotment  the  amount  so  allot- 
ted to  such  counties  shall  be  re-allotted  to  the  other  coun- 
ties that  have  complied  with  the  provisions  of  the  law.  The 
acceptance  by  each  county  of  the  allotment  was  clearly  in- 
tended to  be  the  acceptance  of  the  first  allotment,  and  not 
of  that  finally  allowed  to  each  county  if  a  re-allotment  was 
required  because  certain  counties  had  failed  to  comply.  The 
allotment  made  by  the  State  highway  commission  in  Au- 
gust, 19 1 3,  was  treated  by  the  State  highway  commission 
and  the  county  board  of  Champaign  county  as  the  one  that 
was  to  be  accepted  by  the  county  board. 

The  principal  ground  for  the  construction  contended 
for  by  appellant  is  found  in  the  wording  of  section  22  of 
article  4  of  said  Road  and  Bridge  act.  A  reading  of  that 
section  In  connection  with  section  15c  and  the  other  sec- 
tions of  said  article  4  demonstrates  beyond  question  that 
the  construction  so  urged  is  incorrect.     The  words  "pro- 
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posed  improvement,"  in  section  22,  fairly  construed,  refer 
to  improvements  mentioned  and  considered  in  sections  20, 
21  and  22y  and  not  to  the  improvements  referred  to  in  other 
sections  of  the  act  before  the  improvements  have  been 
finally  decided  upon.  After  State  aid  roads  have  been  des- 
ignated as  provided  by  sections  9  to  15,  inclusive,  and  the 
allotment  of  State  aid  money  announced  and  accepted  by 
the  various  counties,  the  county  board  of  any  given  county 
so  accepting  may  then  pass  a  resolution  stating  that  the 
public  interest  demands  the  improvement  of  a  certain  high- 
way to  be  constructed  as  provided  in  said  article  4.  The 
county  clerk  will  then  transmit,  as  was  done  here,  a  copy 
of  said  resolution  to  the  State  highway  commission.  It 
will  thereafter  be  passed  upon.  If  approved,  and  such  ap- 
proval is  certified  to  the  proper  county  board,  then,  after 
all  this  preliminary  work  is  done,  the  State  engineer  will 
survey  the  roads  and  make  maps,  plans  and  estimate  of 
cost,  pursuant  to  section  18,  and  report  the  same  to  the 
highway  commission  and  transmit  a  copy  to  the  county 
board,  pursuant  to  section  20.  Then  comes  the  final  reso- 
lution by  the  State  highway  commission  and  transmission 
of  a  copy  thereof  to  the  county  board,  as  required  by  sec- 
tion 21.  But  the  county  board  is  not  required  to  accept, 
even  then,  the  State  highway  commission's  allotment,  and 
after  an  examination  of  the  surveys,  maps,  plans  and  speci- 
fications it  may  refuse  to  go  on  with  the  work,  but  if 
the  county  board  still  desires  to  proceed  with  the  proposed 
improvement,  it  may  at  any  regular  or  special  meeting,  as 
provided  for  under  section  22,  authorize  the  proceedings 
necessary  to  enable  the  county  to  contribute  one-half  of  the 
necessary  cost. 

Reading  the  entire  act  together,  especially  sections  15c 
and  22,  we  are  of  the  opinion  that  the  money  for  these 
State  aid  roads  may  be  raised  by  a  levy  of  taxes  for  county 
purposes  without  any  vote  of  the  people,  provided  the  ag- 
gregate of  the  levies  for  all  county  purposes,  including  that 
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for  State  aid  roads,  does  not  exceed  the  constitutional  limit 
of  seventy-five  cents  on  the  $100.  In  case  the  aggregate 
does  exceed  this,  then  the  county  board  can  submit  the 
proposition  to  the  people  of  levying  an  amount  for  State 
aid  roads  in  excess  of  seventy-five  cents,  under  section  27 
of  chapter  34  of  our  statutes,  (Hurd's  Stat.  1913,  p.  639,) 
or  if  the  county  board  desires  to  raise  this  money,  not  by 
a  direct  tax  all  at  once  but  by  issuing  bonds,  it  can  submit 
that  question  under  section  28  of  said  chapter  34,  as  was 
evidently  intended  by  sections  15c  and  22  of  said  article  4 
of  the  Road  and  Bridge  act.  Under  any  of  these  methods, 
either  with  or  without  the  vote  of  the  people,  if  thereaf- 
ter the  county  board  decides  not  to  adopt  the  selection  of 
roads  recommended  by  the  State  highway  commission,  the 
money  so  raised  by  taxation  must  be  held,  under  section  23 
of  this  act,  as  a  separate  fund  for  future  expenditure  for 
State  aid  roads  and  for  no  other  purpose.  When  roads  are 
thereafter  selected  and  agreed  upon  both  by  the  State  high- 
way commission  and  the  county  board,  this  money  there- 
tofore collected  could  be  used  for  that  purpose  without 
levying  other  taxes. 

Counsel  for  appellant  argue  earnestly  and  at  length  as 
to  the  evils  that  will  come  from  putting  this  construction 
upon  the  statute,  insisting  that  if  the  construction  contended 
for  by  them  is  not  the  correct  one  the  property  owners  will 
not  have  any  means  of  knowing  what  roads  were  to  be 
improved  before  they  paid  their  taxes,  and  further  insist- 
ing that  large  sums  of  money  might  thus  be  collected  in. 
advance  from  the  property  owners,  great  injustice  thereby 
being  done.  If  the  cbnstruction  asked  for  by  counsel  for 
appellant  be  put  upon  this  act  the  property  owners  would 
not  thereby  gain  any  greater  rights  to  object  to  the  tax 
than  they  "have  under  the  construction  put  upon  the  act  in 
this  opinion.  Taxing  laws,  as  well  as  other  laws,  should 
receive  a  reasonable  and  practical  construction.  Taxes 
should  not  be  levied  simply  to  enrich  the  public  treasury. 
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The  unnecessary  accumulation  of  money  therein  is  unjust 
to  the  people,  depriving  them  of  the  use  of  the  money  for 
a  considerable  period,  and  is  also  unwise,  as  it  may  tempt 
those  having  the  custody  of  the  funds  to  use  them  improp- 
erly. (Cooley  on  Taxation,— 3d  ed. — 13.)  But  the  county, 
authorities  must  have  a  reasonable  discretion  in  arrang- 
ing in  advance  for  necessary  taxes  for  the  payment  of  the 
county  expenses.  If  they  clearly  abuse  this  discretionary 
power  and  raise  taxes  faster  than  they  are  likely  to  be 
heeded  the  courts  will  interfere.  {People  v.  Atchison,  To- 
peka  and  Santa  Fe  Railway  Co.  261  111.  33.)  We  do  not 
believe  the  construction  we  have  placed  oh  this  stajtute  will 
result  in  any  such  evils  as  are  feared  by  counsel  for  ap- 
pellant. In  any  event,  we  think  the  construction  given  is 
clearly  in  accordance  with  the  legislative  intent,  and  there- 
fore, if  such  evils  do  arise,  the  remedy  rests  with  the  leg-, 
islature  and  not  with  the  courts. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago,  Appellee,  vs.  Henry  M.  Lamb 
et  al.  Appellants. 

Opinion  filed  December  16,  1914. 

Special  assessments — when  a  concrete  retaining  wall  is  not 
part  of  sidewalk.  A  concrete  retaining  wall  which  holds  the  earth 
filling  and  cinder  foundation  for  a  cement  sidewalk  in  place  and 
which  forms  a  support  for  the  inner  edge  of  the  sidewalk,  the  cost 
of  such  wall  being  greater  than  the  cost  of  the  walk  itself,  cannot 
be  said  to  be  a  part  of  the  sidewalk  to  the  extent  of  exempting  the 
proposed  improvement  from  a  public  hearing,  under  section  7  of 
the  Local  Improvement  act. 

Appeal  from  the  County  Court  of  Cook  cdunty;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

William  T.  Hapeman,  (George  W.  Brown,  of  coun- 
sel,) for  appellants. 
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Phiup  J.  McKenna,  and  Alexander  E.  Arkin, 
:{Wiujam  H.  Sexton,  Corporation  Counsel,  of  counsel,) 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  instituted  in  the  county  court  of 
Cook  county  for  the  construction,  by  special  assessment  un- 
der the  Local  Improvement  act  of  1897,  of  a  cement  side7 
walk  sixteen  feet  in  width  on  each  side  of  North  Desplaines 
street  from  the  north  line  of  Austin  avenue  to  the  south 
line  of  West  Kinzie  street,  in  the  city  of  Chicago.  On  the 
hearing  as  to  the  confirmation  of  the  assessment  in  the 
county  court  certain  property  owners  filed  objections,  which 
were  overruled.    This  appeal  was  then  prosecuted. 

The  sole  question  urged  here  is  as  to  whether  a  public 
hearing  was  required,  under  the  statute,  before  the  ordi- 
nance for  the  construction  of  the  sidewalk  was  recom- 
mended by  the  board  of  local  improvements  to  the  city 
council.  The  ordinance  provided  that  the  sub-grade  should 
be  prepared  by  cutting  down  or  filling  up  the  surface  of 
the  ground  to  fourteen  inches  below  the  grade  of  the  side- 
walk space,  and  that  upon  this  sub-grade  should  be  put  a 
layer  of  cinders  or  other  equally  good  foundation  material, 
to  be  nine  inches  in  depth  after  being  thoroughly  com- 
pacted; that  the  said  filling  and  cinder  foundation  should 
be  retained  in  place  on  the  inner  side  of  the  walk  by  a 
Portland  cement  concrete  retaining  Avail,  six  inches  in  thick- 
ness at  the  top  and  forty  inches  in  thickness  at  the  bot- 
tom, to  extend  from  a  point  five  inches  below  the  grade  of 
the  sidewalk  space  to  a  point  twelve  inches  below  the  sur- 
face of  the  ground,  the  filling  and  cinder  foundation  to  be 
retained  in  place  on  the  outer  or  curb  side  of  the  walk  by 
a  curb  wall  now  in  place.  The  engineer  estimated  the  cost 
of  the  retaining  wall  to  be  $1771.40,  and  the  cost  of  the 
cement  part  of  the  sidewalk,  together  with  the  cinder  foun- 
dation, to  be  $847.30,  and  for  grading  $950.90.     From  a 
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drawing  of  the  improvement  shown  in  the  record  it  appears 
that  the  concrete  retaining  wall  on  the  inside  of  the  walk 
is  a  wall  or  pillar  of  concrete  nine  feet  and  seven  inches 
in  height  from  the  bottom  of  the  sidewalk  to  the  base  of 
the  wall,  the  slope  being  on  the  inner  side  next  to  the  fill- 
ing. It  is  stipulated  that  there  was  no  public  hearing  be- 
fore the  board  of  local  improvements.  If  the  concrete 
retaining  wall  can  be  properly  considered,  under  the  provi- 
sions of  the  Local  Improvement  act  (especially  sections  7 
and  8)  as  construed  by  this  court,  to  be  a  necessary  part 
of  the  sidewalk,  then  a  public  hearing  was  not  required. 

This  court  has  heretofore  held  that  the  curbing  along 
the  outer  edges  of  a  sidewalk,  which  was  also  to  serve  as 
a  curb-stone  for  the  street,  did  not  constitute  a  part  of  the 
sidewalk,  and  its  cost  could  not  be  included,  under  the  Side- 
walk act  of  1875,  as  part  of  the  cost  of  said  walk.  (Job 
v.  People,  193  111.  609.)  It  is  apparent  from  reading  the 
ordinance  in  that  case  that  the  curb-stone  served  as  a  curb 
for  the  foundation  of  the  walk.  Similar  reasoning  was 
used  in  Boats  v.  Bachmann,  201  111.  340,  although  there  the 
curb  did  not  immediately  abut  upon  the  edge  of  the  side- 
walk. It  has  also  been  held  that  a  sidewalk  ordinance,  un- 
der the  last  mentioned  act,  could  not  provide  for  seeding 
the  parkways  on  either  side  of  the  walk.  (People  v.  Field, 
197  111.  568;  see,  also,  People  v.  Latham,  203  111.  9.)  Un- 
der the  same  Sidewalk  act  an  ordinance  was  passed  to  con- 
struct a  sidewalk,  providing,  among  other  things,  that  on 
each  side  of  the  walk  after  it  should  have  been  built  and 
the  cement  properly  hardened,  clean  earth  should  be  banked 
up  against  the  walk,  level  with  the  top  thereof,  extending 
two  feet  beyond  its  sides  and  sloping  downward  in  the 
ratio  of  one-half  horizontal  to  one  vertical  until  the  natural 
surface  of  the  ground  was  reached.  This  court  in  that  case 
held  that  the  side-filling  or  berme  was  no  part  of  the  side- 
walk and  that  its  cost  could  not  be  provided  for  under  said 
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Sidewalk  act.  (People  v.  Patton,  223  111.  379.)  To  the 
same  effect  is  People  v.  Klehm,  238  111.  89. 

This  court  construed  section  7  of  the  Local  Improve- 
ment act  of  1897  in  City  of  Chicago  v.  Bassett,  238  111. 
412,  and  held  that  a  berme  similar  to  the  one  described 
herein  was  no  part  of  the  sidewalk  within  the  meaning  of 
said  section  7,  and  that  under  the  proviso  of  that  section, 
construed  in  connection  with  the  rest  of  the  act,  a  public 
hearing  was  required  for  a  sidewalk  improvement  with  such 
a  berme.  This  same  question  again  came  before  this  court 
in  Village  of  Glencoe  v.  Uthe,  253  111.  518.  In  that  case 
the  proof  showed  that  a  similar  berme  or  sloping  embank- 
ment was  provided  as  a  part  of  the  sidewalk.  An  engineer 
testified  that  said  berme  was  provided  as  a  retaining  wall 
to  hold  the  cinder  foundation  in  place  and  prevent  it  from 
disintegrating  by  sloughing  off  and  leaving  no  filling  under 
the  edge  of  the  walk,  being  made  of  earth  removed  from 
the  excavation,  because  it  was  less  expensive  than  a  curb 
or  plank  retaining  wall.  In  that  case  it  was  held  that  the 
berme  or  embankment  was  no  part  of  the  sidewalk  and 
that  it  was  erroneous  to  confirm  the  assessment  without 
having  a  public  hearing,  and  this  notwithstanding  that  it 
was  held  in  City  of  Chicago  v.  Bassett,  supra,  that  a  wooden 
curb  to  retain  the  cinders  might  be  held  a  necessary  part 
of  the  sidewalk.  A  like  conclusion  was  reached  on  this 
subject  in  City  of  Chicago  v.  Bdens,  261  111.  272. 

For  most  improvements  constructed  under  the  Local 
Improvement  act  of  1897  the  legislature  intended  that  there 
should  be  public  hearings,  so  that  the  property  owner  and 
tax-payer  might  have  an  opportunity  to  know  of  the  char- 
acter of  the  work  proposed  and  have  a  hearing  before  the 
board  of  local  improvements,  if  desired,  as  to  the  neces- 
sity or  wisdom  of  the  improvement.  Section  7,  however, 
contains  a  proviso  that  public  hearings  are  not  required  as 
to  certain  minor  improvements,  sidewalks  being  included 
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among  the  exceptions.  While  it  may  be  difficult  to  lay 
down  a  rule  that  will  fairly  state  just  what  may  be  prop- 
erly included  as  a  necessary  part  of  a  sidewalk,  it  seems 
evident  that  the  legislature  did  not  intend  to  include  a  spe- 
cial structure  or  foundation  that  would  be  more  costly  than 
the  sidewalk  itself,  as  that  term  is  commonly  understood. 
If  a  berme  or  retaining  wall  made  of  earth  outside  the  lim- 
its of  the  walk,  even  though  it  is  less  expensive  than  a 
plank  curb,  cannot  be  considered  a  part  of  the  walk,  it 
will  be  difficult  to  convince  the  ordinary  mind  that  a  curb 
retaining  wall  immediately  below  the  walk,  such  as  the  one 
here  in  question,  could  be  fairly  held  to  be  a  part  of  the 
walk.  If  this  concrete  retaining  wall  could  be  so  held,  then 
there  is  nothing  to  prevent  building  concrete  retaining  walls 
as  part  of  the  walk  on  both  of  its  boundaries,  and  if  such 
a  retaining  wall  nearly  ten  feet  in  height  could  be  so  con- 
structed, why  not  one  fifteen  or  twenty  feet  in  height, — 
and,  for  that  matter,  any  height, — provided  it  is  under  and 
within  the  limits  of  the  outer  edges  of  the  walk?  Ordi- 
nary grading  or  filling  as  a  foundation  for  the  walk  would 
be  generally  understood  as  a  part  of  the  sidewalk,  and  we 
are  of  the  opinion  that  a  sidewalk  requiring  such  grading 
would  not  require  a  public  hearing,  but  the  concrete  wall 
and  the  grading  here  in  question  cannot  fairly  be  consid- 
ered a  part  of  the  sidewalk  itself.  A  public  hearing  under 
the  statute  was  therefore  necessary.  The  objection  having 
been  raised  on  the  hearing  for  confirmation  should  have 
been  sustained.  See  Village  of  Homewood  v.  Granniss, 
265  111.  135. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  objections  and  dismiss  the  pro1 
ceedings  as  to  the  property  in  question. 

Reversed  and  remanded,  with  directions. 
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The  People  of  the 'State  of.  Illinois,  Appellee,  vs. 
.The  Northern  Trust  Company,  Appellant. 

Opinion  Hied  December  16,  1914, 

1.  Inheritance  tax — a  trustee  has  an  appealable  interest  if  he 
"believes  inheritance  tax  unjust.  A  trustee  who  in  good  faith  be- 
lieves that  an  inheritance  tax  has  been  assessed  illegally,  or  in  an 
improper  amount  may  appeal  from  the  judgment,  not  only  to  pre- 
serve "the  rights  of  the  beneficiaries  but  to  protect  himself  from 
personal  liability  in  case  he  should  pay  a  claim  that  should  after- 
wards be  adjudged  illegal. 

2.  Same — when  testator's  daughter  has  a  life  estate  in  entire 
trust  fund.  Where,  after  creating  a  trust  for  his  only  daughter 
and  directing  the  trustee  to  pay  her  the  income  and  distribute  the 
principal  to  her  in  specified  portions  at  periods  of  five,  ten  and  fif- 
teen years,  the  testator  adds  a  codicil  giving  the  trustee  discretion 
to  withhold  the  payments  of  the  principal  and  hold  all  the  estate 
in  trust  for  her  until  such  time  as  the  trustee  shall  deem  best  or 
for  her  life,  the  daughter  has  a  life  estate  in  the  entire  trust  fund, 
regardless  of  the  disposition  made  by  the  will  in  case  of  her  death 
before  receiving  the  principal. 

Appeal  from  the  County  Court  of  Cook  county;   the 
Hon.  John  E.  Owens,  Judge,  presiding. 

Newton  A.  Partridge,  and  William  S.  Miller,  for 
appellant.  , 

P.  J.  Lucey,  Attorney  General,  and  Thoma$  J.  Young, 
for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  an  appeal  to  the  county  court  from  the  order 
of  the  county  judge  of  Cook  county  entered  September  12, 
1913,  confirming  the  appraiser's  report  and  fixing  the  tax 
on  the  estate  of  William  F.  White,  deceased,  under  the  In- 
heritance Tax  law  of  1909.  The  estate  was  appraised  for 
taxation  at  $83,842.08,  and  the  appraisement  is  not  ques- 
tioned.   The  estate  was  distributed  to  some  fifteen  benefici- 
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aries  under  the  will  of  William  F.  White  and  taxes  were 
assessed  upon  such  legacies  as  in  the  opinion  of  the  county 
court  were  liable,  and  most  of  these  taxes  are  not  in  dispute. 
The  appeal  to  this  court  by  the  trustee  under  the  will  is  for 
the  purpose  of  reviewing  the  allotment  for  taxation  of  the 
distribution  to  Marguerite  R.  White  Ash  of  $17,394.77,  An- 
nie L.  Waller  $31,623.66,  Corolyn  Parker  $15,661.83  and 
Frank  M.  White  $16,061.82.  The  total  amount  of  taxes  as- 
sessed by  the  county  judge  and  confirmed  by  the  county 
court  was  $1769.43.  The  Northern  Trust  Company,  as  ex- 
ecutor and  trustee  under  the  will,  duly  excepted  to  the  as- 
sessment of  taxes  and  has  perfected  its  appeal  to  this  court, 
and  here  contends  that  the  assessment  is  excessive  and  that 
the  true  amount  of  inheritance  tax  for  which  the  estate  is 
liable  is  $744.10. 

Marguerite  R.  White  Ash  is  the  only  surviving  child  of 
the  testator.  The  other  devisees  named  are  collateral  kin- 
dred. The  controversy  here  turns  primarily  upon  the  con- 
struction to  be  given  to  certain  clauses  of  the  last  will  and 
testament  of  William  F.  White.  Appellant  contends  that 
under  the  will  the  daughter  should  have  been  given  a  larger 
amount,  which  would  have  reduced  the  residuary  estate,  and 
since  the  rate  of  inheritance  taxes  is  lowef  on  a  legacy 
given  to  a  child  than  it  is  when  it  is  given  to  collateral  kin- 
dred, the  amount  of  inheritance  tax  will  be  reduced  by  any 
increase  thAt  the  daughter  may  be  held  to  be  entitled  to  un- 
der the  will.  The  merits  of  the  whole  controversy  depend 
upon  the  proper  construction  to  be  given  to  certain  portions 
of  the  last  will  and  testament  of  the  testator. 

Appellee  contends  that  the  appeal  ought  to  be  dismissed 
or  the  judgment  affirmed,  because,  it  is  said,  the  Northern 
Trust  Company,  as  executor  and  trustee,  has  no  such  inter- 
est as  will  justify  it  in  prosecuting  this  appeal.  The  bene- 
ficiaries under  the  will  are  not  parties  to  this  appeal  and  so 
far  as  the  record  shows  they  are  satisfied  with  the  assess- 
ment of  taxes  made  by  the  court  below,  but  we  are  of  the 
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opinion  that  the  executor  and  trustee,  under  this  will  and 
under  the  statute,  has  an  appealable  interest  in  this  con- 
troversy. Section  5  of  the  Inheritance  Tax  law  of  1909 
makes  all  executors,  administrators  and  trustees  personally 
liable  for  the  payment  of  inheritance  taxes,  and  also  for 
the  expenses,  costs  and  fees  of  collection  where  proceedings 
for  that  purpose  are  instituted.  It  is  the  duty  of  the  trustee 
to  protect  the  interest  of  the  beneficiaries  in  the  trust  fund, 
and  in  cases  where  the  trustee  in  good  faith  believes  that 
the  estate  in  his  hands  has  been  assessed  illegally  or  an 
improper  amount  he  may  properly  resort  to  the  courts  for 
the  purpose  of  having  the  matter  authoritatively  determined, 
not  only  to  preserve  the  rights  of  the  beneficiaries  but  to 
protect  himself  from  personal  liability  in  case  he  should  pay 
a  claim  that  should  afterwards  be  adjudged  illegal.  Upon 
this  point  appellee  cites  Hartley's  Estate,  181  Pa.  St.  339, 
(37  Atl.  Rep.  587,)  and  I  sham  v.  New  York  Ass'n,  177 
N.Y.  218,  (69  N.  E.  Rep.  367,)  as  authority  supporting 
the  contention  that  the  executor  or  trustee  has  no  appeal- 
able interest  in  a  controversy  as  to  the  succession  taxes  upon 
the  trust  fund.  A  careful  examination  of  those  cases  will 
show  that  they  are  decided  under  statutes  somewhat  differ- 
ent from  ours  and  that  they  are  distinguishable  in  their 
facts  from  the  case  at  bar.  In  our  opinion  the  trustee  has 
such  an  interest  in  this  controversy  as  to  sustain  the  right 
to  an  appeal. 

There  is  also  some  contention  on  the  part  of  appellee 
that  the  bill  of  exceptions  is  incomplete  and  for  that  reason 
the  judgment  below  should  be  affirmed.  The  bill  of  excep- 
tions contains  everything  that  is  necessary  to  a  full  and 
complete  understanding  of  the  questions  at  issue,  and  that 
is  all  that  is  required.  There  is  no  dispute  here  as  to  the 
facts  and  the  bill  of  exceptions  is  sufficient  to  present  the 
legal  controversy  involved.  With  these  preliminary  matters 
out  of  the  way  we  shall  now  proceed  to  consider  the  merits 
of  this  appeal. 
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As  already  stated,  the  controversy  depends  upon  the 
construction  to  be  given  to  certain  portions  of  the  will  and 
codicil  of  the  testator.  William  F.  White  in  his  lifetime 
was  a  householder  residing  at  4340  Oakenwald  avenue,  in 
Chicago.  His  daughter,  Marguerite  R.,  resided  with  him 
at  the  time  of  his  death  and  was  unmarried.  Since  his 
death  she  has  married  a  Mr.  Ash.  The  probate  court 
of  Cook  county  allowed  the  daughter  a  child's  award  of 
$3000.  The  first  clause  of  the  will  directs  the  payment  of 
all  just  debts  and  funeral  expenses  and  costs  of  adminis- 
tration. The  second  clause  gives  the  daughter,  Marguerite 
R.,  all  household  goods  and  chattels  and  the  sum  of  $1000, 
which  the  executor  is  directed  to  pay  to  her  as  soon  as  pos- 
sible after  the  testator's  death.  The  third  clause  gives  and 
bequeaths  to  the  testator's  sister,  Rebecca  S.  Wentworth, 
$1000;  to  Annie  L.  Waller,  daughter  of  said  sister,  $500; 
to  Helen  Waller,  Henry  Wentworth  Waller,  Maurice  W. 
Waller  and  Corolyn  Rebecca  Waller,  children  of  the  said 
Annie  L.  Waller,  $100  each;  to  Corolyn  Wentworth  and 
Hester  Wentworth,  of  Chicago,  daughters  of  the  testator's 
nephew,  Edward  C.  Wentworth,  $100  each;  to  Frank  M. 
White,  $500 ;  to  testator's  mother-in-law,  Sarah  J.  Denig, 
and  his  sister-in-law  Dr.  Blanche  A.  Denig,  the  sum  of 
$500  each ;  to  his  sisters-in-law  Ella  H.  Denig  and  Louise 
D.  Garty,  and  to  his  brother-in-law,  Augustus  M.  Denig, 
the  sum  of  $200  each.  Clause  4  devises  to  appellant,  the 
Northern  Trust  Company,  as  trustee,  all  the  remaining  es- 
tate and  property  of  all  kinds  whatsoever,  to  have  and  hold 
upon  the  trusts  and  with  the  powers  thereinafter  stated, 
and  during  the  period  of  the  trusteeship  the  trustee  is  to 
take  possession  of,  hold,  manage,  care  for  and  protect  the 
trust  estate  and  collect  the  income  therefrom.  The  trustee 
is  given  power  to  convert  real  estate  into  personal  or  per- 
sonal into  realty,  and  to  invest  the  trust  fund  in  its  name, 
as  trustee.  The  trustee  is  also  given  full  power  to  sell  and 
convey  any  of  said  trust  property  by  and  with  the  written 


Digiti 


zed  by  G00gk 


Dee.  T14.]      The  People  v.  Northern  Trust  Co.         143 

consent  of  the  daughter,  Marguerite  R.  White,  if  she  be 
living.  The  will  directs  the  trustee  to  make  the  following 
disposition  of  the  principal  and  income  of  said  trust  estate : 

"(A)  The  entire  net  income  from  said  trust  estate,  or  from 
the  portion  thereof  from  time  to  time  held  in  trust,  after  paying 
taxes,  assessments,  insurance,  repairs  and  the  charges  and  expen- 
ditures reasonably  necessary  and  proper  in  caring  for  and  man- 
aging the  said  trust  estate,  shall  be  paid  to  my  said  daughter, 
Marguerite  R.  White,  in  convenient  installments,  until  the  expi- 
ration of  fifteen  years  from  the  date  of  my  death  or  until  the  death 
of  my  said  daughter,  should  she  die  before  that  time.  At  the  ex- 
piration of  five  years  from  the  date  of  my  death"  said  trustee  shall 
pay  over,  convey  and  deliver  to  my  said  daughter  one-third  in 
value  of  the  principal  of  said  trust  estate;  at  the  expiration  of 
ten  years  from  the  date  of  my  death  said  trustee  shall  pay  over, 
convey  and  deliver  to  my  said  daughter  one-half  in  value  of  the 
remaining  principal  of  said  trust  estate;  and  at  the  expiration 
of  fifteen  years  from  the  date  of  my  death  said  trustee  Shall  pay 
over,  convey  and  deliver  to  my  said  daughter  the  entire  trust  es- 
tate then  remaining,  with  the  accumulations  thereof.  In  making 
the  divisions  and  partial  distributions  above  provided  for  I  desire 
my  said  trustee  to  consult  with  my  said  daughter,  and  to  deliver 
to  her  at  each  partial  distribution  such  items  of  said  estate  as 
she  may  wish  and  may  be  best  able  to  manage  anfrcare  for. 

"(B)  in  case  of  the  death  of  my  said  daughter  before  the  date 
of  my  death  or  before  the  entire  trust  estate  is  distributed  to  her, 
as  provided  in  paragraph  (A,)  leaving  a  child  or  children  her 
surviving,  then  said  trustee  shall  pay  the  net  income  from  said 
trust  estate  remaining  in  its  hands  to  such  child  or  children  until 
the  youngest  child  at  any  time  surviving  shall  have  attained  the 
age  of  twenty-one  years  or  until  the  death  of  the  last  surviving 
child,  in  case  such  child  dies  under  the  age  of  twenty-one  years, 

whereuP°n  Wiluam  F.  White.  (Seal) 

Said  trustee  shall  forthwith  pay  over,  convey  and  deliver  the  en- 
tire principal  of  said  trust  estate  then  remaining  to  the  child  or 
children  of  my  said  daughter  then  surviving,  in  equal  parts,  pro- 
vided that  the  issue  of  any  deceased  child  of  my  said  daughter 
shall  receive  the  share  of  said  income  that  the  parent  of  such 
issue  would  have  received  hereunder  if  living,  and  provided  fur- 
ther that  the  issue  of  any  deceased  child  of  my  said  daughter 
living  at  the  time  of  distribution,  as  in  this  paragraph  above  pro- 
vided for,  shall  receive  the  share  of  the  principal  of  the  trust  es- 
tate which  the  deceased  parent  of  such  issue  would  have  received 
if  then  living.     In  case  my  said  daughter  should  die  before  the 
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date  of  my  death  or  before  the  entire  trust  estate  is  distributed 
to  her,  as  provided  in  paragraph  (A,)  leaving  no  child  or  chil- 
dren her  surviving  but  leaving  the  issue  of  a  deceased  child  sur- 
viving, then  said  trustee  shall  forthwith  pay  over,  convey  and 
deliver  the  entire  trust  estate  then  remaining,  with  all  accumula- 
tions thereof,  to  such  issue  then  surviving,  in  equal  parts,  such 
issue  to  take  per  stirpes  and  not  per  capita. 

"(C)  In  case  my  said  daughter  should  die  before  the  date  of 
my  death  or  should  die  before  the  entire  trust  estate  is  distributed 
to  her,  as  set  forth  in  paragraph  (A,)  leaving  no  child  or  chil- 
dren or  issue  thereof  her  surviving,  or  in  case  she  should  die 
leaving  a  child  or  children  but  the  last  survivpr  thereof  should 
die  before  the  time  for  final  distribution,  above  provided  for  in 
paragraph  (B,)  without  issue  or  the  issue  of  any  previously  de- 
ceased child  of  my  said  daughter  then  surviving,  then  and  in 
either  of  these  events  said  trustee  shall  pay  the  entire  net  income 
from  said  trust  estate  to  my  sister,  Rebecca  S.  Wentworth,  during 
her  life,  and  upon  the  death  of  my  said  sister,  or  upon  the  hap- 
pening of  said  contingencies  in  case  my  said  sister  be  not  then 
living,  said  trustee  shall  pay  over,  convey  and  deliver  the  entire 
trust  estate  at  that  time  existing,  as  follows :  To  my  niece,  Annie 
L.  Waller,  daughter  of  my  said  sister,  Rebecca  S.  Wentworth,  if 
living,  one-half  thereof,  and  if  the  said  Annie  L.  Waller  be  not 
then  living,  then  said  one-half  thereof  to  be  divided  equally  among 
the  children  Wiixiam  F.  White.  (Seal) 

pf  the  said  Annie  L.  Waller  then  living;  to  Corolyn  Wentworth 
and  Hester  Wentworth,  daughters  of  my  nephew,  Edward  C. 
Wentworth,  or  the  survivor  of  them,  one-fourth  thereof,  and  to 
my  nephew,  Frank  M.  White,  the  son  of  my  deceased  brother, 
Henry  White,  one-fourth  thereof. 

"(E)  I  direct  said  trustee  to  permit  my  said  daughter,  Mar- 
guerite R.  White,  to  have  the  use  and  occupation  of  my  home- 
stead property  on  Oakenwald  avenue,  in  Chicago,  Illinois,  so  long 
as  she  may  desire  to  occupy  the  same. 

"(F)  It  is  my  will  and  intention  by  the  provisions  herein- 
before made  for  my  said  daughter,  Marguerite  R.  White,  to  pro- 
vide for  her  comfortable  support  and  maintenance  during  her 
life,  and  it  is  my  will,  and  I  direct,  that  all  payments  accruing  to 
her  under  my  will  shall  be  made  to  her  in  person,  without  any 
power  of  anticipation  or  alienation,  and  that  .her  interest  here- 
under shall  not  be  liable  to  be  taken  for  the  satisfaction  or  pay- 
ment of  any  obligation  which  may  at  any  time  be  created  by  her 
or  exist  against  her. 

"(G)  I  hereby  appoint  said  The  Northern  Trust  Company  ex- 
ecutor of,  as  well  as  trustee  under,  this  my  last  will  and  testa? 
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ment,  and  I  direct  that  said  executor  pay  all  governmental  charges, 
taxes  or  liens  imposed  on  this  estate,  or  the  interests  of  any  bene- 
ficiary therein,  by  any  law  of  any  State  relating  to  the  transmis- 
sion of  property  by  descent  or  devise",  and  I  do  further  direct  that 
all  such  charges,  taxes  and  liens  be  paid  by  my  said  executor  out 
of  the  corpus  of  my  estate  and  not  charged  against  the  respective 
beneficiaries. 

"In  witness  whereof  I  have  hereunto,  and  at  the  foot  of  each 
of  the  six  preceding  pages  hereof,  set  my  hand  and  seal  this  12th 
day  of  October,  A.  D.  1906.         Wiujam  p  ^^    (Seal)„ 

The  foregoing  will  was  executed  on  the  12th  day  of 
October,  1906.  Afterwards,  on  the  16th  of  February,  1910, 
the  testator  made  and  executed  the  following  codicil  to  the 
said  will : 

"I,  William  F.  White,  do  make,  publish  and  declare  this  to  be 
a  codicil  to  my  last  will  and  testament  bearing  date  the  12th  day 
of  October,  1906,  and  witnessed  by  Charles  W.  Hubbard,  Alexan- 
der S.  Falls  and  George  W.  Gordon,  and  I  do  hereby  ratify  and 
confirm  my  said  last  will  and  testament  except  in  so  far  as  the 
same  may  be  modified  by  this  codicil. 

"I  expressly  direct  that  if  at  the  respective  times  at  which  the 
principal  of  my  trust  estate  is  to  be  distributed  to  my  daughter) 
Marguerite  R.  White,  namely,  five  years,  ten  years  and  fifteen 
years  after  my  death,  my  trustee  shall  be  of  the  opinion  that  for 
any  reason  the  best  interests  of  my  daughter  demand  that  all  or 
a  portion  of  said  trust  estate  continue  to  be  held  by  my  said  trus- 
tee, then  said  trustee  shall  so  continue  to  hold  all  or  a  portion 
of  said  trust  estate,  as  it  deems  best,  for  the  benefit  of  my  said 
daughter  until  such  time  or  times  as  in  its  judgment  the  same 
should  be  paid  to  her,  or  during  her  entire  life  if  it  deems  such 
course  advisable,  and  during  the  period  during  which  said  trust 
estate  may  be  held  under  the  directions  contained  in  this  codicil 
the  net  income  from  the  same  shall  be  paid  to  my  said,  daughter 
in  person,  without  power  of  anticipation  or  alienation  or  without 
having  the  same  become  liable  for  her  debts,  as  is  in  said  will 
provided,  and  in  case  of  her  death  while  any  portion  of  said  trust 
estate  is  being  held  for  her,  then  the  same  shall  be  distributed  in 
the  same  manner  tjiat  it  would  be  distributed  under  the  terms  of 
my  said  will  in  case  of  her  death  prior  to  the  expiration  of  fifteen 
years  from  the  time  of  my  death." 

The  county  court  by  its  final  order  found  the  value  of 
the  real  estate  to  which  the  testator  held  title  to  be  $9150, 
and  that  said  real  estate  consisted  of  the  testator's  home- 
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stead  on  Oakenwald  avenue,  in  which  the  daughter  was 
given  a  life  estate.  The  life  estate  of  the  daughter  in  the 
homestead  was  valued  af  the  sum  of  $6523.95,  and  this 
valuation  is  not  questioned.  The  value  of  the  household 
effects  which  were  given  to  the  daughter  was  $488.25, 
which,  with  the  specific  legacy  of  $1000  and  the  child's 
award  of  $3000,  with  the  value  of  the  homestead  added, 
gives  a  total  appraisable  value  of  $8688.25.  This  amount 
being  deducted  from  the  total  amount  of  the  estate  leaves 
the  total  value  of  the  trust  estate  $75,153.83.  By  its  final 
order  the  county  court  valued  the  estate  and  interest  of 
Marguerite  R.  White  Ash  in  the  trust  estate  other  than  the 
real  estate  at  $6382.57.  The  trust  estate,  after  deducting 
the  value  of  the  homestead,  is  $66,003.83.  The  county 
court  valued  the  interest  of  the  daughter  in  the  trust  estate 
other  than  the  homestead  at  $6382.57,  which  is  stated  to 
be  the  present  value  of  the  income  for  two  years  computed 
upon  the  trust  estate.  The  result  of  this  finding  is  to  in- 
crease the  amounts  allotted  to  the  contingent  interests  as 
remainder-men  and  to  decrease  the  amounts  that  should  be 
allotted  for  assessment  to  the  daughter. 

It  will  be  observed  by  the  terms  of  the  will  above  set 
out  that  the  controlling  consideration  of  the  testator  was 
to  make  provision  for  his  daughter  during  her  lifetime,  and 
this  was  the  primary  purpose  of  creating  the  trust.  The 
will  provides  that  the  trustee  shall  collect  and  pay  the  daugh- 
ter the  income  from  said  trust  estate  for  the  period  of  fif- 
teen years,  and  provides  that  at  the  end  of  five,  years  the 
trustee  shall  pay  over  and  deliver  to  the  daughter  one-third 
of,  the  principal  of  said  trust  estate,  and  at  the  end  of  ten 
years  one-half  of  the  remainder,  and  at  the  end  of  fifteen 
years,  if  she  be  then  living,  the  balance  of  the  estate.  By 
the  codicil  these  payments  of  the  principal  were  made  dis- 
cretionary with  the  trustee,  and  power  was  given  to  the 
trustee  to  withhold  the  same  if  for  any  reason  it  appeared 
to  be  for  the  best  interest  of  said  daughter,  but  the  codicil 
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expressly  enjoined  upon  the  trustee  to  continue  to  pay  the 
income  to  said  daughter  and  to  hold  said  estate  for  her 
benefit  during  her  entire  life,  if  such  course  was  deemed 
advisable.  In  any  view  that  can  be  taken  of  the  codicil, 
the  daughter  was  given  a  life  estate  in  the  trust  fund.  The 
only  way,  under  the  provisions  of  the  will,  to  terminate 
such  life  estate  before  the  death  of  said  daughter  would 
be  by  the  delivery  to  her  of  the  principal.  It  is  difficult  to 
determine  the  basis  upon  which  the  county  court  fixed  the 
value  of  the  interests  of  the  daughter,  but  it  is  apparent 
that  the  court  fixed  the  value  at  a  sum  very  much  below 
the  present  value  of  a  life  estate  in  the  trust  fund.  The 
real  estate  in  which  the  daughter  had  a  homestead,  which 
is  a  life  interest,  was  valued  at  $6523.95,  and  this  amount 
•is  not  questioned  by  either  party.  Adopting  the  same  basis 
for  the  valuation  of  the  life  interest  in  the  balance  of  the 
trust  estate,  which  is  $66,003.83,  the  present  worth  or  tax- 
able value  of  the  life  estate  computed  by  the  mortality  ta- 
bles would  be  $47,060.73.  The  difference  between  this 
amount  and  that  fixed  by  the  court  is  $40,678.16.  If  this 
amount  be  taxed  at  the  rate  fixed  by  the  statute  where  the 
succession  passes  to  a  child,  the  amount  of  taxes  would  be 
very  much  less  than  if  taxed  at  the  rate  fixed  by  the  stat- 
ute where  the  succession  is  by  collaterals.  Holding,  as  we 
do,  that  under  the  terms  of  the  will  the  daughter  is  enti- 
tled to  a  life  estate  in  the  whole  of  the  trust  fund,  it  fol- 
lows that  the  court  erred  in  fixing  the  amount  of  inherit- 
ance tax  that  should  be  charged  against  appellant. 

The  judgment  of  the  county  court  of  Cook  county  is 
reversed  and  the  cause  remanded,  with  directions  to  enter 
a  judgment  in  accordance  with  the  views  herein  expressed. 
Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Charlie  Lee,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014. 

Criminal  law — information  for  contributing  to  delinquency  of 
child  must  aver  that  defendant  stood  in  loco  parentis.  The  act  of 
1905,  (Laws  of  1905,  p.  19,)  providing  for  the  punishment  of  per- 
sons contributing  to  the  delinquency  of  children,  applies  only  to 
the  persons  standing  in  the  relations  named  in  the  act  or  in  loco 
parentis,  and  the  fact  of  such  relation  must  be  averred  in  an  in- 
dictment or  information  charging  a  violation  of  the  act  (People 
v.  Melville,  26$  111.  176,  followed.) 

Writ  of  Error  to  the  Branch  "C"  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  writ  of  error 
to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhlir,  Judge,  presiding. 

Charles  E.  Erbstein,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  D.  E.  Detrich,  (Edward  E.  Wilson,  and 
George  P.  Ramsey,  of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  convicted  in  the  municipal  court 
of  Chicago  upon  an  information  charging  him  with  un- 
lawfully encouraging,  aiding,  abetting  and  conniving  at  the 
delinquency  of  Nellie  Furlong,  a  female  minor  child  un- 
der the  age  of  eighteen  years,  and  willfully  and  unlawfully 
committing  acts  which  directly  produced  and  contributed  to 
conditions  which  rendered  the  said  Nellie  Furlong  a  de- 
linquent child,  and  that  plaintiff  in  error  took  the  said  Nel- 
lie Furlong  to  his  room  and  there  lived  with  her  as  man 
and  wife.  The  information  did  not  allege  that  plaintiff  in 
error  sustained  the  relation  of  parent,  legal  guardian  or 
other  relation  which  imposed  any  duty  upon  him  to  pro- 
vide for  the  welfare  of  the  said  Nellie  Furlong. 
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The  statute  upon  which  the  information  is  based  is  as 
follows:  "Any  parent  or  parents,  or  legal  guardian,  or 
person  having  the  custody  of  any  dependent,  neglected  or 
delinquent  child,  as  defined  by  the  statutes  of  this  State, 
or  any  other  person  who  shall  knowingly  or  willfully  en- 
courage, aid,  cause,  abet  or  connive  at  such  state  of  de- 
pendency, neglect  or  delinquency,  or  shall  knowingly  or 
willfully  do  any  act  or  acts  that  directly  produce,  promote 
or  contribute  to,  the  conditions  which  render  such  child  a 
dependent,  neglected  or  delinquent  child  as  so  defined,  or 
who,  having  the  custody  of  such  child,  shall,  when  able  to 
do  so,  willfully  neglect  to  do  that  which  will  directly  tend 
to  prevent  such  state  of  dependency,  neglect  or  delinquency, 
or  to  remove  the  conditions  which  render  such  child  either 
a  neglected,  dependent  or  delinquent  child,  as  aforesaid,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  $200, 
or  by  imprisonment  in  the  county  jail,  house  of  correction, 
or  workhouse,  for  not  more  than  twelve  months,  or  both  by 
such  fine  and  imprisonment :  Provided,  that  instead  of  im- 
posing the  punishment  hereinbefore  provided,  the  court  shall 
have  the  power  to  enter  an  order  suspending  sentence  and 
releasing  the  defendant  from  custody,  on  probation,  for  the 
space  of  one  year,  upon  his  or  her  entering  into  a  recogni- 
zance, with  or  without  sureties,  in  such  sums  as  the  court 
may  direct.  The  condition  of  the  recognizance  shall  be 
such  that  if  the  defendant  shall  make  his  or  her  personal 
appearance  in  court  whenever  ordered  to  do  so  within  a 
year,  and  shall  provide  and  care  for  such  dependent,  neg- 
lected or  delinquent  child  in  such  manner  as  to  prevent  a 
continuance  or  repetition  of  such  state  of  dependency,  neg- 
lect or  delinquency,  or  as  otherwise  may  be  directed  by  the 
court,  and  shall  further  comply  with  the  terms  of  such 
order,  then  the  recognizance  shall  be  void,  otherwise  of 
full  force  and  effect.  If  the  court  be  satisfied,  by  infor- 
mation and  due  proof  under  oath,  that  at  any  time  during 
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the  year  the  defendant  has  violated  the  terms  of  such  order, 
it  may  forthwith  revoke  such  order  and  sentence  him  or 
her  under  the  original  conviction.  Unless  so  sentenced,  the 
defendant  shall,  at  the  end  of  such  year,  be  discharged 
and  such  conviction  shall  become  void."  (Laws  of  1905* 
p.  189.) 

At  the  October  term  of  this  court  the  statute  above 
quoted  was  construed,  and  it  was  decided  that  no  one  could 
be  punished  under  this  statute  except  persons  standing  in 
the  relations  named  or  in  other  relation  comprehended  with- 
in the  term  in  loco  parentis  to  the  dependent,  neglected  or 
delinquent  child.  It  was  also  decided  that  the  indictment 
or  information  should  set  out  the  relation  or  contain  aver- 
ments under  which  proof  could  be  introduced  showing  that 
the  accused  person  sustained  some  such  relation  to  the  de- 
linquent child.  (People  v.  Melville,  265  111.  176.)  That 
decision  is  conclusive  of  the  case  at  bar. 

For  the  reasons  given  by  this  court  in  the  case  above 
cited  the  judgment  is  reversed,  and  since  there  can  be  no 
conviction  under  this  information  the  cause  will  not  be 

Judgment  reversed. 


The  People  ex  rel  William  L.  O'Connell,  County  Col- 
lector, Appellee,  vs.  The  Chicago,  Burlington  and 
Quincy  Railroad  Company,  Appellant. 

Opinion  Hied  December  16,  1014. 

1.  Taxes — Cook  county  commissioners  have  no  power  to  levy 
tax  for  loss  and  cost  in  tax  collection.  The  board  of  commission- 
ers of  Cook  county  has  no  power  to  levy  a  tax  to  cover  the  cost 
and  loss  due  to  the  operation  of  the  tax  extension  laws. 

2.  Same — the  county  clerk  in  extending  taxes  cannot  disregard 
item  levied  by  county  commissioners.  An  item  of  over  three  mil- 
lion dollars  appropriated  by  the  Cook  county  commissioners  for 
"loss  and  cost  in  tax  collection  rebate  general  tax  fund,"  and  lev- 
ied as  "rebate  general  tax  fund — amount  appropriated  for  loss  occa- 
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sioned  by  operation  of  the  tax  extension  laws,"  cannot  be  justified 
on  the  ground  that  it  was  not  intended  as  a  tax  levy. but  only  as 
an  item  to  be  used  as  a  balance  weight  in  the  scaling  process,  as 
the  county  clerk,  in  extending  the  taxes,  is  a  mere  ministerial  offi- 
cer-, and  could  not  disregard  any  item  levied  by  the  board  or  treat 
it  other  than  as  an  item  duly  appropriated  and  levied  for  the  pur- 
pose designated. 

3.  Same — the  county  clerk  in  scaling  taxes  cannot  take  whole 
excess  from  any  one  item.  The  county  clerk,  in  scaling  taxes  to 
reduce  the  total  levy  of  the  county  so  as  to  bring  it  within  the 
maximum  of  seventy-five  cents,  has  no  authority  to  take  the  whole 
of  the  excess  from  any  one  item,  even  though  the  item  is  levied  as 
an  amount  appropriated  for  loss  occasioned  by  operation  of  the  tax 
extension  laws. 

4.  Same — statute  requiring  Cook  county  commissioners  to  pass 
appropriation  bill  within  first  quarter  of  fiscal  year  is  mandatory. 
The  statute  requiring  the  board  of  commissioners  of  Cook  county 
to  pass  its  appropriation  bill  within  the  first  quarter  of  the  fiscal 
year  is  mandatory,  and  while  the  board  has  power,,  within  a  rea- 
sonable time  after  the  expiration  of  such  quarter,  to  reconsider  the 
vote  as  to  items  vetoed  by  the  president  of  the  board,  near  the  ex- 
piration of  the  quarter,  such  power  is  limited  to  reconsidering  the 
vote  by  which  the  vetoed  items  were  originally  passed,  and  does 
not  include  power  to  add  new  items  or  increase  the  amounts  of 
vetoed  ones,  or  substitute  other  items  for  the  ones  vetoed. 

Appear  from  the  County  Court  of  Cook  county;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

Brundage,  Landon  &  Holt,  and  J.  N.  WheatlEy, 
(Robert  N.  Holt,  of  counsel,)  for  appellant. 

Maclay  Hoyne,  State's  Attorney,  Hayden  N.  Bell, 
Henry  A.  Berger,  Patrick  J.  Murphy,  and  Irwin  N. 
^Valker,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  against  the  lands  of  appellant  for  delin- 
quent taxes.  Three  objections  interposed  by  appellant  to 
the  application  of  the  county  collector  for  judgment  and 
order  of  sale  were  overruled.    In  the  view  we  have  taken 
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it  will  be  necessary  for  us  to  consider  but  two  of  these 
objections. 

In  passing  the  annual  appropriation  bill  for  the  year 
191 3  the  board  of  commissioners  of  Cook  county  included 
an  item  which  it  designated,  "Loss  and  cost  in  tax  collec- 
tion rebate  general  tax  fund,"  and  appropriated  $3,241,- 
22342  for  that  item.  This  amount  was  thereafter  included 
in  the  tax  levy  made  by  the  board  under  the  designation, 
"Rebate  general  tax  fund — Amount  appropriated  for  loss 
occasioned  by  operation  of  the  tax  extension  laws,"  and  it 
is  objected  that  this  appropriation  and  levy  were  illegal. 
Appellee  does  not  point  out  in  its  argument  wherein  the 
board  of  commissioners  has  been  given  authority  to  appro- 
priate money  and  make  a  tax  levy  for  any  such  purpose  as 
that  designated.  It  defends  the  action  of  the  board  only 
upon  the  theory  that  this  item  was  not  included  in  either 
the  appropriation  bill  or  the  tax  levy  as  an  item  of  appro- 
priation, its  contention  being  that  it  was  inserted  merely  as 
a  balance  weight,  to  be  used  only  in  the  scaling  process, 
and  was  not  treated  as  an  item  of  appropriation  by  the 
county  clerk  or  by  the  collector.  Appellee  fails  to  point 
out,  however,  where  the  board  is  given  authority  to  insert 
an  item  in  its  appropriation  bill,  and  thereafter  make  a 
levy  for  the  same  item,  for  the  purpose  of  using  it  merely 
as  a  balance  weight,  so  called,  in  the  scaling  of  the  various 
taxes  levied  which  under  the  statute  are  subject  to  be  scaled. 
We  are  unable  to  find  any  authority  for  such  procedure. 
This  item  appears  in  the  appropriation  bill  and  in  the  tax 
levy  as  an  item  appropriated  and  levied.  The  board  of 
commissioners  is  the  only  body  having  the  power  to  make 
appropriations  for  the  corporate  purposes  of  Cook  county 
and  make  a  levy  based  thereon.  The  various  officers  who 
have  to  do  with  the  extension  of  the  taxes  as  levied,  and 
the  collection  of  the  same,  have  no  right  or  authority  to 
disregard  any  of  the  items  levied  or  to  change  or  juggle 
with  them.    The  functions  of  the  county  clerk  in  extend- 
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ing  taxes  levied  by  the  county* commissioners  are  purely 
ministerial,  and  he  is  given  no  right  by  the  statutes  to  dis- 
regard any  ftem  which  has  been  levied  by  the  board  of 
commissioners,  or  to  treat  it  other  than  as  an  item  duly 
appropriated  and  levied  for  the  specific  purpose  dAignated 
in  the  resolution  of  the  board  making  the  levy. 

It  is  urged  by  appellee  that  appellant  was  not  injured 
by  the  inclusion  of  this  item  in  the  tax  levy  because  its 
taxes  were  not  thereby  increased,  and  that  therefore  the 
objection  to  the  same  was  properly  overruled.  This  argu- 
ment is  based  upon  the  theory  that  whether  this  item  had 
been  included  in  the  tax  levy  or  not,  the  rate  of  taxation 
for  county  purposes  would  have  been  the  same.  This  con- 
clusion is  supported  by  pointing  out  that  under  the  statute, 
considering  the  conditions  existing  with  this  item  included, 
it  was  necessary  to  scale  the  county  taxes  for  general  pur- 
poses to  the  minimum, — forty  cents  on  each  $100  valua- 
tion; that  with  the  item  excluded  the  county  taxes  levied 
for  general  purposes  still  represented  forty-six  cents  on 
each  $100  valuation,  and  that  it  would  still  have  been  nec- 
essary, under  the  statute,  to  scale  the  same  to  forty  cents. 
The  effect  of  this  argument  is  merely  to  say  that  even  had 
this  illegal  tax  been  omitted  there  was  still  sufficient  levied 
in  a  legal  manner  to  have  required  appellant  to  pay  the 
same  amount  of  tax.  This  constitutes  no  defense  to  the  ac- 
tion of  the  county  commissioners  in  making  an  illegal  levy, 
nor  does  it  meet  the  fact  that  the  amount  thus  illegally  lev- 
ied necessarily  constitutes  a  part  of  the  taxes  for  which 
judgment  and  order  of  sale  are  asked  in  this  proceeding. 

The  clerk  in  charge  of  the  tax  extension  work  in  the 
county  clerk's  office  testified  that  in  scaling  the  taxes  levied 
for  the  year  1913  the  item  of  $3,241,223.42  was  not  used 
to  the  full  amount ;  that  in  order  to  bring  the  tax  levy  for 
county  purposes  within  the  minimum  of  seventy-five  cents 
on  each  $100  valuation  allowed  by  law  it  was  necessary  to 
reduce  the  rate  twelve  cents  on  each  $100  valuation,  and 
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that  this  reduction  was  made  wholly  in  the  item  of  $3,241,- 
223.42,  so  that  whereas  it  originally  represented  thirty-one 
cents  on  each  $100  valuation,  as  used  in  the  sealing  process 
it  represented  but  nineteen  cents.  Where  the  county  clerk 
obtained  authority,  in  reducing  the  total  tax  levy  of  the 
county  to  bring  it  within  the  maximum  of  seventy-five  cents, 
to  take  the  whole  of  the  excess  from  any  one  item  of  the 
tax  levied  has  not  been  pointed  out  and  does  not  occur  to  us. 

The  record  further  discloses  that  this  item  has  appeared 
in  each  appropriation  bill  and  in  each  tax  levy  of  the  county 
for  the  past  seven  years,  and  that  during  that  time  there 
has  never  been  any  account  kept  of  this  item,  or  of  any 
fund  arising  from  it,  in  the  treasurer's  office,  but  that  all 
the  money  received  from  taxes  has  been  distributed  among 
the  other  funds.  The  mere  fact  that  the  officers  into  whose 
hands  the  money  derived  from  taxation  comes  have  seen 
fit  to  distribute  the  money  secured  by  means  of  this  item 
among  other  funds  for  which  levies  were  made  does  not 
tend  to  make  the  action  of  the  board  of  commissioners 
in  levying  a  tax  for  this  item  legal,  nor  does  it  deprive 
appellant  of  its  right  to  object  to  the  collection  of  a  tax 
thus  wrongfully  levied.  This  item  of  the  tax  leVy  neces- 
sarily entered  into  the  amount  of  taxes  which  were  assessed 
against  the  appellant,  and  it  has  the  right  to  have  deducted 
from  the  total  amount  of  taxes  assessed  against  it  the  pro- 
portion of  its  tax  which  is  represented  by  this  item  in  the 
tax  levy.  The  objection  to  this  tax  should  have  been  sus- 
tained. 

It  is  next  objected  that  the  board'of  commissioners  did 
not  pass  an  appropriation  bill  within  the  first  quarter  of  the 
fiscal  year  for  a  part  of  the  items  contained  in  the  tax  levy 
resolution.  By  the  provisions  of  the  statute  the  fiscal  year 
of  Cook  county  begins  on  the  first  Monday  of  December 
of  each  year.  The  annual  appropriation  bill  for  the  year 
191 3  was  passed  on  February  21,  191 3.  It  included  a  great 
many  items.    The  president  of  the  board,  on  February  26, 
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I9I3>  returned  the  appropriation  bill  to  the  county  board 
with  his  written  objections  to  and  veto  of  items  of  the 
appropriation  bill  aggregating  $2,049,526.58.  The  items 
vetoed  consisted  of  salaries  and  wages  of  officers  and  em- 
ployees of  the  various  departments  of  the  county,  and  of 
appropriations  to  Oak  Forest  institutions,  county  hospital, 
county  agent  indigent  poor  relief  fund,  and  home  for  de- 
linquent and  dependent  children,  under  the  heading,  "Gen- 
eral supplies,"  and  the  following  items :  Superintendent  of 
public  service  store-room  fund,  industrial  school  fund,  presi- 
dent's fund,  roads  and  bridges  fund,  mason  inspector  on 
new  county  hospital  and  other  county  buildings,  parents' 
pension  fund,  building,  new  construction  and  betterments 
fund,  and  miscellaneous  fund.  As  to  each  item  vetoed,  the 
purpose  of  the  appropriation  and  the  amount  appropriated 
were  designated  in  the  veto  message  by  the  same  term  used 
in  the  appropriation  bill.  For  example,  of  the  salaries  and 
wages  appropriated  for  the  office  of  the  county  treasurer 
the  president  of  the  board  vetoed  the  following  Hems  : 

Per  Mo.      Per  Year. 

1  assistant  treasurer    $333-33  $4,000.00 

1  principal   clerk    250.00  3,000.00 

1  principal  inheritance  tax  clerk,  3  months.  208.33  624.99 

2  principal    clerks    . . . 200.00  4,800.00 

3  principal  book-keepers    166.66  6,000.00 

1  senior  clerk    140.00  1,680.00 

4  junior   clerks    140.00  6,720.00 

3  junior   clerks 137.50  4,950.00 

3  junior  clerks    , 137.50  '         4,950.00 

3  junior  clerks    125.00  4,500.00 

1  senior  clerk    125.00  1,500.00 

1  junior  stenographer    100.00  1,200.00 

6  junior  clerks    90.00  6480.00 

2  senior  messengers    90.00  2,160.00 

1  junior  clerk    90.00  1,080.00 

4  junior  clerks 90.00  4,320.00 

6  senior  clerks    150.00  10,800.00 

6  junior  clerks    150.00  10,800.00 

1  senior  book-keeper    150.00  1,800.00 

2  junior  clerks,  9  months  each 120.00  2,160.00 

21  junior  clerks    120.00  30,240.00 
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And  in  the  office  of  the  clerk  of  the  probate  court  he 
disapproved  and  vetoed  the  following  items : 

Per  Mo.       Per  Year. 

1  chief  clerk,  9  months $300.00  $2,700.00 

2  clerks,   9   months 166.66  2,999.88 

1  clerk,  9  months 200.00  1,800.00 

3  minute  clerks,  each  9  months 125.00  3>375-<x> 

6  record  writers,  each  9  months 150.00  8,100.00 

4  clerks,  each  9  months 150.00  5,400.00 

12  clerks,  each  9  months 125.00  13,500.00 

18  clerks,  each  9  months 100.00  16,200.00 

2  stenographers  and  typists,  each  9  months.   100.00  1,800.00 

Section  61  of  the  act  in  relation  to  counties  prescribes 
the  powers  and  duties  of  the  board  of  commissioners  of 
Cook  county.  By  that  section  it  is  provided  that  the  board 
of  commissioners  shall,  within  the  first  quarter  of  each  fiscal 
year,  adopt  a  resolution  to  be  termed  the  annual  appropri- 
ation bill,  in  and  by  which  resolution  it  shall  appropriate 
such  sums  of  money  as  may  be  necessary  to  defray  all 
necessary  expenses  and  liabilities  of  said  Cook  county  to 
be  paid  or  incurred  during  and  until  the  time  of  the  adop- 
tion of  the  next  annual  appropriation  bill.  That  section 
also  provides  that  a  veto  by  the  president  may  extend  to 
any  one  or  more  items  or  appropriations  contained  in  any 
resolution  making  an  appropriation,  or  that  it  may  extend 
to  the  entire  resolution;  that  upon  the  return  of  any  such 
resolution  or  motion  by  the  president,  with  his  objections 
thereto,  within  five  days,  the  vote  by  which  the  same  was 
passed  shall  be  reconsidered  by  the  board  of  commissioners 
as  to  so  much  thereof  as  may  have  been  vetoed,  and  if, 
after  such  reconsideration,  four-fifths  of  all  the  members 
elected  to  the  board  shall  agree  to  pass  the  same  by  yeas 
and  nays  to  be  entered  on  the  journal,  the  same  shall  take 
effect  notwithstanding  the  veto  of  the  president.  After  the 
appropriation  bill  had  been  returned  by  the  president  of  the 
board,  together  with  his  message  in  writing  wherein  he  ve- 
toed certain  specific  items  thereof,  and  on  the  same  day,  a 
motion  was  adopted  "that  the  board  do  now  proceed  with 
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the  consideration  of  items  vetoed."  Neither  then  nor  at 
any  time  thereafter  was  the  vote  by  which  the  appropria- 
tion bill  had  been  originally  passed  reconsidered  as  to  such 
part  of  the  same  as  was  vetoed. 

By  section  61  it  is  further  provided  that  the  salaries  or 
rate  of  compensation  of  all  officers  and  employees  of  Cook 
county,  when  not  otherwise  provided  by  law,  shall  be  fixed 
by  the  board  of  commissioners  prior  to  the  adoption  of  the 
annual  appropriation  bill  and  shall  not  be  changed  during 
the  year  for  which  the  appropriation  is  made.  The  appro- 
priations for  salaries  and  wages  which  were  vetoed  by  the 
president  of  the  board  were  all  for  officers  and  employees 
whose  salaries  or  rate  of  compensation  were  fixed  by  the 
board  of  commissioners  under  said  section  61.  Upon  the 
receipt  of  the  president's  veto  and  the  adoption  of  the  mo- 
tion above  noted  the  board  then  proceeded  to  attempt  to 
revise  salaries  and  rate  of  compensation  for  the  officers  and 
employees  affected  by  the  veto  of  the  president  of  the  board. 
Consideration  of  these  matters,  together  with  other  busi- 
ness, occupied  the  time  of  the  board  at  its  session  during 
the  remainder  of  the  month  of  February.  In  some  in- 
stances the  salaries  and  rate  of  compensation  for  the  vari- 
ous positions  involved  were  changed  and  in  other  instances 
the  attempt  to  make  the  change  failed.  No  attempt  was 
made  during  this  time  to  reconsider  the  vote  by  which  any 
item  of  the  appropriation  bill  was  passed,  and  no  attempt 
was  made  to  make  any  new  appropriation  until  the  meeting 
of  February  28,  when  a  resolution  to  appropriate  sums  for 
general  supplies  for  the  Oak  Forest  institutions,  the  Cook 
county  hospital,  the  county  agent  indigent  poor  relief  fund 
and  the  home  for  delinquent  and  dependent  children  failed 
of  passage.  The  board  met  frequently  from  that  date  un- 
til March  22.  During  that  time  the  salaries  and  rate  of 
compensation  for  various  officers  and  employees  in  the  sev- 
eral departments  of  the  county  were  changed.  Attempts 
were  made  at  several  times  to  secure  the  adoption  of  a 
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resolution  for  the  appropriation  of  money  for  payment  of 
the  salaries  and  wages  of  officers  and  employees  of  some 
one  or  another  of  the  various  departments  of  the  county. 
During  all  this  time  the  members  of  the  board  seemed  to 
be  hopelessly  divided  on  the  questiorfs  involved.  On  March 
22  three  resolutions  were  adopted  making  appropriations  to* 
take  the  place  of  the  items  and  sums  in  the  annual  appro- 
priation bill  theretofore  disapproved  and  vetoed.  The  first 
resolution  provided  for  appropriations  for  the  payment  of 
the  salaries  and  wages  of  the  officers  and  employees  of  va- 
rious departments.     That  resolution  was  as  follows: 

"Resolved,  that  the  following  sums  be  and  hereby  are  appro- 
priated for  the  several  purposes  and  objects  as  hereinafter  speci- 
fied, to  defray  necessary  expenses  and  liabilities  of  the  county  of 
Cook  for  the  current  fiscal  year  commencing  on  the  first  Monday 
of  December,  191 2,  in  place  of  items  and  sums  in  the  annual  ap- 
propriation bill  heretofore  disapproved  and  vetoed." 

Then  follow  the  items  for  which  appropriation  was 
made.    The  second  resolution  was  a§  follows: 

"Resolved,  that  the  following  sum  be  and  is  hereby  appropri- 
ated for  the  salary  or  compensation  of  one  junior  stenographer  in 
the  office  of  the  juvenile  court  probation  office  for  three  months  at 
$83.33>  $250." 

This  item  was  not  contained  in  the  annual  appropriation 
bill  and  was  therefore  not  among  those  vetoed.  The  third 
resolution  was  as  follows: 

"Resolved,  that  for  the  fiscal  year  commencing  on  the  first  Mon- 
day of  December,  A.  D.  191 2,  there  be  and  are  hereby  appropri- 
ated the  following  sums  in  place  of  items  heretofore  vetoed." 

Then  follow  appropriations  for  various  charitable  in- 
stitutions, roads  and  bridges  fund,  president's  fund,  etc. 
Under  the  first  resolution  it  is  apparent  that  the  board  of 
commissioners  were  attempting  to  make  appropriations  for 
salaries  and  wages  of  officers  and  employees  in  lieu  of  simi- 
lar items  theretofore  vetoed  by  the  president.  Under  this 
resolution  the  following  appropriations  were  made  for  the 
office  of  county  treasurer: 


Digiti 


zed  by  G00gk 


foe.  Mi]       The  People  v.  C,  B.  &  Q.  E.R.  Co.  159 

Per  Mo.  Per  Year. 

i  assistant  treasurer   $250.00  $3,000.00 

1  principal   clerk    300.00  3,600.00 

3  principal   book-keepers    150.00    %  5400.00 

1  principal   clerk    225.00  2,700.00 

1  principal   clerk    175.00  2,100.00 

3  junior    clerks,   each 70.00  2,520.00 

3  junior   clerks,    each 90.00  3,240.00 

5  junior   clerks,    each 83.33  5,000.00 

22  senior   clerks    120.00  31,680.00 

1  senior  stenographer   100.00  1,200.00 

1  junior  clerk    65.00  780.00 

2  senior   messengers    60.00  1440.00 

12  senior  tflerks    150.00  21,600.00 

5  senior  clerks,  each 140.00  8400.00 

2  senior  clerks,  each i37-5<>  3»3oo.oo 

6  senior   clerks    125.00  9,000.00 

For  the  office  of  the  clerk  of  the  probate  court  the  fol- 
lowing appropriations  were  also  made  under  this  resolution : 

Per  Mo.  Per  Year. 
1  chief  clerk  office  of  clerk  of  probate  court 

(9  months) $250.00  $2,250.00 

1  senior  stenographer  to  be  appointed  by  the 

judge    (9  months) 105.00  945-00 

1  senior  book-keeper   (9  months) 105.00  945-0O 

1  principal  probate  minute  clerk  (9  months)   165.00  1485.00 

2  probate  minute  clerks   (9  months)   each..   125.00  2,250.00 

1  junior  stenographer    (9  months) 85.00  765.00 

1  probate  fee  clerk  (9  months)  ,.***.* 165.00  1485.00 

5  senior  clerks   (9  months) ...», 125.00  5,625.00 

3  senior  clerks   (9  months)   each 105.00  2,835.00 

8  junior  clerks   (9  months)   each 100.00  7,200.00 

3  junior  clerks   (9  months)   each 90.00  2430.00 

1  principal  record  writer  probate  (9  months)   150.00  1,350.00 

4  probate  record  writers  (9  months) 125.00  .  4,500.00 

2  senior  typists   (9  months)   each 75-00  1,350.00 

1  principal  clerk  folio  div.  (9  months) 150.00  1,350.00 

1  senior  clerk   (9  months) 125.00  1,125.00 

2  junior  clerks   (9  months)   each 90.00  1,620.00 

9  senior  typists  (9  months)  each 75-oo  6,075.00 

2  junior  stenographers  (9  months)  each 83.33  1,500.00 

By  a  comparison  with  the  items  which  were  contained 
in.  the  original  appropriation  bill  as  appropriations  for  the 
offices  of  county  treasurer  and  clerk  of  the  probate  court 
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and  which  were  vetoed  by  the  president  of  the  board,  it 
will  be  seen  that  the  appropriations  of  March  22,  1913, 
did  not  pretend  to  be  a  reconsideration  of  the  vote  of  the 
board  on  the  vetoed  items  of  the  original  appropriation  bill 
but  were  new  and  independent  appropriations.  The  items 
contained  in  the  original  bill  and  which  were  vetoed  were 
not  followed  in  the  appropriation  bill  of  March  22,  as  can 
be  seen  by  the  comparison  made  in  the  appropriations  for 
the  offices  of  the  county  treasurer  and  clerk  of  the  probate 
court,  but  were  widely  departed  from.  While  in  some  de- 
partments the  items  provided  for  by  the  appropriation  bill 
of  March  22  coincided  with  those  vetoed  except  in  amount, 
to  a  large  extent  the  appropriation  bill  of  March  22  does 
not  pretend  to  follow  the  vetoed  items  of  the  original  ap- 
propriation bill. 

The  president  vetoed  the  following  items  in  the  original 
appropriation  bill  under  the  heading,  "General  supplies :" 

Oak  Forest  institutions $191,917.50 

County  hospital    237,500.00 

County  agent  indigent  poor  relief  fund 224,540.00 

Home  for  delinquent  and  dependent  children 10,000.00 

And  also  the  following  items : 

Superintendent  of  public  service,  store-room  fund $14,000.00 

Roads  and  bridges   fund • 60,000.00 

Parents'   pension   fund 150,000.00 

Building,  new  construction  and  betterments  fund 20yOOO.oo 

Miscellaneous   fund    22,922.76 

By  the  resolution  of  March  22  appropriations  were  made 

for  these  items,  as  follows : 

Oak  Forest  institutions,  general  supplies $201,917.50 

Cook  county  hospital,  general  supplies 247,500.00 

County  agent  indigent  poor  relief  fund 229,540.00 

Home  for  delinquent  and  dependent  children,  general 

supplies    17,000.00 

Superintendent  public  service,  store-room  fund 15,000.00 

Roads  and  bridges  fund 90,000.00 

Parents'  pension  fund 165,000.00 

Building,  new  construction  and  betterments  fund 30,000.00 

Miscellaneous   purposes    fund 25,088.35 
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It  will  thus  be  seen  that  a  very  material  increase  was 
made  in  the  appropriations  for  the  items  last  enumerated^ 

The  statute  prescribing  the  powers  and  duties  of  the 
board  of  commissioners  of  Cook  county,  in  so  far  as  the 
same  relates  to  its  powers  to  pass  appropriation  bills  and 
make  levies  of  taxes,  confers  practically  the  same  powers 
as  those  given  the  mayor  and  city  council  by  the  Cities  and 
Villages  act  to  levy  taxes.  Under  the  Cities  and  Villages 
act  it  has  been  held  that  the  requirement  that  the  appro- 
priation ordinance  shall  be  passed  within  the  first  quarter 
of  the  fiscal  year  is  a  provision  in  the  interest  of  the  tax- 
payers and  that  a  compliance  with  that  provision  is  a  pre- 
requisite to  the  passage  of  a  tax  levy  ordinance  and  a  fail- 
ure to  pass  the  appropriation  ordinance  until  after  the  end 
of  the  first  quarter  of  the  fiscal  year  is  a  fatal  omission, 
which  renders  the  tax  invalid.  (People  v.  McBlroy,  248 
111.  574;  People  v.  Read,  261  id  502.).  What  was  said 
in  those  cases  applies  to  the  appropriation  bill  of  the  board 
of  commissioners  of  Cook  county.  It  is  true  that  when  an 
appropriation  bill  or  ordinance  has  been  passed  within  the 
first  quarter  of  the  fiscal  year  and  the  veto  of  the  president 
of  the  board  or  mayor  is  not  received  until  after  the  first 
quarter  of  the  fiscal  year  has  ended,  the  board  of  county 
commissioners  or  the  city  council,  as  the  case  may  be,  has 
power  to  reconsider  the  vote  by  which  the  items  vetoed 
were  originally  passed,  and  if  the  majority  prescribed  by 
the  statute  concur  in  passing  such  items  the  same  shall  take 
effect  notwithstanding  the  veto  and  notwithstanding  the  fact 
that  final  action  was  not  had  until  after  the  end  of  the  first 
quarter  of  the  fiscal  year.  This  is  upon  the  theory  that  the 
reconsideration  of  the  vote  by  which  the  items  were  origi- 
nally passed  relates  back  to  the  time  of  the  passage  of  the 
original  appropriation  bill  or  ordinance.  This  was  the  hold- 
ing of  the  court  in  Fairfield  v.  People,  94  111.  244,  and 
King  v.  City  of  Chicago,  1 1 1  id.  63.     In  the  latter  case  it 
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was  held  that  where  the  mayor  of  a  city  returns  an  ap- 
propriation ordinance  that  is  vetoed  as  to  one  item  thereof 
for  the  reason  that  it  is  too  large,  the  same  having  been 
passed  on  the  last  day  of  the  quarter  of  the  fiscal  year  but 
returned  at  the  next  meeting  of  the  council  thereafter,  and 
the  city  council  then  passes  the  same  at  a  reduced  sum  over 
the  veto,  this  will  be  regarded  as  an  adherence  to  the  ap- 
propriation as  made  in  part,  and  the  same  will  be  legal  as 
having  been  passed  in  proper  time.  The  basis  of  this  hold- 
ing is  that  the  right  to  pass  the  whole  over  the  veto  in- 
cludes the  power  to  pass  the  same  in  part,  and  that  ad- 
hering in  part  to  the  item  of  appropriation  is  not  a  further 
appropriation.  These  two  authorities  are  relied  upon  by 
appellee  as  conferring  upon  the.  board  of  county  commis- 
sioners the  right  to  make  the  appropriations  of  March  22. 
The  mere  fact  that  the  board  of  county  commissioners  de- 
layed taking  final-action  until  March  22  would  not,  of  itself, 
render  the  action  invalid.  The  items  of  the  appropriation 
bill  which  were  vetoed  by  the  president  were  numerous  and 
involved  in  the  aggregate  a  large  sum  of  money.  To  re- 
consider each  of  these  items  and  determine  whether  it  was 
best  to  adhere  to  the  action  of  the  board  in  passing  them 
as  a  part  of  the  original  appropriation  bill  might  well  take 
some  time,  and  we  are  not  prepared  to  say  that  the  time 
taken,  when  considered  in  connection  with  the  other  duties 
of  the  board,  was  unreasonable.  The  fatal  objection  to  the 
action  of  the  board  of  commissioners  in  this  particular  is 
that  it  made  no  attempt  to  reconsider  the  vote  by  which 
these  items  were  originally  appropriated.  The  record  of 
the  board  discloses  clearly  that  its  intent  was  to  appropriate 
for  other  items  in  the  place  of  those  vetoed  by  the  presi- 
dent. The  resolutions  making  the  appropriations  of  March 
22  state  that  the  same  are  made  in  place  of  the  items  and 
sums  m  the  annual  appropriation  bill  theretofore  disap- 
proved and  vetoed.    Among  the  items  for  which  appropri- 
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ations  Were  made  by  the  resolutions  of  March  22  appeared 
many  that  were  nowhere  mentioned  in  the  original  appro- 
priation bill,  and  which  therefore  did  not  receive  the  con- 
sideration of  the  board  of  county  commissioners  at  the  time 
the  original  appropriation  bill  was  passed  or  of  the  presi- 
dent of  the  board  when  he  returned  the  same.  In  other 
instances  appropriations  for  items  which  were  contained  in 
the  original  appropriation  bill  and  which  were  disapproved 
and  vetoed  were  materially  increased.  To  make  these  ap- 
propriations, although  for  the  same  items,  in  a  largely  in- 
creased sum  cannot  be  said  to  be  an  adherence  to  the  vote 
by  which  the  original  appropriation  bill,  or  any  of  the  items 
thereof,  was  passed. 

The  statute  requiring  the  board  of  commissioners  of 
Cook  county  to  pass  its  appropriation  bill  within  the  first 
quarter  of  the  fiscal  year  is  mandatory  and  must  be  fol- 
lowed. As  no  attempt  was  made,  after  the  receipt  of  the 
veto  message  of  the  president,  to  reconsider  the  vote  by 
which  the  vetoed  items  had  been  originally  passed,  as  the 
statute  plainly  requires,  the  veto  of  the  president  became 
absolute,  and  the  board  was  without  power  to  pass  any 
further  or  additional  appropriation  bill  after  the  end  of 
the  first  quarter  of  the  fiscal  year.  The  appropriation  of 
March  22,  1913,  being  invalid,  the  objection  of  appellant 
to  the  collection  of  this  portion  of  its  tax  should  have  been 
sustained. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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R.  D.  Cook,  Appellant,  vs.  The  Board  of  Directors  of 
School  District  No.  80,  Appellee. 

Opinion  filed  December  16,  1914+ 

1.  Schools — high  school  is  part  of  the  system  of  free  schools. 
A  high  school  is  as  much  a  part  of  the  system  of  free  schools  in 
Illinois  as  is  the  district  school,  in  which  only  the  lower  grades 
are  taught. 

2.  Constitutional  law — act  of  1013,  for  transfer  of  pupils  to 
a  high  school  in  another  district,  is  not  invalid.  The  act  of  191 3, 
(Laws  of  19T3,  p.  584,)  which  provides  for  the  transfer  of  pupils 
who  have  finished  the  eighth  grade  in  a  district  having  no  high 
school  to  a  high  school  in  another  district  and  for  payment  of  the 
tuition  of  such  pupils  by  the  district  from  which  they  are  trans- 
ferred, is  not  invalid  as  authorizing  the  imposition  of  taxes  by 
authorities  other  than  the  corporate  authorities  of  the  district,  as 
the  fixing  of  the  rate  of  tuition  by  the  high  school  board  does  not 
amount  to  imposing  a  tax  upon  the  other  school  district. 

3.  Same — payment  of  tuition  of  pupils  transferred  to  outside 
high  school  is  a  corporate  purpose.  The  payment  by  a  school  dis- 
trict having  no  high  school,  of  the  tuition  of  pupils  from  such  dis- 
trict transferred  to  a  high  school  in  another  district,  is  a  corporate 
purpose  for  which  taxes  may  be  levied,  and  the  act  of  191 3,  (Laws 
of  191 3,  p.  584,)  providing  for  such  payment,  is  not,  therefore,  in 
violation  of  the  provision  of  the  constitution  limiting  the  power  of 
taxation  to  corporate  purposes. 

4.  Same — fact  that  district  may  not  have  funds  to  transfer  all 
pupils  does  not  render  act  of  1913  invalid.  The  fact  that  a  school 
district  may  not  have  sufficient  funds,  not  otherwise  appropriated, 
to  send  all  of  the  pupils  of  the  district  to  an  outside  high  school 
who  may  apply  to  be  transferred,  is  not  ground  for  holding  the 
act  of  1 91 3  invalid  upon  the  ground  that  there  would  then  be  a 
discrimination  between  the  pupils  transferred  and  those  whom  the 
district  was  unable  to  transfer. 

5.  Mandamus — the  school  directors  cannot  arbitrarily  refuse  to 
transfer  pupils  to  a  high  school.  The  exercise  of  discretionary 
power  by  the  board  of  school  directors  in  the  matter  of  transfer- 
ring pupils  to  an  outside  high  school  under  the  act  of  191 3  does 
not  go  to  the  extent  of  enabling  them  to  arbitrarily  refuse  to  trans- 
fer pupils  upon  demand,  and  they  may  be  compelled  by  mandamus 
to  comply  with  the  law  if  no  sufficient  reason  is  shown  why  they 
cannot  do  so. 
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Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Charles  Whitney,  Judge,  presiding. 

Cooke,  Pope  &  Pope,  for  appellant. 

James  G.  Welch,  for  appellee. 

Mr.  Justice  VickErs  delivered  the  opinion  of  the  court : 

This  was  a  petition  for  a  writ  of  mandamus  filed  in 
the  circuit  court  of  Lake  county  against  the  Board  of  Di- 
rectors of  School  District  No.  80,  in  said  county,  to  com- 
pel said  board  of  directors  to  comply  with  the  provisiohs 
of  an  act  of  the  General  Assembly  of  1913  in  regard  to 
high  school  privileges  for  graduates  of  the  eighth  grade, 
and  to  transfer  pupils  who  had  finished  the  eighth  grade  in 
said  school  district  No.  80  to  the  Libertyville  High  School 
and  to  provide  for  the  payment  of  the  tuition  of  such  pupil's 
to  the  treasurer  of  said  high  school  district.  The  petition 
was  filed  by  R.  D.  Cook,  appellant  herein,  and  alleged  that 
he  was,  and  had  been  for  some  time  past,  a  resident  and 
tax-payer  in  said  school  district  No.  80,  and  that  he  is  the 
father  of  two  children  within  school  age,  Fannie  E.  and 
Emma  A.  Cook,  who  reside  with  appellant  and  for  whose 
care,  nurture  and  education  he  is  personally  responsible. 
The  petition  shows  that  both  of  appellant's  daughters  had 
finished  the  eighth  grade  work  in  the  common  school  main- 
tained in  district  No.  80  and  that  no  high  school  was  main- 
tained in  said  district ;  that  it  is  the  wish  of  appellant  and 
his  said  daughters  that  they  shall  receive  the  benefits  of  a 
high  school  education,  and  that  the  high  school  in  the  city 
of  Libertyville  is  the  most  convenient  and  accessible  school 
to  appellant,  and  that  said  school  is  maintained  as  a  pub- 
lic high  school  under  the  laws  of  Illinois,  having  a  four 
years'  course.  It  is  alleged  that  the  board  of  directors  of 
the  Libertyville  High  School  has  consented  to  the  transfer 
of  appellant's  daughters  to  the  Libertyville  High  School 
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and  fixed  the  tuition  at  $36  for  each  non-resident  pupil 
that  is  transferred  to  said  high  school;  that  appellant  has 
demanded  of  the  board  of  directors  of  district  No.  80  that 
it  make  such  transfer  and  make  provision  for  the  payment 
of  the  tuition,  and  that  said  board  of  directors  refused  to 
make  such  transfer  or  otherwise  to  comply  with  the  provi- 
sions of  the  act  of  1913  relating  to  the  transfer  of  pupils 
above  the  eighth  grade  to  a  high  school.  Appellee  appeared 
and  interposed  a  demurrer  to  the  petition,  which  was  sus- 
tained by  the  circuit  court  and  the  petition  dismissed.  The 
constitutionality  of  the  statute  of  1913  above  referred  to  is 
involved,  and  hence  the  appeal  is  brought  directly  to  this 
court. 

There  are  some  formal  criticisms  made  upon  the  peti- 
tion which  are  urged  as  justifying  the  court  in  sustaining 
the  demurrer.  These  objections  are  not  of  a  serious  char- 
acter and  they  need  not  be  considered.  The  question  of 
controlling  and  paramount  importance  here  is  the  valid- 
ity of  the  statute  upon  which  the  petition  for  mandamus 
is  based. 

The  act  of  the  legislature  of  1913  upon  which  the  peti- 
tion is  based  is  as  follows :  "That  graduates  of  the  eighth 
grade  residing  in  a  school  district  in  which  no  public  high 
school  is  maintained,  shall  be  admitted,  upon  the  payment 
of  tuition,  to  any  public  high  school,  with  the  consent  of 
the  school  board  of  the  district  in  which  such  high  school 
is  situated.  The  tuition  of  such  pupil  shall  be  paid  by  the 
district  in  which  they  reside,  from  any  funds  not  other- 
wise appropriated,  but  in  no  case  shall  the  tuition  pen  pupil 
exceed  the  per  capita  cost  of  maintaining  the  high  school 
selected.  The  parent,  or  guardian,  shall  select  the  high 
school  to  be  attended,  subject  to  the  approval  of  the  school 
directors  of  the  home  district :  Provided,  however,  that  the 
high  school  selected  offers  a  program  of  studies  extending 
through  four  school  years.  The  application  of  this  act 
shall  not  relate  to  districts  that  provide  work  in  the  ninth 
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and  tenth  grades,  except  to  pupils  that  have  completed  the 
work  of  such  grades."     (Laws  of  1913,  p.  584.) 

A  previous  statute  somewhat  similar  to  the  one  above 
quoted  was  passed  by  the  legislature  in  1907.  The  material 
difference  between  the  two  acts  is,  the  former  act  provided 
that  the  tuition  should  only  be  paid  by  the  school  district 
from  which  the  pupils  were  transferred  in  cases  where  the 
parents  or  guardians  of  such  pupils  were  unable  to  pay 
said  tuition,  while  in  the  latter  act  the  tuition  shall  in  all 
cases  be  paid  by  the  district  in  which  the  pupils  reside. 
The  validity  of  the  act  of  1907  was  challenged  in  this 
court  in  the  case  of  People  v.  Moore,  240  111.  408,  and  the 
act  was  held  unconstitutional  because  it  did  not  apply  uni- 
formly to  all  pupils  of  the  eighth  grade  who  were  similarly 
situated;  that  it  was  not  within  the  power  of  the  legislature 
to  divide  the  pupils  of  the  same  grade  into  classes,  based  on 
the  ability  or  inability  of  their  parents  or  guardians  to  pay 
tuition.  The  act  here  under  consideration  was  manifestly 
passed  by  the  legislature  for  the  purpose  of  obviating  the 
constitutional  objection  that  existed  in  regard  to  the  for- 
mer act.  The  present  act  applies  to  all  pupils  who  have 
finished  the  eighth  grade  work  in  school  districts  where  nQ 
high  school  is  maintained  and  makes  the  district  in  which 
the  pupils  reside  liable  for  the  high  school  tuition.  If  the 
act  of  1913  is  unconstitutional,  it  must  be  for  reasons  other 
than  those  on  account  of  which  the  former  law  was  de- 
clared invalid. 

Appellee  contends  that  the  act  of  1913  is  unconstitu- 
tional because  it  permits  the  imposition  of  a  tax  upon  the 
property  of  the  district  by  the  officers  of  the  high  school 
district,  or,  differently  stated,  that  the  burden  is  laid  upon 
the  tax-payers  of  the  district  by  persons  who  are  not  the 
corporate  authorities  of  the  district  in  which  the  trans- 
ferred pupils  reside.  This  argument  is  not  sound.  The 
authorities  of  the  high  school  district  do  not  in  any  sense 
levy  a  tax  upon  the  property  of  the  district  from  which 
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the  pupils  are  transferred.  The  tax  is  levied  at  the  same 
time,  in  the  same  manner  and  by  the  same  authorities  that 
all  other  school  taxes  are  levied.  The  fact  that  the  high 
school  board  fixes  the  rate  of  tuition  furnishes  no  ground 
for  the  argument  that  thereby  a  tax  is  imposed  on  the  dis- 
trict from  which  the  pupils  are  transferred.  The  statute 
limits  the  tuition  to  an  amount  not  exceeding  the  per  capita 
cost  of  maintaining  the  high  school,  which  will  protect  the 
paying  district  from  unreasonable  charges  for  tuition.    * 

Appellee  contends  that  the  statute  is  in  conflict  with 
section  10  of  article  9  of  the  constitution  of  1870,  which 
provides  that  the  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes,  "such  taxes  to  be  uniform  in  respect  to  persons 
and  property  within  the  jurisdiction  of  the  body  imposing 
the  same."  As  we  understand  the  argument,  appellee  con- 
tends that  the  payment  of  tuition  to  a  high  school  district 
is  not  a  local  or  corporate  purpose,  and  that  the  act  is 
invalid  because  it  purports  to  authorize  such  a  tax.  Sec- 
tion 1  of  article  8  of  the  constitution  of  1870  declares 
tjiat  "the  General  Assembly  shall  provide  a  thorough  and 
efficient  system  of  free  schools,  whereby  all  children  of 
this  State  may  receive  a  good  common  school  education." 
This  section  of  the  constitution  is  both  a  limitation  upon 
and  a  mandate  to  the  legislature.  It  requires  that  the  leg- 
islature shall  provide  for  a  system  of  free  schools,  and  in 
that  respect  it  is  a  mandate.  The  system  of  free  schools 
thus  to  be  established  is  limited  in  its  purposes  to  a  good 
common  school  education  for  all  of  the  children  of  the 
State.  The  support  of  such  a  school  is  the  primary  object 
for  which  school  districts  are  organized.  The  "good  com- 
mon school  education"  which  the  legislature  is  compelled 
to  provide  for  through  our  system  of  common  schools  is 
not  limited  to  the  primary  or  intermediate  grades  but  may 
be  extended  to  include  a  high  school  education.     The  high 
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school  for  more  advanced  education  is  as  much  a  part  of 
our  system  of  free  public  schools  as  the  district  school,  in 
which  only  the  lower  grades  are  taught.  (Russell  v.  High 
School  Board,  212  111.  327;  People  v.  Moore,  supra.)  If 
the  contention  of  the  appellee  now  under  consideration  be 
sound,  no  tax  could  be  legally  levied  for  the  support  of  a 
high  school,  whether  located  in  or  out  of  the  district.  Sec- 
tion 121  of  chapter  122  of  Hurd's  Statutes  of  19 13  pro- 
vides for  the  transfer  of  pupils  from  one  district  to  another 
upon  the  written  consent  of  a  majority  of  the  directors  of 
each  district,  which  written  consent  shall  be  filed  with  the 
treasurer  and  shall  be  evidence  of  such  consent.  The  duty 
of  collecting  the  amount  due  on  account  of  pupils  trans- 
ferred is  imposed  upon  the  directors  of  the  district  in 
which  the  school  is  taught.  Under  this  statute  the  power 
is  granted  to  transfer  pupils  from  one  district  to  another 
regardless  of  their  grade  and  by  the  consent  of  a  majority 
of  the  two  boards  of  directors,  and  the  duty  to  collect  the 
amount  due  on  account  of  such  transferred  pupils  is  laid 
upon  the  board  of  directors  where  the  school  is  taught. 
The  statute  also  authorizes  the  transfer  of  all  the  pupils 
of  a  school  district  whenever  the  number  of  children  in 
a  given  district  is  reduced  below  six,  and  to  provide  for 
the  free  transportation  of  all  of  the  children  to  a  neigh- 
boring school.  Such  transfer  and  free  transportation  are 
declared  by  the  legislature  to  be  a  compliance  with  the 
statute  in  regard  to  maintaining  a  school  and  entitling  the 
district  to  receive  its  share  of  the  funds  distributed  in  ac- 
cordance with  the  School  law.  In  People  v.  Moore,  supra, 
this  court  held  that  the  question  of  transferring  pupils  from 
one  school  to  another  was  purely  a  matter  for  legislative 
determination,  the  only  limitation  being  that  the  provisions, 
whatever  they  were,  should  be  uniform  and  not  discrimi- 
natory. Since  the  high  school  is  a  part  of  our  system  of 
public  schools  the  benefits  may  properly  be  opened  to  all 
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of  the  children  of  the  State.  It  is  impracticable  to  main- 
tain a  high  school  in  every  school  district,  but  it  is  not  im- 
possible to  give  each  child  of  the  State  that  has  finished 
the  eighth  grade  work  the  benefit  of  a  high  school  educa- 
tion by  transferring  such  pupil  to  some  convenient  district 
wherein  a  high  school  is  maintained ;  and  the  payment  by 
the  district  of  the  reasonable  tuition,  which  in  no  case  can 
exceed  the  per  capita  cost  of  maintaining  such  high  school, 
is  a  corporate  purpose,  for  which  the  money  of  the  dis- 
trict not  otherwise  appropriated  may  be  lawfully  applied. 
It  is  suggested  by  appellee  that  in  the  practical  admin- 
istration of  this  act  discrimination  will  result  by  reason  of 
the  district  being  unable  to  pay  the  tuition  of  all  who  may 
apply  for  transfers.  The  argument  is,  that  those  who  ap- 
ply for  transfers  while  there  are  available  funds  to  pay 
tuition  will  receive  the  benefits  of  the  high  school,  while 
those  who  may  apply  later,  when  the  available  funds  are 
exhausted,  will  be  denied  the  high  school  privilege.  If  such 
difficulties  are  encountered  in  the  practical  administration 
of  the  statute  that  affords  no  reason  for  holding  the  law 
unconstitutional.  Manifestly,  a  board  of  directors  would 
not  be  compelled  to  grant  transfers  when  all  of  the  funds 
which  the  district  was  able  to  raise  within  the  limit  pre- 
scribed by  the  statute  had  been  exhausted.  It  might  as 
well  be  argued  that  the  entire  School  law  was  discrimina- 
tory and  invalid  because  under  it  some  districts  were  finan- 
cially unable  to  furnish  their  children  with  as  well  equipped 
schools  and  for  as  long  term  as  the  more  populous  and 
wealthier  districts.  The  law  does  not  require  impossibili- 
ties, and  when  a  board  of  directors  has  in  good  faith  ex- 
hausted all  of  the  funds  which  it  is  able  to  raise  and  applied 
the  same  to  the  proper  purposes,  the  fact  that  there  may 
still  be  pupils  of  the  district  entitled  to  be  transferred  to 
high  schools  will  simply  be  an  unfortunate  incident  in  the 
administration  of  the  law,  the  counterpart  of  which  may 
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be  found  on  every  hand  in  the  affairs  of  municipal  gov- 
ernment. 

Appellee  contends  that  the  act  is  unconstitutional  under 
section  13  of  article  4  of  the  constitution,  for  the  reason 
that  it  makes  no  reference,  either  in  the  title  or  otherwise, 
to  the  act  of  1907,  which  is  now  found  as  section  122  of 
the  chapter  on  schools,  in  Hurd's  Statutes  of  191 3.  The  old 
law  having  been  declared  unconstitutional  before  the  enact- 
ment of  the  statute  now  under  consideration,  it  was  not 
necessary  or  proper  in  the  new  act  to  make  any  reference 
to  the  old  law.  The  new  act  is  not  an  amendment  of  the 
prior  unconstitutional  act  on  the  same  subject.  When  this 
court  declared  the  law  of  1907  unconstitutional,  the  effect 
of  that  decision  was  to  nullify  the  act  in  its  entirety  and 
to  leave  the  situation  precisely  as  though  the  statute  had 
not  been  passed.  The  requirement  of  the  constitution  that 
nq  law  shall  be  revived  or  amended  by  reference  to  its 
title,  only,  and  that  the  law  revived  or  amended  shall  be 
inserted  at  length  in  the  new  act,  only  applies  to  valid  ex- 
isting laws  and  has  no  reference  to  a  prior  act  which  is 
unconstitutional  and  void. 

We  fail  to  find  any  sufficient  reason  for  declaring  the 
act  of  1913  invalid. 

It  is  suggested  that  the  assent  of  the  board  of  directors 
to  the  transfer  of  pupils  to  a  high  school  involves  the  ex- 
ercise of  discretionary  power,  which  will  not  be  controlled 
by  mandamus.  The  petition  avers  and  the  demurrer  admits 
that  there  are  unappropriated  funds  in  the  district  which 
may  properly  be  applied  to  the  payment  of  the  tuition  of 
relator's  children  in  the  high  school.  It  is  further  averred 
and  admitted  that  the  board  of  directors  of  the  resident 
district  withheld  its  assent  to  such  transfer  and  declined  to 
make  any  provision  for  the  transfer  of  the  relator's  chil- 
dren to  the  high  school,  and  that  no  reason  is  assigned  for 
such  refusal.  If  any  sufficient  legal  reason  exists  for  the 
action  of  the  board  of  directors  it  may  be  set  up  by  way 
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of  defense,  and  the  court  will  then  determine  whether  the 
board  of  directors  has  any  legal  justification  for  withhold- 
ing its  assent  to  this  transfer.  To  hold  that  a  board  of 
directors  could  arbitrarily  and  without  any  reason  refuse 
to  assent  to  the  transfer  of  pupils  to  a  high  school  would 
place  it  within  the  power  of  any  board  of  directors  to 
nullify  the  will  of  the  legislature.  Manifestly,  such  was 
never  contemplated  when  the  law  was  passed.  The  duties 
devolving  upon  the  board  of  directors  under  this  law  must 
be  held  to  be  mandatory, — at  least  to  the  extent  that  the 
board  may  not  capriciously  refuse  to  perform  them. 

The  judgment  of  the  circuit  court  of  Lake  county  is  re- 
versed and  the  cause  is  remanded  to  that  court,  with  direc- 
tions to  overrule  the  demurrer  and  to  permit  appellee,  if  it 
shall  be  so  advised,  to  plead  to  or  answer  the  petition. 

Reversed  and  remanded,  with  directions. 


Hannah  J.  Martin,  Appellee,  vs.  Fred  Coujson  et  al. 

Appellants. 

Opinion  filed  December  16,  1014. 

1.  Ante-nuptial  contracts — after  a  marriage  engagement  the 
relationship  of  the  parties  is  fiduciary.  After  a  marriage  engage- 
ment is  entered  into,  the  relationship  between  the  parties  is  a  con- 
fidential and  fiduciary  one,  requiring  just  and  fair  dealing. 

2.  Same — complainant  must  prove  allegation  that  marriage  en- 
gagement had  been  entered  into.  The  complainant  in  a  bill  to  set 
aside  an  ante-nuptial  contract  must  prove  the  allegation  of  her  bill 
that  a  marriage  engagement  had  been  entered  into  before  the  con- 
tract was  made,  otherwise  no  fiduciary  relation  is  established,  and 
the  defendants  are  not  called  upon  to  prove  that  complainant  knew 
the  extent  and  value  of  the  property,  or  circumstances  sufficient  to 
charge  her  with  knowledge. 

3.  Same — failure  to  expressly  deny  material  allegation  of  bill 
does  not  obviate  necessity  of  proof.  An  allegation  in  a  bill  to  set 
aside  an  ante-nuptial  contract,  that  an  engagement  of  marriage 
had  been  entered  into  before  the  contract  was  made,  is  a  material 
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one,  and  the  failure  of  the  answer  to  expressly  deny  the  allegation 
does  not  admit  it  nor  relieve  the  complainant  from  the  duty  of 
proving  it. 

4.  Same — when  recital  of  contract  does  not  show  existence  of 
marriage  engagement.  A  recital  in  an  ante-nuptial  contract  that 
the  "parties  are  about  to  enter  into  a  contract  of  marriage,"  does 
not  show  that  an  engagement  of  marriage  had  existed  before  the 
contract  was  made. 

5.  Same — when  sale  of  part  of  property  does  not  rescind  ante- 
nuptial contract.  The  fact  that  the  wife  voluntarily  joins  the  hus- 
band in  a  conveyance  of  two  vacant  lots  which  were  a  part  of  the 
homestead  premises,  which  the  wife  was  to  have  the  use  of  for  life 
according  to  the  provisions  of  an  ante-nuptial  contract,  amounts 
only  to  a  waiver  by  the  wife,  as  to  such  lots,  of  the  provisions 
of  the  contract  but  does  not  operate  to  rescind  the  contract,  even 
though  it  is  not  shown  she  received  any  part  of  the  consideration. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  George  W.  Patton,  Judge,  presiding. 

Schneider  &  Schneider,  and  Barry  &  Morrissey, 
for  appellants. 

Cloud  &  Thompson,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  Hannah  J.  Martin,  filed  her  bill  in  chancery 
in  the  circuit  court  of  Ford  county  against  appellants,  Fred 
Collison  and'G.  W.  Karr,  as  executors  of  the  will  of  Jo- 
sephus  Martin,  deceased,  and  certain  children  and  grand- 
children of  the  testator,  being  the  devisees  and  heirs  of  said 
Martin,  to  set  aside  an  ante-nuptial  contract  entered  into 
between  appellee  and  Martin  September  4,  1894. 

The  bill,  as  amended,  avers  appellee  was  married  to  said 
Josephus  Martin  September  5,  1894,  at  Paxton,  Illinois,  and 
lived  with  him  until  his  death,  in  January,  1909,  and  that 
after  her  engagement  to  said  Martin,  and  on  the  day  be- 
fore the  marriage,  she  and  said  Martin  entered  into  an 
ante-nuptial  agreement  for  the  purpose  of  making  suitable 
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provision  for  appellee  in  the  event  she  survived  said  Martin. 
The  agreement  is  as  follows : 

"Ante-nuptial  agreement  or  contract  made  and  entered  into  this 
fourth  day  of  September,  A.  D.  1894,  by  and  between  Josephus 
Martin,  of  Paxton,  Ford  county,  Illinois,  as  party  of  the  first  part, 
and  Hannah  J.  Amm,  of  Patton  township,  Ford  county,  Illinois, 
as  party  of  the  second  part. 

"That  whereas  the  parties  hereto  are  about  to  enter  into  a 
contract  of  marriage;  and  whereas  each  of  the  parties  hereto 
have  heretofore  been  married  and  each  of  said  parties  have  chil- 
dren by  said  former  marriage;  and  whereas  each  of  the  parties 
hereto  have  property,  real  and  personal,  and  they  desire,  in  con- 
templation of  entering  into  a  marriage  contract,  to  settle  and  ad- 
just all  property  rights  that  each  may  have  or  claim  in  the  property 
of  the  other,  and  determine  and  declare  what  rights,  if  any,  each 
of  them  shall  have  in  the  property  of  the  other,  in  view  of  the 
consummation  of  such  marriage  contract,  in  case  of  the  death  of 
either  after  such  marriage  contract  is  entered  into: 

"Therefore  this  agreement  witnesseth:  That  in  consideration 
of  said  marriage  contract  proposed  to  be  entered  into  by  the  par- 
ties hereto,  that  Josephus  Martin,  party  of  the  first  part,  cove- 
nants and  agrees  with  the  party  of  the  second  part  that  in  case 
she  survives  him  as  his  widow  she  shall  have  the  use  and  enjoys 
ment  of  his  homestead  property  situated  in  Paxton,  Ford  county, 
Illinois,  and  described  as  the  east  half  of  lot  11  and  lots  12,  13, 
14,  15  and  16  in  block  24,  in  original  town  of  Prospect  City,  (now 
city  of  Paxton,)  east  of  Illinois  Central  railroad,  for  the  full  term 
of  her  natural  life.  She  shall  also  receive  from  his  estate  the 
sum  of  $2500,  to  be  paid  to  her  within  one  year  after  his  death. 

"It  is  further  covenanted  and  agreed  between  the  parties  here- 
to that  the  giving  and  granting  of  the  use  of  the  homestead  prop- 
erty to  the  party  of  the  second  part  for  the  term  of  her  natural 
life  and  the  payment  to  her  of  the  sum  of  $2500  out  of  the  estate 
of  the  party  of  the  first  part,  as  above  agreed,  shall  be  in  lieu  of 
all  claims  that  the  party  of  the  second  part,  as  surviving  widow, 
might  have  or  make  or  claim  in  the  estate  of  the  party  of  the 
first  part,  and  shall  be  in  lieu  of  all  claims  for  dower  in  any  real 
estate  of  which  the  party  of  the  first  part  may  die  seized,  and  in 
lieu  and  satisfaction  of  any  claims  she  might  make  for  widow's 
award  or  any  other  claims  she  might  have  or  make  in  and  to  his 
estate,  and  that  all  the  real  and  personal  property  of  which  the 
party  of  the  first  part  shall  die  seized,  except  as  to  the  homestead 
above  described,  and  all  personal  property  of  which  the  party  of 
the  first  part  shall  die  possessed,  except  as  to  the  sum  of  $2500 
above  provided,  shall  descend  from  the  party  of  the  first  part  to 
his  children  or  as  he  may  direct  by  will,  the  same  as  if  the  con- 
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tract  of  marriage  contemplated  had  never  been  entered  into  and 
the  same  as  if  the  party  of  the  first  part  had  left  him  surviving 
him  no  widow. 

"It  is  further  covenanted  and  agreed  by  and  between  the  par- 
ties hereto  that  all  the  property,  real  and  personal,  of  which  the 
party  of  the  second  part  may  die  seized  and  possessed,  shall  pass 
to  and  descend  to  her  children  by  her  former  marriage  or  as  she 
may  direct  by  will,  without  any  right  or  claim  made  by  the  party 
of  the  first  part  thereto  as  surviving  husband,  and  the  party  of 
the  first  part,  in  case  he  survives  the  party  of  the  second  part, 
hereby  releases  and  discharges  any  and  all  claims,  of  whatsoever 
nature  or  kind,  that  he,  as  surviving. husband,  might  have  or  make 
to  any  of  the  estate  of  which  the  party  of  the  second  part  may 
die  seized  or  possessed,  be  the  same'  real,  personal  or  mixed,  in- 
cluding all  dower  rights  or  other  rights  that  he  could  have  or  claim 
or  make.  And  the  party  of  the  second  part  accepts  of  the"  provi- 
sions herein  made  for  her,  in  case  she  survives  the  party  of  the 
first  part,  in  lieu  and  in  full  satisfaction  of  all  dower  rights  and  all 
rights  of  widow's  award,  and  all  other  rights  or  claims,  of  what- 
soever nature,  that  she  could  have  or  make  or  claim,  as  surviving 
widow,  in  and  to  the  estate  of  the  party  of  the  first  part. 

"This  ante-nuptial  agreement  is  executed  by  the  parties  hereto 
in  duplicate,  and  by  them  delivered  on  the  day  and  year  above 
written  and  before  the  consummation  of  the  marriage  contract  be- 
tween them. 

"In  witness  whereof  the  parties  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

Joseph  us   Martin,     (Seal.) 
Hannah  J.  Amm.     (Seal.)" 

The  bill  alleges  Josephus  Martin  represented  to  appellee 
that  he  was  a  man  of  some  property  but  not  of  much  wealth, 
and  that  he  desired  to  make  provision  for  her  in  such 
amount  out  of  his  estate  as  would  be  consistent  with  the 
property  owned  by  him  and  fair  to  appellee,  and  that,  re- 
lying upon  the  fairness  of  Martin  and  believing  in  his  rep- 
resentation that  the  provision  made  by  the  agreement  was 
fair  and  just  to  appellee,  she  joined  with  him  in  its  exe- 
cution. The  bill  avers  that  the  representations  of  the  said 
Martin  as  to  his  property  were  untrue;  that,  in  fact,  he 
was  a  man  of  wealth,  owning  farm  lands  in  Illinois  of  the 
value  of  $100,000  and  personal  property  of  the  value  of 
$75,000,  of  which  appellee  only  learned  after  the  marriage. 
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The  bill  alleges  appellee  was  induced  to  sign  the  agreement 
by  fraud  and  deceit,  also  that  the  provisions  therein  con- 
tained were  grossly  disproportionate  to  the  amount  she 
would  have  been  entitled  to  by  law  and  were  grossly  in- 
adequate. The  bill  alleges  that  Martin,  after  the  marriage, 
conveyed  a  large  part  of  his  real  estate  and  that  appellee 
joined  with  him  in  the  deeds  making  said  conveyances.  It 
is  alleged  that  at  the  time  of  Martin's  death  he  was  the 
owner  of  personal  property  of  the  value  of  $75,000  and 
real  estate  consisting  of  the  homestead  in  Paxton,  307  acres 
of  land  in  Champaign  county,  a  one-half  interest  in  a  lot 
in  Gifford,  Champaign  county,  and  also  an  undivided  one- 
half  interest  in  240  acres  of  land  in  Iroquois  county,  Illinois, 
subject  to  a  trust  deed  to  secure  the  payment  of  $3400. 
The  bill  prays  that  the  agreement  be  set  aside  as  invalid 
and  that  appellee  be  awarded  her  interest  under  the  statute. 
The  bill  sets  out  the  will  of  Martin,  in  which  he  recites  the 
provision  made  for  his  wife  in  the  ante-nuptial  agreement 
and  states  his  intention  to  be  that  the  property  provided  for 
in  that  agreement  was  all  the  interest  in  his  estate  appellee 
should  receive.  The  residue  of  his  estate  he  devised  to  his 
children  and  grandchildren. 

The  bill  was  answered  by  appellants.  Replication  was 
filed  and  the  cause  was  referred  to  the  master  to  take  the 
testimony  and  report  his  conclusions.  The  master  made  no 
finding  as  to  the  value  of  Josephus  Martin's  estate  at  the 
time  the  marriage  with  appellee  was  entered  into  or  at  the 
time  of  his  death,  but  reported  his  conclusion  ( 1 )  that  the 
provisions  made  in  the  ante-nuptial  contract  were  entirely 
disproportionate  to  the  means  of  Martin  at  the  time  the 
agreement  was  made  and  the  marriage  took  place ;  (2)  that 
appellants  failed  to  show,  by  a  preponderance  of  the  evi- 
dence, that  at  the  time  appellee  signed  the  agreement  she 
had  full  knowledge,  or  reasonable  means  of  knowing,  of 
the  nature,  character  and  value  of  Martin's  property;  (3) 
that  by  reason  of  appellants'  failure  to  make  such  proof  the 
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contract  is  void;  (4)  that  complainant  is  entitled  to  her 
widow's  award,  dower,  homestead  and  one-third  of  the  per- 
sonal estate  of  Martin  after  the  payment  of  debts,  funeral 
expenses,  widow's  award  and  costs  of  administration.  Ex- 
ceptions to  the  master's  report  by  appellants  were  overruled 
and  a  decree  was  entered  in  substantial  conformity  with  the 
master's  report.  The  decree  finds  that  at  the  time  the  ante- 
nuptial agreement  was  entered  into  Martin  owned  between 
1600  and  1700  acres  of  land,  of  a  value  of  more  than 
$100,000,  and  a  considerable  amount  of  personal  property, 
but  the  value  of  the  personal  property  is  not  found.  De- 
fendants below  prosecuted  this  appeal  from  that  decree. 

At  the  time  of  the  marriage  of  appellee  and  Josephus 
Martin  appellee  was  forty-nine  years  old  and  Martin  sixty- 
two  years  old.  Both  had  been  previously  married.  Appel- 
lee had  four  children  by  her  former  marriage,  all  grown 
up  to  manhood  and  womanhood,  and  three  of  them  were 
married  at  the  time  of  the  appellee's  marriage  to  Martin. 
Martin  had  five  grown  children  by  a  former  marriage,  four 
of  whom  were  married  at  the  time  of  his  second  marriage. 
He  owned  in  the  neighborhood  of  1700  acres  of  farm  land 
in  Champaign  county,  but  had  left  the  farm  in  1883  and 
moved  to  Paxton,  Ford  county,  where  he  acquired  a  home, 
in  which  he  resided  until  his  death.  At  the  time  of  his 
marriage  to  appellee  she  was  living  on  160  acres  of  land 
in  which  she  had  a  }ife  estate  and  which  was  situated  about 
nine  miles  from  Martin's  land.  Martin's  first  wife  died  in 
March,  1894,  and  he  and  appellee  were  married  in  Sep- 
tember following.  After  their  marriage  appellee  lived  with 
her  husband  in  Paxton,  where  they  resided  until  the  hus- 
band's death,  in  January,  1909.  At  the  time  of  his  death 
Martin  still  owned  307  acres  of  the  land  he  owned  at 
the  time  of  th$  marriage  and  also  the  Paxton  homestead. 
After  the  marriage  he  acquired  some  other  city  property 
and  a  one-half  interest  in  240  acres  of  land  in  Iroquois 
county,  subject  to  an  encumbrance  of  $6500,  which  he 
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owned  at  the  time  of  his  death.  His  personal  estate  at  the 
time  of  his  death  amounted  to  nearly  $50,000. 

There  was  a  sharp  conflict  in  the  evidence  as  to  whether 
the  appellee  had  knowledge  of  the  character  and  value  of 
Josephus  Martin's  property,  or  whether  the  facts  and  cir- 
cumstances were  such  that  she  ought  reasonably  to  have 
had  such  knowledge,  at  the  time  the  ante-nuptial  agreement 
was  made.  The  decree  does  not  expressly  find  that  a  mar- 
riage engagement  had  been  entered  into  between  appellee 
and  Martin  prior  to  the  execution  of  the  ante-nuptial  agree- 
ment, but  it  is  based  upon  that  theory.  It  finds  that  Martin 
did  not  advise  appellee  of  the  property  he  owned,  its  nature 
or  value,  that  she  did  not  know  its  amount  or  value,  and 
that  the  circumstances  proved  were  not  such  that  she  ought 
reasonably  to  have  had  such  knowledge,  and  that  Martin 
was  guilty  of  such  fraud  and  deceit  as  rendered  the  agree- 
ment fraudulent  and  invalid. 

The  rule  is  well  established  that  after  a  marriage  en- 
gagement is  entered  into,  the  relationship  between  the  par- 
ties is  a  confidential  or  fiduciary  one,  and  the  woman  is 
supposed  to  confide  in  the  man  to  whom  she  is  betrothed 
to  deal  with  her  fairly  and  justly.  (Hessick  v.  Hessick, 
169  111.  486;  Achilles  v.  Achilles,  137  id.  589.)  It  is  the 
contention  of  appellants  that  the  rule  applicable  to  a  fidu- 
ciary relation,  as  to  the  burden  of  proof,  does  not  exist  in 
this  case  for  the  reason  that  no  such  relation  is  shown  to 
have  existed,  and  because  the  proof  fails  to  show  that  any 
marriage  agreement  had  been  entered  into  between  the  par- 
ties before  the "  ante-nuptial  contract  was  executed.  The 
bill  alleges  the  ante-nuptial  contract  was  made  after  an  en- 
gagement to  marry  had  been  entered  into  between  the  par- 
ties. The  contract  recites  that  the  parties  "are  about  to 
enter  into  a  contract  of  marriage."  So  far  as  appears 
from  that  document  no  marriage  agreement  had  been  en- 
tered into  before  it  was  signed,  and  for  aught  that  appears 
from  that  instrument  its  execution  was  a  preliminary  step 
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to  the  engagement  to  marry.  Whatever  may  be  the  usual 
custom  as  to  the  time  ante-nuptial  agreements  are  made,  it 
is  not  universally  true  that  they  are  made  after  betrothal. 
It  may  well  be  and  undoubtedly  is  true  that  a  man  and 
woman  may  contemplate  marriage  but  one  or  both  of  them 
have  reasons  why  it  is  desirable,  not  only  before  entering 
into  the  marriage  relation  but  before  there  is  any  agree- 
ment to  marry,  to  settle  the  rights  of  each  in  the  estate 
and  property  of  the  other  by  an  ante-nuptial  agreement, 
and  this  step  precedes  and  is  preliminary  to  the  contract 
of  marriage.  In  cases  of  that  character  there  will  be  no 
confidential  relation  existing  until  after  the  contemplated 
contract  is  made,  and  the  law  governing  the  rights  of  the 
parties  under  such  contracts  would  be  the  same  as  is  appli- 
cable to  contracts  entered  into  by  persons  between  whom 
there  exists  no  confidential  or  fiduciary  relation.  Unless 
such  relation  existed  between  appellee  and  Martin  it  was 
not  incumbent  upon  appellants  to  prove,  by  a  preponder- 
ance of  the  evidence,  that  appellee  knew  the  extent  and 
value  of  Martin's  property  or  circumstances  sufficient  to 
charge  her  with  such  knowledge.  It  was  incumbent  upon 
appellee  to  prove  the  allegation  of  her  bill  that  the  ante- 
nuptial agreement  was  executed  after  the  parties  had  en- 
tered into  an  agreement  to  marry.  Unless  this  allegation 
was  proved  no  confidential  relation  was  established  and 
the  rules  applicable  to  such  relation  could  not  properly  be 
applied. 

In  Yarde  v.  Yarde,  187  111.  636,  a  surviving  widow 
sought  by  bill  in  chancery  to  set  aside  an  ante-nuptial 
agreement  made  between  her  and  her  deceased  husband. 
The  bill  alleged  she  was  induced  to  enter  into  the  agree- 
ment, after  the  engagement  to  be  married,  by  fraud  and 
deceit;  that  she  did  not  know  the  extent  or  value  of  her 
intended  husband's  property,  and  that  the  contract  did  not 
make  suitable  provision  for  her  in  view  of  the  value  of 
her  husband's  property.     It  was  contended  by  the  widow 
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in  this  court  that  the  parties  occupied  a  fiduciary  relation 
to  each  other  at  the  time  the  ante-nuptial  agreement  was 
entered  into,  and  that  it  was  incumbent  upon  the  heirs  of 
the  deceased  husband  to  prove  he  fully  and  fairly  informed 
his  intended  wife  of  the  character  and  value  of  his  prop- 
erty. This  court  held  the  proof  did  not  sustain  the  allega- 
tion that  an  engagement  to  marry  existed  at  the  time  the 
ante-nuptial  agreement  was  made,  but  that  it  appeared  from 
the  evidence  there  was  no  agreement  to  marry  except  upon 
the  basis  of  the  ante-nuptial  contract.  It  was  therefore  not 
a  case  for  the  application  of  the  rule  for  the  establishment 
of  the  validity  of  contracts  entered  into  between  parties  oc- 
cupying a  confidential  relation  to  each  other.  In  such  cases 
it  is  incumbent  upon  the  party  seeking  to  avoid  a  contract 
upon  the  ground  that  it  was  procured  by  fraud,  to  prove 
the  fraud.  In  Achilles  v.  Achilles,  supra,  which  was  a 
bill  to  set  aside  an  ante-nuptial  agreement  by  a  surviving 
widow,  it  was  not  claimed  there  had  been  a  betrothal  be- 
fore the  contract  was  signed,  but  that,  in  the  language  of 
her  counsel,  "the  negotiations  were  pending  but  no  agree- 
ment to  marry  had  been  made."  The  court  held  the  con- 
tract was  not  signed  under  the  influence  of  affection  and 
confidence  inspired  by  a  marriage  engagement.  In  Hessick 
v\  Hessick,  supra,  which  also  involved  the  validity  of  an 
ante-nuptial  agreement,  the  court,  after  stating  the  rule  as 
to  the  burden  of  proof  where  the  validity  of  contracts  be- 
tween parties  sustaining  confidential  relations  is  involved, 
said  the  reason  for  applying  that  rule  to  ante-nuptial  con- 
tracts is,  that  after  the  marriage  engagement  is  entered  into 
the  relationship  then  existing  is  confidential  and  the  in- 
tended wife  is  supposed  to  confide  in  her  intended  husband. 
It  is  not  claimed  by  appellee  that  there  was  any  direct 
proof  as  to  just  when  the  marriage  agreement  between  the 
parties  was  made,  but  it  is  contended  that  there  is  such 
proof  of  attentions  paid  by  Josephus  Martin,  and  declara- 
tions made  by  Martin  of  his  intention  to  marry  her,  that 
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it  must  be  fairly  presumed  that  there  was  an  agreement 
to  marry  before  the  execution  of  the  ante-nuptial  contract. 
The  proof  relied  upon  is-  the  testimony  of  witnesses,  some 
of  whom  had  seen  appellee  and  Martin  out  riding  together, 
some  had  seen  them  together  at  a  certain  picnic,  and  others 
who  had  seen  them  together  on  one  occasion  when  Martin 
took  appellee  with  him  when  he  went  to  call  upon  one  of 
his  tenants.  One  witness  had  seen  them  riding  together 
three  or  four  times,  but,  as  we  understand  the  testimony, 
none  of  the  others  had  seen  them  together  on  more  than 
one  occasion,  and  several  of  them  testified  to  the  same  oc- 
casion, which  was  a  certain  Sunday  picnic.  One  witness 
testified  that  on  his  way  home  from  the  picnic  he  saw  Mar- 
tin's team  tied  at  appellee's  place.  One  witness  testified 
Martin  talked  to  him  a  number  of  times  about  marrying 
the  appellee  and  said  he  had  taken  her  out  riding.  He  did 
not  testify  to  Martin's  making  statements  that  they  were 
engaged  or  had  agreed  to  marry  each  other.  In  an  action 
for  breach  of  promise,  where  the  making  of  a  contract  of 
marriage  is  affirmed  on  one  side  and  denied  on  the  other, 
proof  of  facts  and  circumstances  and  the  relation  and  con- 
duct of  the  parties  toward  each  other  may  be  considered 
in  determining  whether  the  making  of  the  agreement  has 
been  established.  In  such  cases  the  circumstances  are 
proven  to  corroborate  the  testimony  of  plaintiff  of  the  ex- 
istence of  a  marriage  contract.  Here,  however,  appellee 
being  an  incompetent  witness,  there  is  no  direct  testimony 
as  to  the  time  the  agreement  was  made.  We  do  not  think 
the  circumstances  proved  in  this  record  are  alone  sufficient 
to  establish  the  allegation  of  the  bill  that  a  marriage  agree- 
ment was  entered  into  between  the  parties  before  the  ante- 
nuptial contract  was  executed.  It  may  be  conceded  that 
both  parties  had  matrimony  in  view  when  they  were  seen 
riding  together  or  attending  a  picnic,  still  there  is  nothing 
in  all  the  circumstances  proved  which  would  warrant  finding 
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that  they  actually  entered  into  an  agreement  to  marry  at 
any  time  before  the  execution  of  the  ante-nuptial  contract. 

Appellee  insists  that  appellants  cannot  raise  the  question 
whether  the  allegation  of  the  bill  that  the  marriage  agree- 
ment was  made  before  the  ante-nuptial  contract  was  en- 
tered into  was  true,  for  the  reason  that  the  answer  does 
not  deny  the  allegation.  The  allegation  was  a  material 
one,  and  the  failure  to  expressly  deny  it  in  the  answer 
neither  admitted  it  nor  relieved  appellee  from  the  duty  of 
proving  it.  Shuld  v.  Wilson,  225  111.  336;  Howard  v. 
Boyle,  248  id.  251. 

Appellee  excepted  to  the  report  of  the  master  for  his 
refusal  to  hold  that  the  sale  and  conveyance  by  Martin,  in 
his  lifetime,  of  certain  lots  which  were  a  part  of  the  home- 
stead property  operated  to  rescind  the  ante-nuptial  agree- 
ment or  render  it  unenforceable.  At  the  time  the  parties 
were  married  there  were  five  and  one-half  lots  constituting 
the  homestead  premises.  After  the  marriage  Martin  sold 
a  lot  and  one-half  at  one  time  for  $1000  and  one-half  lot 
at  another  time  for  $400.  Appellee  joined  him  in  convey- 
ing the  property,  but,  so  far  as  the  proof  showed,  received 
no  part  of  the  consideration.  The  premises  sold  appear  to 
have  been  vacant  property,  the  residence  and  buildings  be- 
ing on  the  lots  which  were  not  sold.  The  chancellor  over- 
ruled the  exceptions  and  held  that  the  conveyances  did  not 
operate  to  rescind  the  ante-nuptial  contract,  and  appellee 
has  assigned  cross-errors  upon  that  finding.  We  are  of 
opinion  the  decree  was  right  upon  that  question.  By  vol- 
untarily joining  with  her  husband  in  the  conveyance  appel- 
lee waived  the  benefit  of  the  ante-nuptial  contract  as  to  the 
property  conveyed.  {Becker  v.  Becker,  250  111.  117.)  It 
is  claimed  appellee  did  not  willingly  consent  to  the  convey- 
ances. The  proof  shows  she  at  first  made  some  objections 
to  the  conveyances  but  that  she  withdrew  her  objections  and 
voluntarily  united  with  her  husband  in  the  deeds.  There 
remained  to  her  the  residence  and  three  lots,  which  consti- 
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tuted  the  home.  We  think  it  manifest  that  neither  she  nor 
her  husband  had  any  thought  or  intention,  at  the  time  the 
deeds  were  made,  of  rescinding  the  ante-nuptial  agreement 

Our  conclusion  is  that  the  evidence  does  not  support  the 
finding  of  the  chancellor  that  a  confidential  relation  existed 
between  the  parties  at  the  time  the  ante-nuptial  agreement 
was  executed,  and  it  is  therefore  unnecessary  to  pass  upon 
other  questions  raised  and  discussed  in  the  briefs. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  ex  rel.  Oscar  Miller,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  December  16,  1914. 

1.  Taxes — it  is  the  levy,  and  not  the  intention  in  making  it, 
which  controls  validity  of  tax.  It  is  the  levy,  and  not  the  intention 
existing  in  the  minds  of  the  authorities  in  making  it,  which  con- 
trols the  validity  of  the  tax. 

2.  Same — the  amount  levied  for  roads  and  amount  levied  for 
bridges  should  be  stated  separately.  An  item  of  a  county  tax  levy 
in  the  lump  sum  of  $10,000  for  roads  and  bridges  is  invalid,  as  the 
amount  levied  for  roads  and  the  amount  levied  for  bridges  should 
be  stated  separately. 

3.  Same — county  board  may  levy  tax  for  State  aid  roads.  A 
county  board  may  levy  a  tax  for  State  aid  roads  under  its  powers 
of  general  taxation,  notwithstanding  a  proposition  to  raise  money 
for  State  aid  roads*  by  issuing  bonds  has  been  voted  upon  by  the 
people  and  defeated. 

Appeal  from  the  County  Court  of  Massac  county ;  the 
Hon.  William  F.  Smith,  Judge,  presiding. 

Courtney,  Helm  &  Helm,  (W.  W.  Barr,  of  coun- 
sel,) for  appellant. 

Fred  R.  Young,  State's  Attorney,  for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  and  order  of  sale 
of  the  county  court  of  Massac  county  on  the  application 
of  appellee,  the  county  collector  of  said  county,  against  the 
property  of  appellant,  the  Illinois  Central  Railroad  Com- 
pany, for  certain  taxes  extended  against  appellant's  prop- 
erty for  the  year  1913.  At  its  September  meeting  the  board 
of  county  commissioners  levied  a  tax  for  all  county  pur- 
poses, aggregating  $37,325.  One  of  the  items  making  up 
this  aggregate  was  a  tax  levied  for  "roads  and  bridges,  $10,- 
000."  The  portion  of  this  tax  extended  against  appellant's 
property  amounted  to  $492.54.  Appellant  objected  to  this 
tax,  but  its  objections  were  overruled,'  judgment  rendered 
against  it  for  the  tax,  and  from  that  judgment  this  appeal 
is  prosecuted. 

At  the  July,  191 3,  meeting  the  county  commissioners 
passed  a  resolution  recommending  that  certain  highways  in 
the  county  be  designated  and  known  as*  State  aid  roads.  At 
its  September  meeting  the  board  of  county  commissioners 
ordered  an  election  held  in  Massac  county,  at  the  general 
election  to  be  held  November  4,  191 3,  upon  the  question  of 
issuing  bonds  to  the  amount  of  $30,000  for  the  purpose  of 
raising  money  to  pay  outstanding  indebtedness,  amounting 
to  $25,000,  and  $5000  to  be  expended  upon  State  aid  roads. 
The  proposition  to  issue  the  bonds  was  defeated  at  the  elec- 
tion. The  allotment  made  by  the  State  highway  commission 
to  the  county  of  Massac  for  State  aid  roads  was  $1480.  At 
the  March,  19 14,  meeting  of  the  commissioners  the  board 
adopted  a  resolution  notifying  the  State  highway  commis- 
sion of  the  acceptance  of  the  allotment  to  be  used  in  the 
construction  of  State  aid  roads  and  that  the  commissioners 
had  submitted  to  a  vote  of  the  people  the  question  of  issuing 
bonds  for  the  purpose  of  raising  the  county's  portion  of  the 
cost  of  State  aid  roads.  It  will  be  observed  that  the  election 
had  been  held  and  the  proposition  of  issuing  bonds  had  been 
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voted  down  before  this  resolution  was  passed  and  notice 
given  to  the  State  highway  commission. 

The  board  had  authority  to  levy  a  county  tax  for  roads. 
(People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497 ; 
People  v.  Jacksonville  and  St.  Louis  Railroad  Co.  265  id. 
550.)  It  had  authority  to  levy  a  county  tax  for  bridges. 
The  only  objection  of  appellant  necessary  to  refer  to,  is 
that  the  board-  of  county  commissioners  did  not  comply 
with  section  121  of  the  Revenue  act  by  designating  the 
amounts,  separately,  for  each  purpose  the  tax  was  levied. 
Appellee  contends  that  as  the  board  had  authority  to  levy 
a  tax  for  bridge  purposes  it  is  to  be  presumed  that  the  levy 
was  for  bridges,  alone;  that  notwithstanding  it  was  desig- 
nated in  the  levy  for  roads  and  bridges  it  is  to  be  consid- 
ered as  for  the  single  purpose  of  bridges.  Whatever  force 
there  might  be  in  the  contention  if  the  county  board  had 
no  authority  whatever  to  levy  a  tax  for  roads  need  not  be 
considered,  for  the  board  did  have  authority  to  levy  a  tax 
for  State  aid  roads.  In  the  exercise  of  its  authority  to  levy 
a  tax  for  roads  and  a  tax  for  bridges  it  levied  a  lump  sum 
of  $10,000  for  both  purposes  combined.  Under  numerous 
decisions  of  this  court  such  a  levy  has  been  held  invalid. 
(People  v.  Cincinnati,  Indianapolis  and  Western  Railway 
Co.  224  111.  523 ;  People  v.  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Co.  231  id.  209;  People  v.  Vogt, 
262  id.  170.)  It  is  no  answer  to  say  that  the  purpose  of 
the  levy  was  for  bridges,  only.  It  is  the  levy  that  controls, 
and  not  the  intention  existing  in  the  minds  of  the  authori- 
ties making  the  levy. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  county  court,- with  directions  to  sustain  the  appellant's 
objections.         Reversed  and  remanded,  with  directions. 
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J.  E.  Mayfield,  Appellant,  vs.  W.  V.  Miles,  Appellee. 
Opinion  filed  December  16,  1914. 

1.  Elections — rule  as  to  service  where  necessary  party  to  an 
election  contest  has  left  the  State.  Where  a  necessary  party  to  a 
proceeding  to  contest  an  election  is  not  within  the  State,  service 
may  be  had  upon  him  in  the  same  manner  as  is  provided  in  cases 
in  chancery. 

2.  Same — who  is  not  a  necessary  party  to  an  election  contest. 
Where  there  are  three  candidates  for  an  office,  and  the  one  receiv- 
ing the  least  number  of  votes  makes  no  claim  to  the  office  and  his 
rights  can  in  no  way  be  prejudiced  by  a  contest  between  the  other 
two  candidates,  he  is  not  a  necessary  party  to  such  contest. 

Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  John  P.  Harrah,  Judge,  presiding. 

T.  N.  Cofer,  for  appellant. 

J.  H.  Marshall,  and  C.  H.  Shuey,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  dismissing  a  peti- 
tion to  contest  an  election  for  the  office  of  assessor  of  the 
town  of  Charleston.  At  the  April  election,  1914,  in  said 
town,  J.  E.  Mayfield,  W.  V.  Miles  and  J.  C.  Brooks  were 
candidates  in  the  town  of  Charleston  for  town  assessor. 
Appellant,  Mayfield,  received  665  votes  cast  by  men  and 
170  votes  cast  by  women,  making  a  total  of  835  votes. 
W.  V.  Miles  received  632  votes  cast  by  men  and  268  votes 
cast  by  women,  making  a  total  of  900  votes.  J.  C.  Brooks 
received  106  votes  cast  by  men  and  ip6  votes  cast  by 
women,  making  his  total  212.  Upon  a  canvass  of  the  votes 
Miles  was  declared  elected  and  the  clerk  issued  a  certifi- 
cate of  election  to  him  and  he  thereupon  qualified  as  town 
assessor.  Mayfield  filed  a  petition  to  contest  the  election, 
making  both  Miles  and  Brooks  parties  defendant.     Sum- 
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mons  was  issued  and  served  upon  Miles  and  a  return  was 
made  showing  that  Brooks  could  not  be  found  in  Coles 
county.  The  summons  was  made  returnable  June  I.  At 
that  time  the  cause  was  continued  to  July  6.  A  demurrer 
had  been  filed  by  Miles  to  the  petition,  which  was  with- 
drawn and  an  answer  filed  denying  all  of  the  material  al- 
legations of  the  petition.  On  July  8  the  cause  was  called 
for  trial.  Mayfield  made  a  motion  for  a  continuance,  based 
upon  an  affidavit,  which  the  court  denied,  and  the  petitioner 
failing  to  offer  any  evidence  or  take  any  other  or  further 
steps  in  the  case,  the  petition  was  dismissed  for  want  of 
prosecution.  A  bill  of  exceptions  was  preserved,  and  this 
appeal  has  been  prosecuted  for  the  sole  purpose  of  review- 
ing the  action  of  the  court  in  denying  the  motion  for  a 
continuance. 

The  petition  was  manifestly  filed  in  expectation  of  this 
court  holding  the  Woman's  Suffrage  act  unconstitutional. 
If  the  votes  cast  by  women  were  all  rejected  appellant  would 
have  33  majority  over  appellee,  but  if  the  votes  cast  by 
women  be  counted  as  legal  ballots,  on  the  face  of  the  re- 
turns appellee  has  a  majority  of  65  over  appellant.  While 
there  are  some  other  general  allegations  in  the  petition,  it 
is  clear  that  the  petitioner  based  his  contest  on  the  supposed 
illegality  of  the  votes  cast  by  women.  The  affidavit  filed  for 
a  continuance  states,  among  other  things,  that  the  question 
of  the  constitutionality  of  the  Woman's  Suffrage  act  was 
pending  in  the  Supreme  Court  and  that  said  question  was 
of  vital,  if  not  controlling,  importance  as  to  the  merits  of 
said  petition,  and  it  is  further  stated  that  the  continuance 
is  desired  until  the  Supreme  Court  renders  a  final  decision 
on  the  validity  of  said  act,  and  that  affiant  is  advised  that 
such  decision  will  be  rendered  at  the  October  term,  1914* 
of  the  Supreme  Court.  The  opinion  of  this  court  holding 
the  Woman's  Suffrage  act  constitutional  was  handed  down 
June  16,  19 1 4,  which  was  some  three  weeks  before  the  af- 
fidavit for  a  continuance  was  presented. 
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Another  reason  for  the  continuance  set  up  in  the  affi- 
davit was  that  J.  C.  Brooks  had  not  been  served  with  sum- 
mons and  had  made  no  appearance.  The  affidavit  states 
that  said  Brooks  is  now  located  at  San  Angelo,  Texas,  and 
that  he  had  gone  out  of  the  State  and  could  not  be  served 
with  process.  The  affidavit,  however,  fails  to  state  when 
said  Brooks  left  the  State  and  shows  no  attempt  whatever 
to  get  service  upon  him,  by  publication  or  otherwise.  If 
Brooks  was  a  necessary  party,  section  114  of  the  Election 
law  provides  that  service  may  be  had  "in  the  same  manner 
as  is  provided  in  cases  in  chancery."  If  Brooks  was  out 
of  the  State  when  the  petition  was  filed  on  the  28th  day 
of  April,  appellant  could  have  filed  his  affidavit  and  caused 
publication  of  notice  as  in  chancery  cases,  and  thus  have 
obtained  service  upon  him  in  time  for  the  July  term  of 
court.  If  he  was  in  the  State  at  the  time  the  petition  was 
filed  he  might  have  been  served  with  process  before  he  re- 
moved to  Texas.  The  affidavit  for  a  continuance  shows 
no  attempt  to  obtain  service  upon  Brooks  in  any  manner, 
but  we  are  of  the  opinion  that  Brooks  was  not  a  necessary 
party  to  this  contest.  t  It  clearly  appears  from  the  petition 
that  Brooks  was  not  making  any  claim  to  the  office  and 
that  his  rights  could  not  in  any  way  be  prejudiced  by  the 
contest  between  appellant  and  appellee,  who  were  the  only 
possible  claimants  to  the  office.  Brents  v.  Smith,  250  111. 
521 ;  Arnold  v.  Keil,  252  id.  340. 

The  affidavit  for  a  continuance  states,  upon  infor- 
mation and  belief,  that  an  agreement  had  been  made  be- 
tween the  attorneys  of  the  parties  that  the  cause  should 
stand  continued  until  the  Supreme  Court  rendered  a  deci- 
sion in  the  case  involving  the  constitutionality  of  the  act 
giving  women  the  right  to  vote  for  certain  officers  and 
propositions.  There  is  no  affidavit  of  either  of  the  attor- 
neys in  the  case  in  respect  to  any  such  agreement,  and  even 
if  such  agreement  had,  in  fact,  been  made,  as  already  stated 
the  decision  of  this  court  referred  to  had  previously  been 
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handed  down,  so  that  any  such  agreement,  if  made,  would 
not  have  justified  the  court  in  a  further  continuance  of 
the  case. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  a  continuance,  and  the  judgment  below  will  be  affirmed. 

Judgment  affirmed. 


Mary  Lonergan,  Appellant,  vs.  Michael  Daily,  Admr., 
et  al.  Appellees. 

Opinion  filed  December  16,  1014. 

1.  Specific  performance — when  oral  contract  to  convey  land 
will  not  be  enforced.  An  oral  contract  to  convey  land  will  not  be 
specifically  enforced  unless  the  contract  is  certain  and  unequivocal 
in  its  terms  and  is  established  by  convincing  evidence. 

2.  Same — what  necessary  to  take  oral  contract  out  of  the  Stat- 
ute of  Frauds  by  part  performance.  To  take  an  oral  contract  out 
of  the  Statute  of  Frauds  by  part  performance  all  acts  performed 
thereunder  must  be  clear  and  definite  and  be  referable  exclusively 
to  the  contract. 

3.  Same — mere  declarations  of  alleged  promisor  are  not  suffi- 
cient. Mere  declarations  of  the  alleged  promisor  do  not  constitute 
such  clear  and  unequivocal  testimony  as  is  necessary  to  establish 
an  oral  contract  to  convey  land. 

4.  Same — when  promise  to  make  a  gift  of  land  will  not  be  en- 
forced. A  promise  to  make  a  gift  of  land  will  not  be  enforced  in 
equity  unless  the  promise  has  been  acted  upon  by  taking  possession 
of  the  property  and  expending  money  in  making  improvements. 

5.  Same — when  collecting  rents  and  paying  taxes  do  not  show 
possession.  Evidence  that  the  complainant  in  a  bill  to  enforce  an 
alleged  oral  contract  to  convey  land  collected  the  rents  and  paid 
taxes  and  bills  for  improvements,  taking  receipts  in  her  own  name, 
does  not  show  that  she  was  in  possession  under  the  alleged  con- 
tract, where  the  evidence  tends  strongly  to  show  that  she  had  ac- 
cess to  the  alleged  promisor's  money  and  was  acting  as  his  agent 
in  such  matters. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  CrEighton,  Judge,  presiding. 
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Alonzo  Hoff,  for  appellant. 
Drennan  &  Lawler,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  appellant,  Mary  Lonergan,  in 
the  circuit  court  of  Sangamon  county,  against  appellees, 
Michael  Daily  and  Sarah  E.  Murphy,  as  heirs-at-law  of 
Patrick  Daily,  deceased,  and  said  Michael  Daily  as  admin- 
istrator of  said  deceased,  praying  for  specific  performance 
of  a  parol  agreement  for  the  purchase  of  real  estate,  or, 
in  the  alternative,  to  recover  for  money  and  board  furnished 
said  Patrick  Daily,  and  for  an  accounting.  After  the  plead- 
ings were  settled  the  cause  was  referred  to  a  master  in 
chancery  to  take  evidence.  He  reported,  recommending  that 
the  bill  be  dismissed  at  the  complainant's  costs  for  want  of 
equity.  After  a  hearing  in  the  circuit  court  a  decree  was 
entered  in  accordance  with  the  recommendations  of  the  mas- 
ter.   This  appeal  is  from  that  decree. 

The  deceased,  Patrick  Daily,  was  an  uneducated  man 
about  seventy-three  years  of  age  and  had  resided  on  a  farm 
in  Illinois  much  of  his  life.  His  wife  died  while  he  was 
living  on  the  farm.  He  had  a  grown  son  and  daughter, 
who  were  living,  with  their  families,  away  from  him.  He 
was  considered  a  man  of  means,  owning  two  farms  and 
some  chattel  property.  In  1908  he  moved  to  Springfield, 
Illinois,  and  shortly  thereafter  went  to  board  with  the  ap- 
pellant at  her  home  in  that  city.  Her  sister  and  niece  made 
their  home  with  her,  and  she  also  had  boarding  with  her 
a  part  of  the  time  another  elderly  man.  Daily  boarded  in 
her  house  for  some  three  or  four  years  and  up  to  the  time 
of  his  death,  on  July  26,  191 1.  During  the  year  1909  he 
purchased  the  premises  here  in  controversy,  being  a  house 
and  lot  in  Springfield  located  near  where  appellant  resided. 
She  claims  that  Daily  on  January  24,  1910,  verbally  agreed 
to  convey  said  premises  to  her  for  the  sum  of  $1550,  which 
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she  that  day  paid  him,  and  also  in  payment  for  two  years 
and  ten  months'  board  then  due  her,  and  on  the  further 
condition  that  she  would  keep  and  care  for  him  during  the 
rest  of  his  life.  The  brother  of  appellant  is  the  only  wit- 
ness who  testified  to  this  agreement  being  made  on  the  date 
above  referred  to.  He  also  testified  that  Daily  told  him 
about  a  year  later,  shortly  before  his  death,  that  he  was 
going  down-town  in  a  few  days  to  make  a  deed  convey- 
ing the  premises  to  appellant.  There  is  testimony  of  other 
witnesses  tending  strongly  to  show  that  the  brother  was  not 
in  Springfield  on  the  date  that  he  claims  he  had  this  last 
talk  with  Daily.  The  evidence  shows  that  appellant  did 
pay  to  the  deceased,  on  January  24,  1910,  $1550,  but  the 
evidence  also  clearly  shows  that  in  December,  1908,  Daily 
loaned  appellant  $1600,  to  be  used  by  her  as  part  payment 
for  another  piece  of  property  in  Springfield  which  she  had 
then  purchased.  Appellees  claim  that  the  $1550  paid  to  the 
deceased  by  appellant  was  in  re-payment  of  this  loan.  The 
record  does  not  show  any  payments  by  the  deceased  to  ap- 
pellant for  room  and  board,  but  it  is  shown  that  she  col- 
lected rents  on  the  property  in  controversy  at  the  rate  of 
$23  a  month  after  this  purchase  until  the  time  of  his  death, 
and  that  the  deceased  collected  rent  from  his  farms  and 
drew  a  considerable  amount  of  cash  from  the  bank  during 
the  period  he  was  boarding  with  appellant.  Counsel  for 
appellees  argue  that  as  it  cannot  be  shown  where  this  money 
has  gone,  it  reasonably  follows  that  it  was  used  by  the  de- 
ceased in  paying  his  board  and  other  expenses,  including 
the  repairs  and  improvements  on  the  property  here  in  con- 
troversy. These  improvements,  such  as  electrical  fixtures, 
awnings  and  screens,  counsel  for  appellant  claims  she  paid 
for  out  of  her  own  money.  The  tenant  of  the  property 
testified  that  appellant  stated  to  her  on  several  different  oc- 
casions that  the  rent  money  from  the  property  went  to  pay 
Daily's  board.  Another  witness  testified  that  the  appellant 
made  the  same  statement  to  her.    Appellant  claims  that  her 
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possession  of  the  premises  is  shown  by  the  fact  that  she  col- 
lected the  rents  and  paid  bills  for  improvements  and  taxes, 
taking  receipts  in  her  own  name,  and  her  open  claim  of 
ownership  and  conduct  in  that  regard.  The  evidence  tends 
strongly  to  show  that  appellant,  during  all  the  time  the  de- 
ceased, Daily,  was  living  with  her,  had  access  to  his  cash. 
It  is  impossible  to  tell  from  the  testimony  whether  she  paid 
these  expenses  out  of  her  own  money  or  out  of  Daily's 
money.  It  is  not  claimed  that  she  ever  occupied  the  prem- 
ises in  controversy,  and  the  tenant,  Mrs.  Myers,  testified 
that  she  never  understood  that  she  was  paying  the  rent  to 
appellant  as  the  owner,  but  that  appellant  was  simply  act- 
ing as  the  agent  of  Daily.  Since  Daily's  death  his  admin- 
istrator had  collected  the  rents  and  had  possession  of  the 
property. 

The  rule  is  well  settled  in  this  State  that  a  parol  con- 
tract for  the  conveyance  of  real  estate  will  not  be  specifically  ' 
enforced  in  a  court  of  equity  unless  it  appears  to  be  certain, 
definite  and  unequivocal  in  its  terms;  that  to  take  it  out 
of  the  Statute  of  Frauds  on  account  of  part  performance, 
all  acts  performed  thereunder  must  be  clear  and  definite  and 
referable  exclusively  to  the  contract;  that  the  proof  upon 
which  the  conveyance  is  asked  must  be  established  so  con- 
vincingly as  to  leave  "no  reasonable  doubt  in  the  mind  of 
the  court.'1  (Langston  v.  Bates,  84  111.  524;  Seitnian  v. 
Seitman,  204  id.  504;  Cctsstevcns  v.  Casstevens,  227  id. 
547 ;  Vail  v.  Rynearson,  249  id.  501 ;  Patterson  v.  Patter- 
son j  251  id.  153.)  Mere  declarations  of  the  promisor  or 
donor  do  not  constitute  such  clear  and  unequivocal  testi- 
mony. (Worth  v.  Worth,  84  111.  442;  Geer  v.  Goudy,  174 
id.  514.)  The  rule  is  also  firmly  settled  that  equity  will 
not  enforce  the  promise  of  a  gift  of  land  unless  the  prom- 
ise has  been  acted  on  by  taking  possession  of  the  land  and 
there  has  been  an  expenditure  of  money  in  making  improve- 
ments by  the  person  requesting  such  enforcement.  (Ran- 
son  v.  Ranson,  233  111.  369;   White  v.  White,  241  id.  551.) 
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The  competent  evidence  in  the  record  falls  far  short  of  be- 
ing so  clear,  definite  and  unequivocal  as  to  warrant  the  re- 
lief prayed  in  this  bill.  Indeed,  the  evidence  relied  upon 
to  support  appellant's  contention  is  of  a  most  unsatisfactory 
character.  The  great  weight  of  the  competent  testimony 
clearly  fails  to  support  the  allegations  of  the  bill. 

The  briefs  discuss  at  some  length  the  competency  of  cer- 
tain witnesses.  In  view  of  the  conclusion  already  reached 
it  is  unnecessary  to  consider  or  decide  those  questions.    . 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  D.  C.  Youngblood,  County  Collector, 
Appellee,  vs.  The  Northern  and  Southern  Ilunois 
Railroad  Company,  Appellant. 

Opinion  Hied  December  16,  1014. 

1.  Taxes — provisions  for  selecting  State  aid  roads  are  not  con- 
ditions precedent  to  right  to  levy  tax.  The  provisions  of  the  Roads 
and  Bridges  act  of  19 13  regarding  the  designation  of  highways  to 
be  improved  as  State  aid  roads,  making  and  filing  a  plat  of  them, 
adopting  plans,  etc.,  are  not  conditions  precedent  to  the  right  of 
the  county  to  levy  a  tax  to  raise  the  money  for  State  aid  roads,  as 
the  county  board  has  authority  to  levy  such  tax  under  its  general 
power  to  levy  taxes  to  raise  money  for  county  purposes. 

2.  Same — commissioners  of  highways  had  power  to  levy  a  tax 
under  the  Roads  and  Bridges  act  of  1013.  After  the  Roads  and 
Bridges  act  came  into  force,  July  1,  191 3,  the  commissioners  of 
highways  had  power  to  levy  a  tax  thereunder,  notwithstanding  a 
road  district  tax  had  been  levied  under  the  former  law  and  been 
paid  in  labor ;  nor  can  the  amount  so  paid  in  labor  be  set  off  against 
the  tax  levied  under  the  act  of  191 3. 

3.  Same — section  43  and  the  proviso  to  section  160  of  Roads 
and  Bridges  act  of  1013  do  not  postpone  taking  effect  of  the  act. 
Section  43  and  the  proviso  to  section  169  of  the  Roads  and  Bridges 
act  of  191 3  were  not  intended  to  postpone  the  taking  effect  of  the 
act  but  only  to  provide  officers  for  carrying  the  act  into  effect 

Appeal  from  the  County  Court  of  Jefferson  county; 
the  Hon.  A.  D.  Webb,  Judge,  presiding. 
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Noleman  &  Smith,  and  Bundy  &'  Wham,  (J.  A.  Con- 
neix,  of  counsel,)  for  appellant. 

Joel  F.  Watson,  State's  Attorney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  for  taxes.  The 
same  objection  was  made  to  a  county  tax  for  State  aid 
roads  as  in  People  v.  Kankakee  and  Seneca  Railroad  Co. 
265  111.  497,  and  for  the  reasons  there  given  was  properly 
overruled. 

The  further  objection  is  made  that  at  the  time  of  the 
levy  of  the  tax  there  had  been  no  allotment  to  the  county 
for  State  aid  roads  and  no  action  had  been  taken  by  the 
county  to  designate  the  public  highways  to  come  under 
the  provisions  of  the  act  authorizing  State  aid  or  otherwise 
to  avail  itself  of  the  provisions  of  the  act.  No  prelimi- 
nary action  was  necessary  to  authorize  the  gounty  board  to 
levy  the  tax.  The  levy  was  for  a  county  purpose  and  the 
county  had  full  power  to  make  it.  (People  v.  Kankakee 
and  Seneca  Railroad  Co.  supra;  People  v.  Jacksonville  and 
St.  Louis  Railroad  Co.  265  111.  550.)  The  provisions  for 
designating  the  highways  to  be  improved  by  State  aid, 
making  and  filing  a  plat  of  them,  adopting  plans  and  a 
scheme  of  improvement  and  appropriating  the  county's  pro- 
portion of  the  cost  are  not  conditions  precedent  to  the 
right  to  levy  the  tax.  They  indicate  merely  the  method 
which  must  be  pursued  to  apply  the  tax,  when  collected,  to 
the  purpose  for  which  it  was  levied,  and  have  nothing  to 
do  with  the  power  to  make  the  levy. 

In  three  of  the  townships  in  the  county  which  were 
under  the  labor  system,  district  road  taxes  were  assessed 
under  section  83  of  the  Road  and  Bridge  act  of  1883,  and 
these  taxes  were  paid  in  full  in  labor  prior  to  July  1,  1913, 
when  that  act  was  repealed  and  was  succeeded  by  the  act 
of  191 3.  After  that  date  the  commissioners  of  highways 
levied  a  tax  of  sixty-one  cents  on  the  $100  valuation,  be- 

Digitized  by  VjOOQIC 


1**14.]        The  People  v.  N.  &  S.  I.  R.R.  Co.  195 

ing  the  maximum  that  could  be  levied  for  road  and  bridge 
purposes.  It  is  contended  that  no  taxes  could  be  levied 
under  the  new  act  for  the  year  19 13.  This  claim  is  based 
upon  section  43  of  the  new  act,  which  provides  that  until 
the  first  annual  election  held  after  the  new  act  becomes  ef- 
fective the  several  boards  of  highway  commissioners  and 
clerks  in  office  at  the  time  the  new  act  went  into  effect  shall 
continue  to  exercise  their  respective  powers  and  duties  as 
before,  and  after  such  election  the  highway  commissioners 
then  in  office  and  thereafter  elected  shall  exercise  all  the 
functions,  powers  and  duties  provided  by  the  act;  and 
upon  section  169,  which  repeals  the  act  of  1883,  with  the 
proviso  that  "all  officials  now  holding  office  under  said  act 
shall  continue  to  exercise  and  enjoy  their  respective  rights, 
powers,  duties  and  emoluments  as  therein  provided,  until 
the  first  election  of  highway  officials  held  under  the  provi- 
sions of  the  act."  Under  the  constitution  the  act  of  1913 
went  into  effect  on  July  1  unless  the  act  itself  provided  for 
its  going  into  effect  at  a  later  date.  On  that  day  the  au- 
thority of  all  officers  under  the  old  act  would  cease  unless 
preserved  under  the  new.  Accordingly,  section  43  and  the 
proviso  to  section  169  ,were  inserted,  not  to  postpone  the 
taking  effect  of  the  act  but  to  provide  officers  to  put  it  into 
effect.  These  provisions  of  the  new  act  merely  continued 
the  officers  under  the  old  act  as  officers  under  the  new  act, 
with  the  same  powers  and  duties  as  before,  except  that 
such  powers  and  duties  must  be  exercised  in  accordance 
with  the  terms  of  the  new  act.  The  act  of  1883  was  not 
in  force  after  July  1,  191 3,  the  commissioners  had  power 
to  make  the  levy  in  September,  191 3,  and  the  levy  in  ques- 
tion was  valid. 

The  appellant  insists  that  if  the  levy  of  September, 
191 3,  was  valid  it  should  have  credit  for  the  taxes  it  paid 
in  labor  before  July  1,  19 13.  We  decided  otherwise  in 
People  v.  Jacksonville  and  St.  Louis  Railroad  Co.  supra, 
and  People  v.  Illinois  Central  Railroad  Co.  265  111.  429. 

Judgment  affirmed. 
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The  People  ex  rel.  Walter  B.  Rogers,  County  Collector, 
Appellant,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellee. 

Opinion  filed  December  16,  1014. 

1.  Taxes — the  statute  requiring  items  for  county  purposes  to  be 
stated  separately  must  receive  reasonable  construction.  The  stat- 
ute requiring  the  purposes  for  which  county  taxes  are  levied  to  be 
stated  separately  must  receive  a  reasonable  construction  in  view  of 
the  object  of  the  statute,  which  is  to  afford  tax-payers  an  oppor- 
tunity to  object  to  an  unjust  tax. 

2.  Same — when  items  of  a  county  tax  are  sufficiently  specific. 
Items  of  a  county  tax  "for  repairs  upon,  and  care,  support  and 
maintenance  of,  court  house,  $4000,"  and  "for  repairs  upon,  and 
care,  support  and  maintenance  of,  the  county  jail,  $3500,"  are,  un- 
der the  facts  shown  by  the  record  of  this  case,  separated  sufficiently 
to  comply  with  the  statute. 

3.  Same — county  board  has  power  to  levy  a  tax  for  State  aid 
roads.  A  county  board  has  power  to  levy  a  tax  for  State  aid  roads 
under  its  general  power  to  levy  taxes  for  county  purposes.  (Peo- 
ple v.  Kankakee  and  Seneca  Railroad  Co.  265  111.'  497,  followed) 

Appeal  from  the  County  Court  of  Morgan  county ;  the 
Hon.  Paul  F.  Grote,  Judge,  presiding. 

Robert  Tilton,  State's  Attorney,  and  Thomas  P. 
Smith,  for  appellant. 

Joseph  A.  C&nnell,  and  William  D.  Barge,  (Ches- 
ter M.  Dawes,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  in  the  county  court  of  Morgan 
county  to  obtain  judgment  against  the  lands  of  appellee  for 
taxes  of  191 3  alleged  to  be  delinquent.  Objections  were 
filed  by  appellee  to  that  portion  of  the  county  tax  levied  to 
raise  money  for  State  aid  roads,  and  also  to  that  portion 
of  said  tax  levied  for  the  repair,  care,  support  and  mainte- 
nance of  the  court  house  and  jail.    The  county  court  sus- 
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tained  objections  to  all  these  taxes,  and  this  appeal  was 
perfected  on  behalf  of  the  appellant. 

The  objection  to  the  tax  levy  for  State  aid  roads  is 
identical  with  that  which  we  considered  in  People  v.  Kan- 
.  kakee  and  Seneca  Railroad  Co.  265  111.  497.    For  the  rea- 
sons stated  in  the  opinion  in  that  case  the  county  court 
erred  in  sustaining  the  objections  to  this  tax. 

The  items  as  to  the  county  tax  for  court  house  and 
jail  for  the  year  191 3  read,  respectively,  as  follows:  "For 
repairs  upon,  and  care,  support  and  maintenance  of,  the 
court  house,  $4000."  "For  repairs  upon,  and  care,  support 
and  maintenance  of,  the  county  jail,  $3500."  The  county 
court  sustained  objections  to  the  taxes  levied  against  appel- 
lee's property  under  these  two  items,  on  the  ground  that 
neither  of  them  is  sufficiently  specific  to  comply  with  sec* 
tion  121  of  the  Revenue  law.  That  section  requires  that 
when  the  tax  is  levied  for  several  purposes  "the  amount 
for  each  purpose  shall  be  stated  separately."  It  is  neither 
necessary  nor  practicable  that  each  particular  claim  for 
which  the  tax  is  levied  shall  be  specifically  stated.  The 
statute  should  receive  a  reasonable,  common-sense  construc- 
tion. {People  v.  Cairo,  Vincennes  and  Chicago  Railway 
Co.  237  111.  312;  People  v.  Toledo,  St.  Louis  and  West- 
ern Railroad  Co.  231  id.  498.)  There  is  no  valid  objec- 
tion to  levying  a  gross  sum  for  several  different  purposes 
where  the  several  purposes  are  properly  embraced  within 
some  general  designation.  {People  v.  Bowman,  253  III. 
234.)  The  object  of  stating  in  the  levy  the  amount  for 
each  purpose  separately  is  to  give  the  tax-payer  an  op- 
portunity to  present  objections  to  the  levy  of  an  unjust 
assessment.  No  fixed  rule  can  be  laid  down  as  to  just 
how  mauy  separate  subdivisions  or  heads  a  given  tax  levy 
should  be  divided  into.  Each  case  must,  in  some  measure, 
be  decided  in  accordance  with  its  special  facts.  {People 
v.  Vogt,  262  111.  170.)  The  wording  of  these  items  is  not 
as  clear  as  it  well  might  be.    We  presume  that  the  county 
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authorities  meant  by  "care  and  support,"  the  light,  heat 
and  (possibly)  water  furnished  these  buildings.  The  word 
"maintenance"  might  include  ordinary  repairs  for  the  build- 
ing, as  it  might  also  include  the  care  of  the  building.  If 
the  word  "repairs"  had  been  omitted,  under  the  ruling  of 
this  court  in  People  v.  Cairo,  Vincennes  and  Chicago,  Rail- 
way Co.  supra,  the  itemizing  as  to  the  care,  support  and 
maintenance  of  the  jail,  and  the  same  for  the  court  house, 
would  have  been  sufficient.  If  the  item  for  repairs  had 
been  separate,  even  though  it  included  in  one  item  the  re- 
pairs for  all  the  county  buildings,  under  the  decision  of 
this  court  in  People  v.  Toledo,  St.  Louis  and  Western  Rail- 
road Co.  265  111.  502,  such  itemizing  would  have  been  suf- 
ficient. Ordinary  repairs,  such  as  are  required  every  year 
in  buildings  of  this  character,  might  properly  be  included 
in  the  same  item  as  maintenance,  care  or  support;  ex- 
traordinary repairs  on  public  buildings  (which  would  re- 
quire very  much  more  than  the  usual  annual  expense  for 
repairs  for  ordinary  wear)  might  well  be  separately  item- 
ized. There  is  nothing  in  the  wording  or  the  amount  of 
either  of  these  items  that  would-  suggest  that  the  repairs 
were  extraordinary.  It  would  be  somewhat  difficult  for  a 
county  board  to  determine  the  exact  amount  that  might  be 
needed  for  ordinary  repairs,  or  for  coal,  heat  or  light,  or 
any  other  item  that  is  incidental  to  the  annual  maintenance 
of  the  court  house  or  jail.  On  this  record  we  hold  that 
these  items  were  sufficiently  specific,  and  the  court  erred 
in  sustaining  objections  thereto. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  overrule  the  objec- 
tions of  appellee  and  enter  judgment  accordingly. 

Reversed  and  remanded,  with  directions. 
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Elizabeth  Radebaugh  et  al.  Appellees,  vs.  Joseph  F. 
Radebaugh,  Appellant. 

Opinion  filed  December  16,  1014. 

1.  Deeds — a  statutory  zvarranty  deed  is  deemed  to  convey  a  fee 
unless  a  less  estate  is  limited.  Under  section  13  of  the  Convey- 
ances act  a  statutory  warranty  deed  is  deemed  to  convey  the  fee 
unless  a  less  estate  is  limited  in  express  words  or  results  by  oper- 
ation of  law. 

2.  Same — when  a  statutory  warranty  deed  conveys  a  life  estate, 
only.  A  statutory  warranty  deed  to  the  grantor's  three  daughters, 
(naming  them,)  the  land  "to  be  for  a  homestead  for  the  above 
named  grantees,  and  given  with  the  understanding  that  if  one 
should  die  then  to  be  owned  and  held  by  the  other  two,  and  after 
the  death  of  the  second  then  to  be  owned  and  controlled  by  the 
other  one  during  the  term  of  her  natural  life,"  conveys  to  the  sur- 
vivor a  Ufa  estate,  only. 

3.  Same — extent  to  which  evidence  of  extrinsic  circumstances 
is  admissible.  In  construing  a  deed  evidence  of  the  circumstances 
surrounding  the  grantor  is  admissible  only  for  the  purpose  of  iden- 
tifying the  subjects  and  objects  of  the  grant  and  not  to  change  the 
meaning  of  the  language  used,  and  such  evidence  is  of  no  assist- 
ance where  neither  the  subject  matter  nor  the  donee  of  the  grant 
is  in  doubt. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  Morton  W.  Thompson,  Judge,  presiding. 

Rearick  &  Meeks,  and  Acton  &  Acton,  for  appel- 
lant. 

R.  B.  Holmes,  and  J.  B.  Mann,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

On  November  20,  1880,  William  White  conveyed  135 
acres  of  land  by  a  statutory  warranty  deed,  in  consideration 
of  natural  affection  and  five  dollars,  to  his  three  daughters, 
Susan,  Rachel  and  Margaret  White.  The  following  lan- 
.guage  was  inserted  in  the  deed  immediately  following  the 
description  of  the  premises:     "It  is  expressly  understood 
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that  said  land  is  to  be  for  a  homestead  for  the  above 
named  grantees,  and  given  with  the  understanding  that  if 
one  should  die  then  to  be  owned  and  held  by  the  other 
two,  and  after  the  death  of  the  second  then  to  be  owned 
and  controlled  by  the  other  one  during  the  term  of  her 
natural  life:  Provided,  the  grantor  shall  retain  peaceable 
possession  of  the  same  during  the  term  of  his  natural  l^fe." 
The  question  to  be  determined  is  whether  the  estate  con- 
veyed was  a  life  estate  or  a  fee  simple.  This  appeal  is 
from  a  decree  in  a  partition  suit  holding  that  a  life  estate, 
only,  was  conveyed. 

Under  section  13  of  chapter  30  of  the  Revised  Statutes 
the  deed  is  to  be  deemed  a  conveyance  of  the  fee  unless  a 
less  estate  appears  to  have  been  limited  in  express  words  or 
results  by  operation  of  law.  The  object  of  the  language 
quoted  was  to  declare  the  purpose  of  the  conveyance  and 
the  manner  in  which  the  land  should  be  held.  The  purpose 
was  declared  to  be  for  a  homestead  for  the  grantees, — 
that  is,  for  a  residence  to  be  occupied  by  them  as  a  home, — 
and  this  statement  did  not  restrict  the  grant  to  less  than 
the  fee.  The  remaining  language,  however,  declared  that 
the  tenure  should  be  after  the  death  of  one  to  the  two  sur- 
vivors, and  after  the  death  of  the  second  grantee  to  the  re- 
maining survivor  during  the  term  of  her  natural  life.  The 
words  "during  the  term  of  her  natural  life"  limit  the  grant 
to  the  last  survivor  to  a  life  estate.  There  is  no  ambigu- 
ity— no  room  for  construction.  Without  those  words  the 
deed  would,  on  its  face,  convey  the  estate  to  the  three  gran- 
tees to  hold  during  their  joint  lives,  with  remainder  after 
the  death  of  one  to  the  survivors  during  their  joint  lives, 
with  remainder  after  the  death  of  one  of  the  survivors  to 
the  other  in  fee.  With  those  words  added  the  estate  to  the 
last  survivor  can  be  no  more  than  a  life  estate. 

The  claim  of  the  appellant  is,  that  the  deed  conveyed 
the  fee  simple  to  the  grantees  but  that  the  share  of  each 
was  subject  to  the  right  of  occupancy  as  a  homestead  by 


Digiti 


zed  by  G00gk 


Die.  M4.]      Radebaugh  v.  Radebaugh.        201 

the  other  two  and  by  the  survivor  of  them  until  the  death 
of  the  last  survivor.  It  is  the  view  of  the  appellant  that 
the  words* "during  the  term  of  her  natural  life"  have  ref- 
erence to  the  homestead  estate  and  were  intended  to  secure 
to  the  survivor  the  occupancy  and  possession  of  the  whole 
tract  during  her  life.  The  clause  under  consideration  has 
no  such  meaning.  It  was  the  land  which  was  to  be  for  a 
homestead,  and  it  was  the  land  which  was  given  with  the 
understanding  that  if  one  should  die  then  the  land  was  to* 
be  owned  and  held  by  the  other  two,  and  after  the  death 
of  the  second  then  the  land  was  to  be  owned  and  controlled 
by  the  other  one  during  the  term  of  her  natural  life.  Any 
other  meaning  requires  a  forced  and  unnatural  construc- 
tion, and  can  be  arrived  at  only  by  a  consideration  of  cir- 
cumstances shown  by  evidence  outside  of  the  deed  itself 
which  may  give  rise  to  a  conjecture  of  some  intent  exist- 
ing in  the  grantor's  mind  different  from  that  expressed  by 
the  words  of  the  instrument.  It  is  the  intent  expressed 
which  must  control  rather  than  a  different  intent  which  the 
grantor  may  be  conjectured  to  have  had  in  mind  but  did 
not  express. 

The  circumstances  referred  to,  shown  by  the  evidence, 
were,  that  the  grantor  was  a  widower,  seventy-nine  years 
old,  and  the  grantees  were  his  daughters,  all  unmarried  and 
over  fifty  years  old.  The  father  and  three  daughters  lived 
together  on  the  land  and  no  other  members  of  the  family 
lived  there,  though  there  were  five  other  daughters  and  a 
son,  to  whom,  at  the  same  time  the  deed  in  question  was 
made,  other  deeds  were  executed  by  the  grantor  conveying 
all  his  land.  The  grantor  and  grantees  continued  to  reside 
upon  the  land  until  their  respective  deaths.  The  grantor 
died  first  and  all  the  grantees  are  now  dead.  The  grantor, 
several  years  after  the  execution  of  the  deeds,  delivered 
$3000  in  trust,  to  collect  and  pay  the  interest  to  him  dur- 
ing his  lifetime  and  at  his  death  to  pay  the  principal  to  his 
three  daughters,  the  grantees  in  the  deed.     He  afterward 
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died  leaving  a  will  which  dispose^  of  his  personal  prop- 
erty, only.  Evidence  of  such  circumstances  is  admissible 
in  the  construction  of  deeds  and  wills  only  for  the  purpose 
of  identifying  the  subject  and  objects  of  the  grant  and  not 
for  the  purpose  of  changing  the  meaning  of  the  language 
used.  It  is  of  no  assistance  in  this  case,  where  neither  the 
subject  matter  nor  the  donee  of  the  grant  is  in  doubt. 

The  construction  of  the  deed  by  the  circuit  court  was 
correct,  and  its  decree  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  C.  E.  Landers,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  filed  December  16,  1914. 

Taxes — amount  paid  in  labor  to  satisfy  road  district  tax  can 
not  be  set  off  against  a  road  tax  levied  under  the  new  law.  The 
amount  voluntarily  paid  in  labor  to  satisfy  a  road  district  tax  can 
not  be  set  off  against  a  road  and  bridge  tax  levied  under  the  new 
Roads  and  Bridges  act  of  191 3. 

Appeal  from  the  County  Court  of  Montgomery  county; 
the  Hon.  John  L.  Dryer,  Judge,  presiding. 

D.  R.  Kinder,  (John  G.  Drennan,  of  counsel,)  for 
appellant. 

J.  Earl  Major,  State's  Attorney,  (T.  A.  Gasaway, 
of  counsel,)  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  appellant,  the  Illinois  Central  Rail- 
road Company,  from  a  judgment  and  order  of  sale  of  the 
county  court  of  Montgomery  county  against  the  property  of 
appellant  for  part  of  a  delinquent  road  and  bridge  tax  of 
the  town  of  South  Litchfield,  in  that  county. 
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Prior  to  July  I,  1913,  South  Litchfield  township  was 
operating  under  what  is  known  as  the  "road  labor  system," 
(Hurd's  Stat.  191 1,  chap.  121,  sec.  83  et  seq.)  and  the  com- 
missioners of  highways  of  districts  Nos.  2  and  3  in  that 
township  assessed  a  highway  labor  and  road  tax  against 
appellant's  property  of  $52.12  in  each  district,  or  $104.24 
in  all.  Appellant  paid  this  tax,  as  appears  from  the  rec- 
ord, on  or  prior  to  September  2,  191 3.  The  Road  law 
of  June  27,  1913,  which  went  into  effect  July  1,  1913,  re- 
pealed the  former  Road  law  and  provided  that  one  levy 
be  made  for  all  road  and  bridge  purposes.  (Hurd's  Stat. 
1913,  chap.  121,  sec.  56,  p.  2129.)  On  September  2,  1913, 
the  commissioners  of  highways  of  the  town  of  South  Litch- 
field, under  the  law  of  1913,  made  out  and  certified  to  the 
county  board  a  certificate  stating  that  it  was  necessary  to 
raise  $4000  for  road  and  bridge  purposes,  and  the  county 
board  ordered  the  same  extended  by  the  county  clerk  as  a 
road  and  bridge  tax.  This  tax  was  levied  at  the  rate  of 
forty- four  cents  on  the  $100  against  appellant's  property, 
making  the  total  tax  against  its  property  in  that  township, 
under  the  new  law,  $226.07.  The  appellant  deducted  the 
amount  previously  paid  as  a  labor  road  tax  in  districts 
Nos.  2  and  3  and  paid  the  remainder  of  the  tax  but  re- 
fused to  pay  the  balance  of  $104.24  of  the  tax,  being  an 
amount  equal  to  the  amount  of  the  labor  road  tax  paid  on 
the  previous  assessment,  and  the  same  was  returned  delin- 
quent for  that  amount.  On  the  application  for  judgment 
appellant  insisted  it  should  be  given  credit  on  this  assess- 
ment for  the  amount  of  the  tax  previously  paid  on  the  for- 
mer assessment,  its  argument  being  that  as  the  former  tax 
was  levied  pursuant  to  the  provision  of  section  83  of  the 
Road  and  Bridge  act  of  1883,  which  was  repealed  by  the 
act  of  June  27,  1913,  (Hurd's  Stat.  1913,  chap.  121,  sec. 
169,)  and  the  tax  in  question  levied  under  the  latter  act 
for  the  same  year  and  for  the  same  purpose  as  the  former 
tax,  it  operated  unjustly  on  appellant,  in  that  those  who 
« 
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had  not  paid  the  former  tax  escaped  liability  therefor  by 
reason  of  the  repeal  of  the  law  under  which  the  commis- 
sioners of  highways  acted,  before  the  same  had  been  re- 
turned by  the  overseer  to  the  supervisor  and  ordered  levied 
and  collected  by  the  board  of  supervisors.  Appellant  also 
contends  that  the  total  amount  of  its  road  and  bridge  tax 
by  reason  of  its  payment  under  the  old  law  amounted  to 
sixty-nine  cents  on  the  $100,  while  under  the  law  of  191 3 
the  limit  is  sixty-one  cents  on  the  $100  of  taxable  prop- 
erty. The  county  court  overruled  all  of  appellant's  objec- 
tions and  entered  judgment  against  its  property  for  the 
balance  due  on  this  assessment,  which  is  the  judgment  ap- 
pealed from. 

Appellant  concedes  that  the  former  tax  was  legally  lev- 
ied under  the  provisions  of  section  83  of  the  law  then  in 
force  and  that  it  voluntarily  and  in  good  faith  paid  said 
former  tax.  Under  these  circumstances,  in  the  absence  of 
a  statutory  provision  to  the  contrary,  there  is  no  law  or 
authority  for  allowing  appellant  credit  on  this  tax  for  the 
amount  voluntarily  paid  on  the  prior  tax.  (People  v.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  247  111.  340; 
People  v.  Chicago  and  Alton  Railroad  Co.  247  id.  373.) 
In  the  former  case  the  railroad  company  had  paid  a  library 
tax  as  extended,  which  was  $9.93  in  excess  of  the  lawful 
rate,  and  alleged  that  it  had  been  paid  through  mistake  and 
oversight,  and  insisted  that  it  should  be  given  credit  on  its 
other  taxes  for  the  amount  of  this  library  tax  so  voluntar- 
ily paid,  against  which  it  might  have  successfully  defended, 
and  we  there  said:  "There  is  no  ground  upon  which  the 
money  so  paid  could  be  recovered  back  or  set  off  against 
unpaid  taxes,  and  the  court  did  not  err  in  so  holding."  The 
above  cases  are  decisive  of  this  question,  and  the  county 
court  did  not  err  in  overruling  the  objection. 

For  the  reason  given  the  judgment  of  the  county  court 
will  be  affirmed.  Judgment  affirmed. 
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Edna  Morgan  Dean,  Plaintiff  in  Error,  vs.  The  North- 
ern Trust  Company  et  al.  Defendants  in  Error. 

Opinion  Hied  December  16,  1014. 

1.  Whxs — testator's  intention  must  prevail  if  consistent  with 
the  rules  of  law.  The  intention  of  the  testator  as  expressed  in 
the  will  must  prevail  if  it  be  consistent  with  the  rules  of  law. 

2.  Same — when  a  provision  devising  an  estate  in  fee  does  not 
control.  A  provision  of  a  will  devising  the  testator's  estate  to  his 
widow  and  children  in  fee  upon  the  contingency  that  his  estate 
should  not  exceed  $300,000  does  not  control  subsequent  provisions 
creating  trusts  for  the  children,  where  the  testator  left  an  estate 
of  more  than  one  million  dollars. 

3.  Same — what  does  not  defeat  a  gift  over  after  a  life  estate. 
Where  the  first  taker  is  given  a  life  estate,  only,  with  power  to 
consume  the  whole  or  a  part  of  the  principal  or  even  to  dispose  of 
it  during  his  lifetime,  the  gift  over  after  the  life  estate  is  not  ren- 
dered invalid  because  of  the  uncertainty  as  to  the  quantity  of  the 
estate  which  may  remain  at  the  end  of  the  life  estate.  {Burke  v. 
Burke,  259  111.  262,  followed;  Wilce  v.  VanAnden,  248  id.  358, 
distinguished.) 

4.  Same — there  may  be  a  gift  over  after  a  life  estate  in  per- 
sonal property.  If  the  will  clearly  manifests  an  intention  that  the 
first  taker  shall  have  a  life  estate,  only,  a  gift  over  is  not  invalid 
even  if  the  estate  consists  of  personal  property  of  a  durable  nature. 

5.  Solicitors'  fees — when  complainant  is  entitled  to  have  her 
solicitors'  fees  borne  by  estate.  Where  the  testator  has  expressed 
himself  so  ambiguously  as  to  make  it  necessary  to  resort  to  a 
court  of  chancery  to  obtain  a  construction  of  the  will  in  order  to 
determine  the  complainant's  rights  under  the  will,  it  is  proper  to 
allow  a  reasonable  amount  for  complainant's  solicitors'  fees,  to  be 
paid  out  of  the  estate. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  M.  L.  McKinlEy,  Judge, 
presiding. . 

Daniel  W.  Scanlan,  and  Patrick  H.  O'Donnell, 
(Elijah  N.  Zoline,  of  counsel,)  for  plaintiff  in  error. 
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Judah,  Wizard,  Wolf  &  Reichmann,  and  Alvin 
W.  Wise,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  by  plaintiff  in  error,  Edna  Morgan 
Dean,  in  the  superior  court  of  Cook  county,  for  the  con- 
struction of  the  will  of  John  E.  Dean,  the  father  of  her 
deceased  husband.  John  E.  Dean  died  in  1908,  testate, 
leaving  four  daughters  and  a  son,  Morris  Rowland  Dean, 
his  only  heirs-at-law,  and  also  leaving  a  widow  him  sur- 
viving. His  will  was  duly  probated.  By  a  compromise 
agreement  entered  into  with  the  heirs  the  widow  accepted 
$193,750  as  her  share  of  the  estate.  The  son,  Morris  Row- 
land Dean,  died  January  12,  1912,  intestate,  without  issue, 
leaving  plaintiff  in  error  as  his  widow.  The  bill  sets  forth 
various  averments  as  to  what  should  be  the  proper  con- 
struction of  the  will  and  prays  that  the  rights  of  said  Mor- 
ris Rowland  Dean  be  determined  by  the  court.  The  will 
is  of  considerable  length.  The  particular  portions  neces- 
sary to  be  set  forth  at  length  for  a  consideration  of  the 
questions  here  involved  will  be  found  in  Dean  v.  Northern 
Trust  Co.  259  111.  148,  being  paragraph  4  and  part  of  para- 
graph 5.  The  will  previous  to  paragraph  4  provides  for 
the  payment  of  debts  and  some  comparatively  small  lega- 
cies. Paragraph  5  is  the  main  part  of  the  instrument,  and 
includes  not  only  trust  section  C,  but  trust  sections  A,  B, 
D,  E,  F  and  G,  setting  out  at  some  length  the  testator's 
wishes  with  reference  to  the  property  and  interests  left  to 
his  wife  and  children  in  trust.  An  answer  was  filed  de- 
nying the  allegation  of  the  bill  that  plaintiff  in  error  was 
living  harmoniously  with  her  husband  at  the  time  of  his 
death,  and  demurrers  were  filed  to  all  the  other  allegations. 
The  trial  court  sustained  demurrers  to  the  bill,  except  the 
portion  wherein  the  complainant  prayed  for  the  allowance 
to  herself  of  a  sum  not  exceeding  $10,000,  and  entered  a 
decree,  based  on  that  portion  of  the  bill,  ordering  that 
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the  Northern  Trust  Company,  as  trustee,  pay  to  her  such 
amount.  The  decree  also  found  that  there  was  some  am- 
biguity as  to  the  meaning  and  legal  effect  of  portions  of 
the  will  and  that  it  required  construction,  and  therefore 
allowed  $1500  fees  to  plaintiff  in  error's  solicitors,  to  be 
paid  out  of  the  estate.  On  appeal  from  that  decree  to  this 
court  the  cause  was  transferred  to  the  Appellate  Court  for 
the  First  District.  (Dean  v.  Northern  Trust  Co.  supra.) 
That  court  modified  the  decree  of  the  superior  court  by 
striking  out  the  provision  concerning  the  payment  of  solic- 
itor's fees  and  affirmed  the  decree  so  modified.  The  cause 
was  then  brought  to  this  court  by  petition  for  certiorari. 

Plaintiff  in  error  first  argues  that  the  "gift  over"  clause 
in  said  trust  section  C  was  intended  to  take  effect  only  in 
the  event  the  son,  Morris  Rowland  Dean,  did  not  survive 
the  testator.  Under  the  wording  of  the  will  this  argument 
is  manifestly  without  merit.  The  will  provided  that  the 
share  should  be  held  in  trust  for  the  son  during  his  life- 
time and  until  his  death,  making  other  arrangements  in  the 
event  that  the  son  should  marry  or  go  into  business.  The 
provision  of  the  will  in  trust  section  C  here  relied  upon 
plainly  refers  to  the  death  of  the  son  after  the  death  of 
the  testator,  contemplating  that  the  son  might  live  for  many 
years  after  his  father's  death.  This  interpretation  of  the 
will,  without  question,  follows  the  intention  of  the  testa- 
tor as  shown  therein.  The  first  and  great  rule  in  the  ex- 
position of  a  will,  to  which  all  other  rules  must  bend,  is, 
that  the  intention  of  the  testator  as  expressed  in  his  will 
must  prevail  if  it  be  consistent  with  the  rules  of  law. 
Bradsby  v.  Wallace,  202  111.  239;  Wardner  v.  Baptist  Me- 
morial  Board,  232  id.  606. 

Plaintiff  in  error  next  argues  that  that  portion  of  trust 
section  C  reading,  "this  balance,  if  any,  or  all,  if  he  leaves 
no  widow  and  no  issue,  shall  go  to  my  heirs  as  aforesaid," 
must  be  construed  to  mean  that  before  the  heirs  of  John 
E.  Dean  can  claim  any  interest  in  the  son's  share  the  son 
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must  die  leaving  no  widow  and  no  issue ;  that  as  he  left  a 
widow  the  contingency  under  which  the  heirs  of  the  testa- 
tor took  an  interest  in  the  share  did  not  arise.  The  quoted 
provision,  considered  in  connection  with  that  part  of  the 
will  immediately  preceding,  can  be  interpreted  in  no  other 
way  than  that  the  will  meant  that  the  widow  should  under 
certain  conditions  receive  not  exceeding  $10,000,  and  if 
there  was  any  balance  of  the  son's  share  after  paying  that 
amount, — that  is,  if  he  had  not  already  drawn  on  the  prin- 
cipal, as  provided  by  the  will,  to  such  an  extent  that  there 
was  no  balance, — then  such  balance  should  go  to  the  tes- 
tator's heirs;  that  if  the  son,  Morris,  left  no  widow  or 
issue,  all  of  the  remainder  should  go  to  the  heirs.  This 
argument  of  plaintiff  in  error  finds  no  support  from  any 
reasonable  construction  of  the  will. 

Counsel  for  the  plaintiff  in  error  next  argue  that  under 
paragraph  4  the  .testator  bequeathed  the  estate  in  fee  simple 
to  his  various  children,  and  that  the  subsequent  provisions 
of  the  will  do  not  impair  or  lessen  the  rights  and  interests 
of  the  son  acquired  under  said  paragraph  4;  that  Morris 
R.  Dean  therefore  took  an  undivided  one-fifth  interest  in 
fee  in  said  estate  upon  his  father's  death,  plaintiff  in  er- 
ror being  entitled  to  the  interest  in  said  share  which  the 
laws  of  descent  in  this  State  allow  a  widow  in  case  there 
are  no  issue.  With  this  we  cannot  agree.  By  paragraph  4 
the  testator  clearly  intended  to  provide  for  the  disposition 
of  his  estate  in  the  contingency,  that  he  should  die  leaving 
an  estate  (after  making  certain  comparatively  small  pay- 
ments) less  than  $300,000  in  value.  He  fully  expected  to 
have  more,  because  the  will  states,  "if,  for  any 'reason  now 
unforeseen,"  he  should  not  have  more,  such  disposition  as 
is  provided  in  paragraph  4  should  be  followed,  and  in  para- 
graph S  he  positively  stated  that  he  believed  that  his  estate 
would  amount  to  more  than  that.  It  is  conceded,  and  the 
allegations  of  plaintiff  in  error's  bill  state,  that  the  tes- 
tator left  an  estate  amounting  to  more  than  $1,300,000. 
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It  is  quite  evident  that  the  testator  inserted  paragraph  4 
in  his  will  to  cover  an  emergency  if  his  estate  turned  out 
to  be  small  compared  with  what  he  then  thought  he  had. 
In  the  latter  case  it  was  to  be  divided  among  the  five 
children  and  the  widow  without  burdening  the  shares  by 
placing  them  in  trust.  The  contingency  provided  for  as 
to  the  value  of  the  estate  in  paragraph  4  did  not  happen. 
That  paragraph,  alone,  does  not  govern  the  interest  which 
the  son,  Morris,  took  in  his  father's  estate.  The  whole  will 
must  be  read  together.  So  read,  the  son  merely  obtained 
the  right  to  the  income  in  a*  portion  of  the  testator's  prop- 
erty for  the  first  fifteen  months  after  the  death  of  the  said 
testator  and  to  a  fixed  annuity  thereafter  during  his  natu- 
ral life.  (Routt  v.  Nezvman,  253  111.  185;  French  v.  Col- 
kins,  252  id.  243.)  The  intention  of  the  testator  being 
clear  on  this  question,  the  authorities  cited  by  counsel  for 
plaintiff  in  error  need  not  be  considered. 

Counsel  further  earnestly  insist  that  the  gift  over  in 
the  latter  part  of  said  trust  section  C  is  void  for  uncer- 
tainty as  to  subject  matter,  because,  as  the  testator  au- 
thorized the  use  of  the  principal  as  well  as  the  interest  of 
the  fund,  it  was  uncertain  whether  there  would  be  anything 
left  in  the  hands  of  the  trustees  for  the  purpose  of  the 
gift  over.  It  is  the  settled  law  of  this  State  that  where 
the  first  taker  is  given  a  life  estate,  only,  with  power  to 
consume  the  whole  or  a  part  of  the  estate,  or  even  to  dis- 
pose of  it  during  his  lifetime  by  will  or  otherwise,  the 
gift  or  devise  over,  after  the  life  estate,  is  not  rendered 
invalid  because  of  the  uncertainty  as  to  the  quantity  of 
the  residuary  estate.  (Harvard  College  v.  Balch,  171  111. 
275;  Hawkins  v.  Bohling,  168  id.  214;  Skinner  v.  Mc- 
Dowell, 169  id.  365;  Bevms  v.  Murray,  251  id.  603.)  It 
seems  to  be  conceded  by  counsel  for  plaintiff  in  error  that 
these  decisions  and  many  others  in  this  State  so  hold,  but 
it  is  argued  that  this  court  in  Wilce  v.  VanAnden,  248  111. 
358,  has,  in  effect,  overruled  the  holding  of  these  other 
266  -  14 
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decisions.  In  this,  counsel  are  mistaken.  This  court  has 
recently  had  occasion  to  review  the  Wilce  case  on  this 
point  in  Burke  v.  Burke,  259  111.  262,  and  it  was  there  held 
that  the  proposition  upon  which  the  Wilce  case  was  decided 
was,  not  that  the  possible  exhaustion  of  the  fund  by  its 
application  to  prior  demands  upon  it  before  its  application 
to  the  purposes  of  the  trust  rendered  the  subject  matter 
of  the  trust  uncertain,  but  that  there  was  no  fund  which 
could  be  the  subject  matter  of  a  taist  where  its  applica- 
tion to  the  purposes  of  the  trust  depended  upon  the  abso- 
lute and  unconditional  discretion  of  the  person  in  control 
of  the  fund.  In  such  a  case  there  is  nothing  which  a  court 
of  equity  can  lay  hold  of, — nothing  binding  on  the  con- 
science. The  reasoning  in  the  Burke  case  is  conclusive  here 
and  clearly  distinguishes  Wilce  v.  VanAnden,  supra.  Wc 
see  no  reason  to  change  the  law  as  laid  down  in  a  long 
line  of  previous  decisions  and  as  again  stated  in  Burke  v. 
Burke,  supra. 

In  this  connection  it  is  further  urged  that  the  subject 
of  the  gift  over  being  money,  such  gift  must  be  held  void. 
The  general  rule,  of  course,  is,  that  where  a  will  bequeaths 
personal  property  to  be  at  the  absolute  disposition  of  the 
legatee,  he  becomes,  in  the  absence  of  all  clauses  showing 
a  contrary  intent  on  the  part  of  the  testator,  the  absolute 
owner,  but  when  by  the  will  the  intention  is  clearly  shown 
to  give  to  the  first  taker  a  life  estate,  only,  then  the  limi- 
tation over  is  not  repugnant  to  the  bequest  of  such  life 
estate.  "An  estate  for  life  may  be  created  in  personal 
property  of  a  durable  nature,  with  remainder  over,  and  in 
such  case  the  property  remaining  is  to  be  distributed  to 
the  remainder-men."  Dickinson  v.  Griggsville  Nat.  Bank, 
209  111.  350,  and  cases  cited. 

Counsel  further  contend  that  the  Appellate  Court  erred 
in  reversing  the  decree  of  the  superior  court  as  to  solicitor's 
fees  for  plaintiff  in  error.  The  general  rule  as  to  solicitors' 
fees  in  cases  concerning  the  construction  of  wills  is,  that 
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when  the  testator  has  expressed  his  intention  in  his  will 
so  ambiguously  as  to  make  it  necessary  to  go  into  a  court 
of  chancery  to  get  a  construction  of  the  will  in  order  to 
determine  which  of  two  or  more  adverse  claims  to  the 
same  fund  or  property  is  valid,  the  costs  of  the  litiga- 
tion should  be  borne  by  the  fund  or  property  in  question. 
(Kendall  v.  Taylor,  245  111.  617,  and  cases  cited.)  No 
will  containing  the  exact  provisions  found  in  this  one  has 
been  called  to  our  attention  by  counsel  on  either  side.  It 
is  apparent  from  this  record  that  plaintiff  in  error  was 
compelled  to  go  into  a  court  of  chancery  in  order  to  obtain 
the  $10,000  legacy.  This  being  so,  is  it  not  a  fair  infer- 
ence that  the  parties  differed  fairly  as  to  the  construction 
that  should  be  placed  on  the  will?  The  rule  in  question 
should  receive  a  reasonable  application.  In  our  judgment 
the  chancellor  was  justified  in  allowing  solicitor's  fees  for 
plaintiff  in  error,  and  the  Appellate  Court  erred  in  setting 
aside  that  portion  of  the  decree. 

Defendants  in  error  filed  cross-errors,  insisting  there- 
under that  the  court  erred  in  allowing  plaintiff  in  error 
$10,000,  because  she  had  failed  to  show  that  she  was  liv- 
ing harmoniously  with  her  husband  at  the  time  of  his 
death.  The  record  shows  that  plaintiff  in  error  and  Mor- 
ris Rowland  Dean  were  married  and  had  lived  together  as 
husband  and  wife.  No  evidence  was  introduced  by  defend- 
ants in  error  to  show  that  plaintiff  in  error  and  her  hus- 
band were  not  living  together  harmoniously  at  the  time 
of  his  death.  There  might  be  a  difference  of  opinion  as 
to  what  testator  intended  to  mean  by  "living  together  har- 
moniously." The  same  terms  were  used  in  other  parts  of 
the  will  with  reference  to  his  daughters  if  they  were  mar- 
ried. All  people  would  not  agree  as  to  what  was  harmoni- 
ous living  together  of  husband  and  wife.  Certainly  the 
testator  did  not  intend  that  husband  and  wife  must  be  in 
full  accord  on  all  matters  of  politics,  religion,  the  man- 
agement of  the  house,  their  method  of  dressing,  and  many 
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other  things.  While  the  proof  as  to  their  living  together 
at  the  time  of  his  death  is  not  very  definite,  we  are  not  dis- 
posed to  disturb  the  finding  of  the  chancellor  on  this  point. 
For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  will  be  reversed  and  the  decree  of  the  superior  court 
affirmed.  Judgment  reversed. 


Brune  H.  Bruns,  Appellant,  vs.  Anna  Mary  Huseman, 

AppeUee. 

Opinion  Hied  December  16,  1914. 

1.  Statute  of  Frauds — authority  of  an  agent  to  sell  land  must 
be  in  writing.  A  written  contract  for  the  sale  of  land  between 
the  proposed  purchaser  and  the  agent  of  the  owner  cannot  be  spe- 
cifically enforced  as  against  a  plea  of  the  Statute  of  Frauds,  where 
the  authority  of  the  agent  to  make  the  contract  was  not  in  writing. 

2.  Same — signing  undelivered  deed  is  not  compliance  with  the 
statute.  The  fact  that  a  deed  was  signed  by  the  owner  of  land  but 
was  not  acknowledged  or  recorded  does  not  constitute  a  compli- 
ance with  the  provision  of  the  Statute  of  Frauds  requiring  the  au- 
thority of  an  agent  to  make  a  contract  for  the  sale  of  land  to  be 
in  writing,  where  the  deed  makes  no  reference  to  any  prior  con- 
tract for  the  sale  of  the  land. 

3.  Same — to  constitute  part  performance  possession  must  be 
taken  under  the  contract  To  take  a  contract  for  the  sale  of  land 
out  of  the  Statute  of  Frauds  upon  the  ground  of  part  perform- 
ance by  taking  possession  and  making  improvements  the  posses- 
sion must  be  taken  under  the  contract,  and  a  mere  continuance  of 
possession  acquired  as  a  tenant  is  not  sufficient. 

4.  Same — what  cannot  be  relied  upon  as  a  ratification.  The 
mere  signing  of  a  deed  which  was  not  acknowledged  or  recorded 
is  not  such  an  act  by  the  owner  of  the  land  as  ratifies  the  act  of 
her  agent  in  making  a  written  contract  for  the  sale  of  the  land 
without  written  authority,  where  the  deed  does  not  refer  to  the 
contract  and  there  is  no  evidence  connecting  it  with  the  contract 
or  showing  that  the  owner  fully  understood  what  she  was  doing. 

Appeal  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 


Digiti 


zed  by  G00gk 


foe.  fMJ  Bbuns  v.  Huseman.  213 

H.  C.  Ward,  for  appellant. 
A.  A.  Wolfersperger,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  circuit  court  of  Whiteside 
county  dismissing  for  want  of  equity  a  bill  filed  by  Brune 
H.  Bruns  against  Anna  Mary  Huseman  for  the  specific 
perfomance  of  a  contract  for  the  sale  of  real  estate. 

The  bill  alleges  that  on  the  16th  day  of  July,  191 2,  ap- 
pellee, being  seized  of  a  farm  of  about  157  acres,  author- 
ized her  grandson,  Vernon  C.  Freeman,  to  sell  the  same 
for  her.  Appellee  was  an  old  lady  about  eighty  years  of 
age  at  the  time  the  transaction  in  question  was  had.  She 
was  the  owner  of  the  farm  in  question  but  did  not  reside 
upon  the  same.  Appellant,  who  is  a  son-in-law  of  appellee, 
was  in  possession  of  the  farm  as  tenant  at  the  time  the  al- 
leged contract  was  entered  into.  It  is  not  disputed  that  ap-1 
pellee  told  her  grandson,  Vernon  C.  Freeman,  to  sell  her 
farm  for  her,  but  no  written  authority  creating  the  grand- 
son an  agent  was  given  him  by  appellee.  Some  time  after 
appellee  had  told  Freeman  to  sell  the  farm  he  entered  into 
a  written  contract  with  appellant,  which  purported  to  be  a 
contract  of  sale  of  the  farm  for  $8500.  At  the  time  the 
contract  was  executed  $500  was  paid.  The  name  of  ap- 
pellee was  signed  to  the  contract  by  Freeman,  as  her  agent. 
After  the  written  contract  had  been  executed  by  appellant 
and  Freeman,  Freeman  reported  the  transaction  to  appellee, 
and  a  warranty  deed  was  prepared  which  purported  to  con- 
vey the  premises  to  appellant.  The  deed  was  signed  by 
appellee  but  was  not  acknowledged,  delivered  or  recorded. 
It  was  left  in  the  hands  of  Freeman.  There  is  some  con- 
flict in  the  evidence  as  to  whether  appellee  knew,  at  the 
time  she  signed  the  deed,  the  true  nature  of  the  transac- 
tion. Some  of  the  witnesses  who  were  present  testified 
that  Freeman  referred  to  the  instrument  which  the  old  lady 
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executed,  as  a  contract  for  the  sale  of  the  farm,  which  they 
say  was  not  read  over  or  explained  to  her. 

The  specific  performance  of  the  alleged  contract  is  re- 
sisted by  appellee  on  the  ground  that  there  was  a  fraudulent 
combination  between  Freeman  and  appellant  to  obtain  the 
title  to  the  farm  for  a  grossly  inadequate  consideration. 
Much  testimony  was  introduced  bearing  upon  the  question 
of  the  value  of  the  farm.  The  witnesses  differ  very  widely 
in  their  estimates  of  the  value.  The  testimony  ranges  all 
the  way  from  $50  per  acre  up  to  $125  per  acre.  In  the 
view  that  we  take  of  this  controversy  it  is  not  necessary  to 
discuss  this  question.  The  Statute  of  Frauds  is  relied  upon 
and  in  our  opinion  is  a  complete  defense  to  the  bill  for 
specific  performance.  There  is  no  pretense  in  this  case  that 
appellee  personally  made  any  contract  with  appellant  to  sell 
him  her  farm.  The  contract,  such  as  it  is,  was  executed 
by  Freeman  as  her  agent  and  was  so  signed  by  him.  An 
'agent's  authority  to  bind  the  owner  by  a  contract  of  sale 
of  real  estate  must  be  in  writing.  Section  2  of  the  Stat- 
ute of  Frauds  requires  that  such  contract  shall  be  in  writ- 
ing and  signed  by  the  person  to  be  charged  thereby,  or  by 
some  other  person  "thereunto  by  him  lawfully  authorized 
in  writing."  The  authority  of  Freeman  to  enter  into  this 
contract  was  merely  verbal,  and  that,  under  the  statute  and 
decisions  of  this  court,  is  insufficient.  Hughes  v.  Carne, 
135  111.  519;  Fletcher  v.  Underwood,  240  id.  554;  Rey- 
nolds v.  Wetzler,  254  id.  607;  Kelly  v.  Fischer,  263  id. 
184. 

Appellant  contends  that  the  signing  of  the  undelivered 
deed  will  satisfy  the  statute.  While  an  undelivered  deed 
may  be  resorted  to  to  supply  the  description  or  other  mat- 
ters of  detail  in  respect  to  a  contract  if  the  contract  is  so 
referred  to  in  the  deed  that  the  two  instruments  can  be 
said  to  constitute  one  transaction,  still  the  law  is  well  set- 
tled that  an  undelivered  deed  which  does  not  in  any  way 
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refer  to  a  prior  written  contract  is  not  a  compliance,  with 
the  statute.    Kopp  v.  Reiter,  146  111.  437. 

Again,  it  is  said  by  appellant  that  there  was  such  part 
performance  as  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Frauds,  and  that  the  contract  should  for  that 
reason  be  enforced  as  a  parol  contract.  At  the  time  the 
alleged  contract  was  made  appellant  was  in  possession  of  the 
premises  as  appellee's  tenant.  His  possession  was  simply 
continued  after  the  contract  was  entered  into.  Where  pos- 
session and  the  making  of  improvements  are  relied  upon  as 
such  part  performance  as  to  avoid  the  Statute  of  Frauds  it 
must  appear  that  possession  was  taken  in  pursuance  of  the 
contract.  A  mere  continuation  of  possession  previously  ac- 
quired is  not  sufficient.  The  possession  should  be  referable 
to  the  contract  and  in  accordance  with  its  terms.  Shovers 
v.  Warrick,  152  111.  355. 

Appellant  insists  that  there  was  a  ratification  of  the 
contract  entered  into  with  appellee's  agent  and  that  this 
should  relieve  the  case  from  the  Statute  of  Frauds.  The 
evidence  of  ratification  is  not  at  all  satisfactory.  As  al- 
ready shown,  appellee  was  nearly  eighty  years  of  age  at 
the  time  of  this  transaction,  and  some  of  the  evidence  tends 
to  show  that  she  was  weak  both  in  body  and  mind.  It  is 
not  shown  that  she  understood  fully  the  nature  of  the  trans- 
action at  the  time  the  deed  was  presented  to  her  for  her 
signature.  Other  persons  who  were  present  testify  that  a 
paper  was  signed  which  they  understood  was  a  contract, 
which  was  not  read  before  it  was  signed  by  appellee.  It 
turned  out  afterwards  that  appellee  had  signed  a  deed  which 
recited  that  she  had  conveyed  the  farm  to  appellant  in  con- 
sideration of  $13,000.  Before  the  doctrine  of  ratification 
could  be  applied  it  ought  to  clearly  appear  that  appellee, 
with  a  full  understanding  of  what  she  was  doing,  had  un- 
equivocally ratified  the  acts  of  her  grandson  in  entering 
into  this  contract.  The  general  rule  is  that  the  act  of  rati- 
fication must  be  of  the  same  nature  as  that  which  would 
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be  required  for  conferring  the  authority  in  the  first  in- 
stance. Where  the  law  requires  the*  authority  to  be  in*writ- 
ing  the  ratification  must  also  be  written.  (Mechem  on 
Agency,  sec.  136;  Despatch  Line  v.  Bellamy  Manf.  Co.  12 
N.  H.  205. )  The  signing  of  the  undelivered  deed,  without 
evidence  connecting  it  with  the  contract  and  showing  that 
.appellee  fully  understood  what  she  was  doing,  cannot  be 
held  to  be  a  ratification  of  the  contract. 

The  decree  of  the  circuit  court  of  Whiteside  county  is 

affirmed  Decree  affirmed. 


The  People  of  the  State  of  Iujnois,  Defendant  in  Er- 
ror, vs.  Sam  Fryer,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014. 

1.  Criminal  law — trial  must  be  conducted  without  serious  er- 
ror where  chief  witness  is  a  confessed  thief.  In  a  prosecution  for 
receiving  stolen  property  a  conviction  may  be  warranted  although 
the  chief  witness  is  the  confessed  thief,  and  even  though  his  tes- 
timony is  denied  by  the  defendant  and  is  otherwise  contradicted 
in  some  particulars ;  but  in  such  case  the  trial  must  be  conducted 
without  serious  error. 

2.  Same — oral  testimony  that  certain  company  is  a  corporation 
is  not  admissible  if  objected  to.  While  the  statute  provides  that  in 
criminal  cases  user  shall  be*  prima  facie  evidence  of  the  legal  ex- 
istence of  a  corporation,  yet  if  there  is  no  proof  of  user,  oral  state- 
ments that  a  certain  company  is  a  corporation  are  not  admissible 
over  the  defendant's  objection. 

3.  Samts — a  search  warrant  and  return  not  admissible  as  tend- 
ing to  prove  the  issue.  In  a  prosecution  for  receiving  stolen  prop- 
erty, a  search  warrant  stating  that  the  articles  named  therein  were 
feloniously  stolen,  and  the  return  thereto  stating  that  the  articles 
found  were  those  described  in  the  writ,  are  not  admissible  in  evi- 
dence as  tending  to  prove  the  defendant's  guilt,  although  it  would 
be  competent  to  prove  by  the  officers  what  they  found,  and  to  iden- 
tify, by  competent  evidence,  the  articles  as  those  stolen. 

4.  Same — opinion  of  officer  that  he  did  not  make  a  very  good 
search  is  not  competent.     In  a  prosecution  for  receiving  stolen 
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property  it  is  competent  to  prove  that  the  premises  of  the  defend- 
ant were  searched,  their  condition,  what  was  done  in  connection 
with  the  search  and  what  was  found,  but  the  opinion  of  the  offi- 
cer that  he  did  not  make  a  very  good  search  is  not  competent. 

5.  Same — what  questions  asked  on  cross-examination  of  the 
defendant  are  improper.  In  cross-examining  a  defendant  charged 
with  receiving  stolen  property,  questions  which  have  no  object 
other  than  to  induce  the  jury  to  believe  that  the  defendant  has  been 
guilty  of  crimes  other  than  the  one  for  which  he  is  on  trial  and 
unfairly  to  prejudice  him  before  the  jury  are  improper. 

6.  Same — when  instruction  is  not  improper  as  singling  out  the 
testimony  of  the  defendant.  An  instruction  upon  the  weight  to  be 
given  the  testimony  of  the  defendant,  which  concludes  with  the 
statement  that  if,  after  considering  all  the  evidence,  the  jury  find 
that  the  defendant  has  willfully  and  corruptly  testified  falsely  to 
any  material  fact  then  the  jury  may  disregard  his  testimony,  etc., 
is  not  improper  as  singling  out  the  testimony  of  the  defendant. 

7.  Same — when  instruction  directing  verdict  is  improper.  An 
instruction  directing  a  verdict  of  guilty- of  receiving  stolen  prop- 
erty, which  is  based  upon  the  hypothesis,  among  others,  that  the 
property  was  received  by  the  defendant  and  was  the  property  of 
"Hugh  H.  Parks  and  the  Reid  Company,  or  of  either  of  said  per- 
sons," is  bad,  where  none  of  such  property  was  owned  by  said  per- 
sons jointly  and  the  proof  in  the  record  that  the  Reid  Company 
was  a  corporation  is  incompetent  and  was  admitted  over  objection. 

8.  Same — what  does  not  justify  inference  that  the  verdict  was 
based  solely  upon  the  receipt  of  property  of  private  person.  In  a 
prosecution  for  receiving  stolen  property,  part  of  which  belonged 
to  a  private  person  and  part  to  an  alleged  corporation,  the  mere 
fact  that  the  jury  found  the  value  of  the  goods  to  be  less  than  the 
claimed  value  of  the  goods  of  the  private  person  does  not  authorize 
the  inference  that  the  verdict  was  based  upon  the  receipt  of  his 
property,  alone,  where  the  evidence  is  the  same  as  to  both  larcen- 
ies and  the  receipt  of  the  proceeds  thereof,  and  there  is  evidence, 
though  incompetent,  of  the  existence  of  the  alleged  corporation. 

9.  Same — when  instruction  that  defendant  could  not  lawfully 
be  convicted  as  to  part  of  charge  should  be  given.  Where  part  of 
the  charge  against  the  defendant  is  the  receipt  of  property  alleged 
to  have  been  stolen  from  a  certain  named  company,  an  instruction 
that  the  defendant  cannot  be  lawfully  convicted  as  to  such  portion 
of  the  charge  should  be  given,  where  the  only  proof  in  the  record 
of  the  corporate  existence  of  such  company  is  incompetent  and 
was  admitted  over  the  defendant's  objection. 
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io.  Same — what  testimony  is  admissible  as  showing  the  defend- 
ant's knowledge  and  intent.  In  a  prosecution  for  receiving  prop- 
erty which  a  witness  testifies  he  stole  and  sold  to  the  defendant,  it 
is  proper,  as  tending  to  show  the  defendant's  knowledge  and  in- 
tent, to  allow  the  witness  to  testify  to  other  larcenies  and  burg- 
laries he  had  committed  and  that  he  sold  the  proceeds  thereof  to 
the  defendant,  even  though  he  has  also  testified  directly  to  defend- 
ant's knowledge  from  information  given  him  by  the  witness. 

ii.  Same — when  refusal  to  strike  out  answer  as  to  the  belief 
of  a  witness  is  proper.  Where  a  witness  in  a  prosecution  for  re- 
ceiving stolen  property  is  asked,  on  cross-examinatidh,  whether  he 
wishes  to  be  understood  as  testifying  that  he  identified  one  of  the 
exhibits  as  the  particular  razor  he  sold  the  defendant,  it  is  proper 
for  the  court  to  refuse  to  strike  out  his  answer,  "Only  that  it  is 
my  best  belief  that  it  is." 

Writ  of  Error  to  the  Circuit  Court  of  Rock  Island 
county ;  the  Hon.  R.  W.  Olmsted,  Judge,  presiding. 

Andrew  Oi^on,  B.  P.  Schriver,  and  J.  T.  &  S.  R. 
Kenworthy,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Fi/dyd  E.  Thompson, 
State's  Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error,  Sam  Fryer,  was  convicted  upon 
an  indictment  charging  him  with  receiving  for  his  own 
gain  and  to  prevent  the  owners  from  again  possessing  their 
property,  stolen  property  knowing  it  to  have  been  stolen. 
The  property  alleged  to  have  been  stolen  consisted  of 
thirty-two  pocket  knives,  the  goods  and  chattels  of  the  Reid 
Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Illinois,  and  one  hundred  and  fifty 
pocket  knives,  six  razors,  two  safety  razors,  four  Ingersoll 
watches,  two  Perfection  watches,  three  pairs  of  scissors, 
and  various  articles  of  table  cutlery  and  other  table  ware, 
the  goods  and  property  of  Hugh  H.  Parks. 
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It  is  contended  that  the  verdict  is  not  sustained  by  the 
evidence.  The  only  evidence  of  the  defendant's  guilt  con- 
sists of  the  testimony  of  Silas  Bender,  the  thief  who  stole 
the  goods,  and  the  fact  that  two  Ingersoll  watches,  one 
Perfection  watch  and  two  razors  were  found  in  the  pos- 
session of  the  plaintiff  in  error  in  his  second-hand  store 
about  a  month  after  the  larcenies  were  committed.  They 
were  all  articles  of  a  character  which  the  plaintiff  in  error 
frequently  bought  and  sold  in  his  business  and  there  was 
no  satisfactory  identification  of  the  razors  or  the  Ingersoll 
watches.  There  were  no  marks  upon  them  by  which  they 
could  be  distinguished  from  other  articles  of  the  same  kind. 
The  manufacturer's  numbers  upon  the  watches  were  un- 
known. Parks  identified  the  Perfection  watch  as  one  of 
those  stolen  from  his  store,  by  the  fact  that  it  was  worn  a 
little  around  the  edge.  The  plaintiff  in  error  testified  that 
he  bought  this  watch,  not  of  Bender  but  of  another  person, 
about  a  week  before  he  was  arrested.  He  denied  all  of 
Bender's  testimony  in  regard  to  the  purchase  or  receipt 
of  these  goods,  although  he  admitted  that  he  had  had  four 
separate  transactions  with  Bender  and  had  bought  of  him 
a  second-hand  watch  and  revolver,  a  new  pair  of  rubber 
boots,  a  new  sweater  coat  and  a  new  pair  of  shoes  within 
two  or  three  months  before  the  larcenies  involved  in  this 
case.  He  proved  a  good  reputation  for  honesty  in  Rock 
Island,  where  he  had  lived  for  nine  years,  though  two  wit- 
nesses testified  that  his  reputation  for  honesty  and  as  a  law 
abiding  citizen  in  Muscatine,  Iowa,  where  he  had  lived  for 
twenty-five  years  previously,  was  bad.  There  was  also  evi- 
dence tending  to  contradict  in  some  particulars  Bender's 
version  of  the  circumstances  of  his  transaction  with  the 
plaintiff  in  error.  The  testimony  was  conflicting  and  the 
conviction  rests  substantially  on  the  testimony  of  Bender, 
the  thief.  While  testimony  coming  from  such  a  source 
may  be  sufficient,  even  though  contradicted  in  some  par- 
ticulars and  denied  by  the  defendant,  to  sustain  a  convic- 
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tion,  the  trial  in  such  case  should  be  conducted  without 
serious  error,  and  in  this  case  such  errors  occurred  on  the 
trial  as  require  the  submission  of  the  case  to  another  jury. 

There  was  no  legal  evidence  that  the  Reid  Company 
was  a  corporation,  as  alleged  in  the  indictment.  Over  the 
objection  of  the  plaintiff  in  error  two  witnesses  were  al- 
lowed to  state  that  the  Reid  Company  was  a  corporation, 
but  this  was  not  competent.  One  of  these  witnesses  testi- 
fied that  he  was  a  member  of  the  company,  and  the  other 
that  he  was  in  the  employ  of  the  company  as  store  mana- 
ger and  clerk  and  dressed  the  display  windows.  In  crimi- 
nal cases  the  statute  provides  that  user  shall  be  prima  facie 
evidence  of  the  legal  existence  of  a  corporation,  but  in  this 
case  no  proof  of  user  of  corporate  franchises  was  shown. 

About  a  month  after  the  larcenies  alleged  were  com- 
mitted a  search  warrant  was  issued  on  the  complaint  of 
H.  H.  Parks  to  search  the  store  of  the  plaintiff  in  error 
for  the  goods  stolen  from  Parks,  which  was  executed  and 
returned,  the  return  stating  that  the  officer  had  found 
"the  following  articles  described  in  said  writ:  One  razor 
marked  'Triumph,'  'Hibbard,  Spencer,  Bartlett  &  Co.  1914, 
made  in  Germany/  one  Ingersoll  Yankee  $1  watch  and  one 
Perfection  watch."  The  warrant  and  return  were  improp- 
erly introduced  in  evidence  over  the  plaintiff  in  error's  ob- 
jection. These  documents  were  not  legal  evidence  of  any 
fact  in  the  case.  It  was  competent  to  prove  by  the  officers 
what  they  found  and  to  identify  by  competent  evidence  the 
articles  as  those  stolen.  The  warrant  recites  that  the  arti- 
cles named  in  it  were  feloniously  stolen,  and  the  return, 
that  the  articles  found  were  those  described  in  the  writ. 
Neither  statement  was  evidence  against  the  plaintiff  in  er- 
ror of  its  correctness,  yet  they  were  submitted  to  the  jury 
as  tending  to  prove  the  issue. 

In  connection  with  the  warrant  the  officer  was  asked 
what  he  could  say  as  to  the  thoroughness  of  the  search  he 
made  and  if  he  made  a  careful  search  of  each  and  every 
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part  of  the  premises  for  articles  mentioned  in  the  warrant, 
and  answered  that  he  did  not  make  a  very  good  search. 
It  was  competent  to  prove  that  the  premises  were  searched, 
their  condition,  what  was  done  in  connection  with  the  search 
and  what  was  found,  but  the  opinion  of  the  officer  as  to 
the  thoroughness  of  the  search  was  not  competent.  It'  was 
not  proper  as  the  basis  for  an  inference  of  what  might 
have  been  discovered  by  a  more  thorough  search. 

The  cross-examination  of  the  plaintiff  in  error  was 
unfair.  He  was  asked,  and  required  to  answer,  whether  he 
kept  a  record  of  any  of  the  guns  he  sold  and  if  he  knew 
the  law  required  him  to  keep  such  record,  and  whether  he 
knew  of  the  city  ordinances  which  required  him  to  make 
a  record  of  all  the  property  he  bought,  and  he  answered 
to  all  that  he  did  not.  Objections  were  sustained  to  the 
following  questions:  "Did  you  ever  buy  any  stolen  prop- 
erty ?"  "Did  you  buy  some  stolen  corn  from  one  Bud 
Howell  last  summer  ?"  "When  you  lived  in  Muscatine 
were  you  ever  arrested  ?"  "Were  you  ever  convicted  of 
any  misdemeanor  or  crime  while  you  lived  in  Muscatine?" 
"Were  you  charged  and  convicted  for  assaulting  a  mate 
on  one  of  the  steamboats  while  you  were  in  Muscatine?" 
These  questions  were  all  incompetent,  and  though  objec- 
tions were  sustained  to  them  and  the  defendant  was  not 
required  to  answer  them,  they  were  prejudicial.  The  only 
object  in  asking  them  was  to  induce  the  jury  to  believe 
that  the  defendant  was  guilty  of  other  crimes  than  that 
for  which  he  was  on  trial  and  unfairly  to  prejudice  him 
before  the  jury. 

The  second  instruction  given  on  behalf  of  the  People  is 
objected  to.  It  referred  to  the  weight  to  be  given  to  the 
testimony  of  the  defendant  and  is  in  substance  the  same  as 
the  instruction  given  in  Hirschmm  v.  People,  101  111.  568, 
which  has  been  approved  in  many  subsequent  cases,  some 
of  which  are  cited  in  People  v.  Harrison,  261  111.  517. 
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The  fourth  instruction  given  at  the  instance  of  the 
prosecution  directed  a  verdict.  It  was  based  upon  the  hy- 
pothesis, among  others,  that  the  defendant  received  "the 
property  mentioned  in  the  third  count  of  the  indictment, 
or  any  part  thereof,  and  that  the  said  property  was  the 
property  of  Hugh  H.  Parks  and  the  Reid  Company,  or  of 
either  of  said  persons."  None  of  the  property  was  owned 
jointly  by  Parks  and  the  Reid  Company.  There  was  no 
legal  evidence  of  the  incorporation  of  the  Reid  Company, 
and  therefore  no  conviction  could  be  based  upon  the  receipt 
of  property  alleged  to  be  that  of  the  Reid  Company. 

It  is  insisted  that  this  instruction,  even  if  erroneous, 
was  not  harmful,  because  the  verdict  of  the  jury  was  based 
only  upon  the  receipt  of  Parks'  property.  This  conclusion 
is  reached  because  the  verdict  finds  the  value  of  the  stolen 
property  received  to  be  only  $125,  while  the  value  of  Parks' 
property,  alleged  to  be  stolen  was  stated  to  be  $152.25  and 
that  of  the  Reid  Company  $28.10.  This  constitutes  no 
basis  for  a  conclusion  that  the  verdict  was  founded  only 
on  the  Parks  goods.  The  evidence  was  the  same  as  to 
both  larcenies  and  the  receipt  of  the  goods  which  were 
the  subject  of  each.  The  court  had  admitted  evidence  of 
the  incorporation  of  the  Reid  Company  which  was  incom- 
petent but  was  uncontradicted  and  which  the  jury  were 
bound  to  consider.  The  jurors  could  not  reasonably  arrive 
at  one  conclusion  as  to  Parks'  goods  and  another  as  to 
the  Reid  Company's  goods,  and  it  will  not  be  presumed 
that  they  did  so  merely  because  they  found  the  value  of 
the  goods  less  than  the  evidence  would  have  justified  them 
in  finding  and  less  than  the  value  of  the  stolen  goods  of 
one  of  the  owners. 

People's  instructions  Nos.  6,  10  and  13  are  also  criti- 
cised, but  we  do  not  regard  them  as  subject  to  the  objec- 
tions which  are  made  against  them. 

The  court  refused  the  request  of  the  plaintiff  in  error 
to  instruct  the  jury  that  they  could  not  lawfully  convict 
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him  for  receiving  any  of  the  property  described  in  the  in- 
dictment as  belonging  to  the  Reid  Company  or  consider  the 
value  of  such  property  in  their  verdict.  Since  there  was 
no  legal  evidence  of  the  incorporation  of  the  Reid  Com- 
pany this  instruction  should  have  been  given. 

Bender  was  permitted  to  testify  to  a  number  of  other 
larcenies  and  burglaries  which  hfc  had  committed,  the  pro- 
ceeds of  which  he  had  sold  and  delivered  to  the  plaintiff 
in  error.  This  testimony  was  admissible  as  showing  plain- 
tiff in  error's  knowledge  and  intent,  even  though  Bender 
also  testified  directly  to  plaintiff  in  error's  knowledge  from 
information  given  to  him  by  Bender  himself.  Several  per- 
sons whose  property  had  been  the  subject  of  these  larcenies 
and  burglaries  also  testified  to  these  offenses,  and  their  tes- 
timony was  admissible  for  the  same  reason  as  Bender's. 

Bender  was  permitted  to  advise  with  his  counsel  during 
his  cross-examination  as  a  witness, .and  this  is  assigned  as 
error,  but  there  is  nothing  in  the  record  to  indicate  any 
prejudice  to  the  plaintiff  in  error  by  reason  of  such  per- 
mission and  consultation. 

In  his  cross-examination  Bender  was  asked  if  he  wished 
to  be  understood  as  testifying  that  he  identified  one  of  the 
People's  exhibits  as  the  particular  razor  he  sold  to  plain- 
tiff in  error,  and  he  answered,  "Only  that  it  is  my  best  be- 
lief that  it  is."  The  court  overruled  a  motion  to  strike  the 
answer  out,  and  it  is  argued  that  this  was  error  because  it 
was  the  witness*  knowledge  and  not  his  belief  which  was 
proper  to  be  told.  The  ruling  was  correct.  It  is  frequently 
difficult  to  tell  when  belief  becomes  knowledge,  and  ques- 
tions of  identification  must  frequently  be  solved  from  con- 
flicting beliefs  often  based  on  a  very  narrow  foundation. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial.  Reversed  and  remanded. 


Digiti 


zed  by  G00gk 


224     The  People  v.  Chicago  Title  &  Tr.  Co.      [266  HI. 

The  People  ex  rel.  Frank  J.  McKnight,  County  Collector, 
Defendant  in  Error,  vs.  The  Chicago  Title  and 
Trust  Company,  Trustee,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014. 

1.  Appeals  and  errors — section  06  of  Local  Improvement  act 
does  not  control  review  of  judgments  for  delinquent  assessments. 
Section  96  of  the  Local  Improvement  act  controls  the  matter  of 
appeals  and  writs  of  error  to  review  judgments  on  application  to 
confirm  special  assessments,  but  the  review  of  judgments  on  ap- 
plication for  judgment  and  order  of  sale  for  delinquent  special  as- 
sessments is  controlled  by  the  provisions  of  the  general  Revenue 
law,  and  such  judgments  may  therefore  be  reviewed  either  by  ap- 
peal or  writ  of  error. 

2.  Same — failure  to  serve  a  copy  of  precipe  for  record  is  not 
ground  for  dismissing  writ  of  error.  Failure  of  the  plaintiff  in  er- 
ror to  serve  defendant  in  error  with  a  copy  of  the  precipe  for  the 
record  is  not  ground  for  dismissing  the  writ  of  error,  particularly 
where  it  appears  that  a  complete  record  has  been  filed. 

3.  Taxes — what  must  be  shown  in  a  judgment  for  delinquent 
taxes.  To  constitute  a  valid  judgment  for  a  delinquent  tax  both 
the  amount  of  the  tax  and  a  description  of  the  property  must  be 
made  certain  by  the  judgment,  either  by  being  set  forth  in  the 
judgment  or  by  reference  to  other  papers  and  records  in  the  case 
by  which  the  same  may  be  made  certain. 

4.  Same — when  a  judgment  for  delinquent  tax  is  not  sufficient 
A  judgment  reciting  that  "this  matter  coming  on  further  to  be 
heard  upon  the  objections  of  the  Chicago  Title  and  Trust  Com- 
pany, trustee  of  the  estate  of  Arthur  C  Ducat,  deceased,  and  the 
court  being  fully  advised  in  the  premises,  it  is  ordered  by  the  court 
that  the  objections  of  the  said  objector  be  and  the  same  are  here- 
by overruled,  and  judgment  and  order  of  sale  are  hereby  entered 
against  the  property  of  said  objector,"  is  not  sufficient.  (People 
v.  Chicago  Title  and  Trust  Co.  261  111.  392,  distinguished.) 

5.  Same — procuring  supersedeas  is  not  a  condition  to  right  to 
prosecute  writ  of  error.  The  procuring  of  a  supersedeas  is  not  a 
condition  to  the  right  of  a  party  to  pursue  his  remedy  by  writ  of 
error  to  review  a  judgment. 

Writ  of  Error  to  the  County  Court  of  DuPage  county ; 
the  Hon.  Charles  D.  Clark,  Judge,  presiding. 
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George  A.  Mason,  and  Wiixiam  J.  Donun,  for  plain- 
tiff in  error. 

Aubrey  B.  Snow,  (John  R.  O'Connor,  and  Alben 
F.  Bates,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Plaintiff  in  error,  the  Chicago  Title  and  Trust  Company, 
trustee  of  the  estate  of  Arthur  C.  Ducat,  deceased,  sued  out 
this  writ  of  error  to  review  a  judgment  and  order  of  sale 
of  the  county  court  of  DuPage  county  entered  against  lot  3 
in  the  village  of  Downer's  Grove,  in  that  county,  for  the 
sixth  installment  of  a  special  assessment  levied  to  pay  for 
the  paving  of  Maple  avenue,  in  that  village.  Plaintiff  in 
error  entered  a  special  appearance  and  filed  objections  to  the 
application  for  judgment  but  failed  to  appear  at  the  time 
set  'for  hearing  such  objections,  and  the  court  overruled 
the  same  and  entered  the  judgment  and  order  of  sale  com- 
plained of.  Plaintiff  in  error  did  not  comply  with  the  pro- 
visions of  section  192  of  the  Revenue  act  and  asks  that  the 
writ  of  error  be  made  a  supersedeas,  and  no  supersedeas  has 
been  issued. 

Defendant  in  error  has  made  a  motion  in  this  court  to 
dismiss  the  writ  of  error  on  the  grounds  ( 1 )  that  the  plain- 
tiff in  error  has  failed  to  comply  with  the  provisions  of  sec- 
tion 96  of  the  Local  Improvement  act,  which,  it  is  claimed, 
governs  appeals  in  this  class  of  cases;  and  (2)  that  plain- 
tiff in  error  failed  to  serve  the  defendant  in  error  with  a 
precipe  for  a  record,  as  provided  by  section  81  of  the  Prac- 
tice act  of  1907.    The  motion  has  been  taken  with  the  case. 

Section  96  of  the  Local  Improvement  act  has  reference 
to  appeals  and  writs  of  error  from  the  judgment  of  the 
court  confirming  special  assessments  or  other  matters  an- 
tedating the  application  for  judgment  and  order  of  sale. 
After  the  special  assessment  has  been  confirmed  by  the 
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court,  if  no  appeal  or  writ  of  error  is  sued  out  to  review 
the  judgment  but  the  property  owner  refuses  to  pay  his  as- 
sessment, the  matter  of  the  application  for  judgment  and 
order  of  sale  for  such  delinquent  special  assessment  is  gov- 
erned by  the  provisions  of  the  Revenue  law  of  this  State. 
Section  67  of  the  Local  Improvement  act  provides  that  in 
the  matter  of  obtaining  judgment  and  making  sale  the  pro- 
ceedings shall  be  governed  by  the  general  Revenue  law  of 
this  State  except  as  otherwise  provided  therein.  (Hurd's 
Stat.  191 3,  p.  432;  People  v.  Smythe,  232  111.  242.)  Sec- 
tion 192  of  the  Revenue  act  makes  provision  for  reviewing 
such  judgment  either  by  appeal  or  writ  of  error,  and  plain- 
tiff in  error  had  a  right  to  select  either  of  those  methods 
that  it  saw  fit.  The  motion  to  dismiss  the  writ  of  error 
cannot  be  sustained  on  that  ground.  Neither  is  the  failure 
of  the  plaintiff  in  error  to  serve  defendant  in  error  with  a 
prcecipe  for  the  record  ground  for  the  dismissal  of  this  suit. 
{People  v.  Union  Gas  Co.  258  111.  193 ;  Weil  v.  Mulvaney, 
262  id.  195.)  It  appears  that  the  complete  record  has  been 
filed  in  the  case  at  bar.  For  the  reasons  given,  the  motion 
to  dismiss  the  writ  of  error  must  be  denied. 

The  only  errors  assigned  which  we  deem  it  necessary  to 
consider  are  the  fourth,  fifth  and  sixth,  which  are  as  fol- 
lows: "(4)  The  judgment  is  not  entered  in  the  manner 
and  form  required  by  statute;  (5)  the  order  of  sale  is  not 
entered  in  the  manner  and  form  required  by  statute ;  and 
(6)  the  judgment  and  order  of  sale  are,  and  each  of  them 
is,  invalid  and  void." 

The  errors  assigned  are  to  the  form  and  sufficiency  of 
the  judgment  appealed  from,  which  is  as  follows:  "This 
matter  coming  on  further  to  be  heard  upon  the  objections 
of  the  Chicago  Title  and  Trust  Company,  trustee  of  the  es- 
tate of  Arthur  C.  Ducat,  deceased,  and  the  court  being  fully- 
advised  in  the  premises,  it  is  ordered  by  the  court  that  the 
objections  of  said  objector  be  and  the  same  are  hereby  over- 
ruled, and  judgment  and  order  of  sale  are  hereby  entered 
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against  the  property  of  said  objector."  In  our  opinion  this 
purported  judgment  is  wholly  deficient,  both  in  form  and 
substance.  It  is  not  a  judgment,  but,  on  the  contrary,  a 
mere  order  for  a  judgment.  It  is  not  in  the  form  prescribed 
by  section  191  of  the  Revenue  act,  which  is  adapted  to 
follow  the  delinquent  list  and  the  judgment  tax  sale,  re- 
demption and  forfeiture  record,  and  is  wholly  insufficient 
to  constitute  a  valid  judgment  under  that  section.  To  con- 
stitute a  valid  judgment  both  the  amount  of  the  tax  and  a 
description  of  the  property  to  be  sold  must  be  made  certain 
by  the  judgment,  either  by  being  set  forth  in  the  judgment 
or  by  reference  to  other  papers  and  records  in  the  case  by 
which  the  same  can  be  made  certain.  We  have  repeatedly 
held  that  one  of  the  essential  requisites  of  such  judgment  is 
that  it  show  the  amount  of  the  judgment,  and  that  a  judg- 
ment failing  to  show  the  amount  of  tax  or  special  assess- 
ment is  fatally  defective.  (Gage  v.  People,  205  111.  547; 
Gage  v.  People,  207  id.  61 ;  Gage  v.  People,  213  id.  347.) 
The  purported  judgment  in  question  does  not  fix  the  amount 
due  or  describe  the  property  against  which  such  judgment 
is  entered,  and  makes  no  reference  to  the  delinquent  list  or 
judgment  tax  sale,  redemption  and  forfeiture  record,  or 
other  papers  or  records  in  the  case  by  which  the  same  can 
be  ascertained  and  made  certain.  It  simply  orders  that  a 
judgment  or  order  of  sale  be  entered,  and  in  this  respect 
is  similar  to  the  judgment  in  Gage  v.  People,  205  111.  547, 
which  we  reversed  for  defects  in  the  judgment  and  in  which 
case  we  said:  "The  judgment  must  be  in  favor  of  the 
People  of  the  State  of  Illinois,  against  the  tract  or  tracts 
or  lots  of  land,  or  part  thereof,  for  the  sum  annexed  to 
each,  or  such  part  as  the  court  finds  to  be  due  and  pay- 
able, being  the  amount  of  taxes,  special  assessments,  interest, 
penalties  and  costs  due  severally  thereon.  These  judgments 
find  nothing  to  be  due  and  fix  no  amounts,  by  reference  to 
the  delinquent  list  or  otherwise,  but  purport  to  be  judgments 
'of  sale'  against  the  property  for  the  amount  of  the  special 
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assessments,  interest,  penalties  and  costs  due  thereon.  A 
'judgment  of  sale'  for  whatever  is  due  is  not  a  judgment 
against  the  property  for  a  definite  or  specific  amount.  The 
statute  contemplates  a  judgment  against  the  property  and 
an  order  for  the  sale  of  the  same  to  satisfy  the  judgment, 
and  the  entry  of  a  'judgment  of  sale'  is  rather  an  order  for 
the  enforcement  of  a  judgment  than  a  judgment  itself.  The 
practice  in  such  cases  was  settled  in  Gage  v.  People,  163 
111.  39,  and  McChesney  v.  People,  171  id.  267,  where  the 
judgments  were  reversed,  with  directions  to  the  county 
court  to  enter  proper  judgments." 

The  case  of  People  v.  Chicago  Title  and  Trust  Co.  261 
111.  392,  cited  by  defendant  in  error,  is  not  in  point  here, 
for  the  reason  that  the  errors  urged  for  reversal  of  the 
judgment  there  were  as  to  matters  occurring  prior  to  the 
judgment  and  order  of  sale,  while  here  the  only  errors  as- 
signed and  urged  are  to  the  purported  judgment  and  order 
of  sale  itself. 

Neither  did  the  failure  of  the  plaintiff  in  error  to  apply 
for  and  secure  a  supersedeas  bar  plaintiff  in  error  of  his 
right  to  have  the  purported  judgment  of  the  county  court 
reviewed  by  writ  of  error.  The  statute  does  not  make  the 
procuring  of  a  supersedeas  a  condition  to  the  right  of  the 
party  aggrieved  to  pursue  his  remedy  by  writ  of  error  to 
review  the  judgment  of  the  lower  court,  and  we  have  no 
authority  to  impose  conditions  which  the  statute  granting 
the  right  does  not  impose. 

For  the  reasons  given,  the  judgment  must  be  reversed 
and  the  cause  remanded  to  the  county  court,  with  directions 
to  enter  a  proper  judgment. 

Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  George  P.  Heikes,  County  Collector, 
Appellee,  vs.  Jacob  H.  Jonkman  et  al.  Appellants. 

Opinion  Hied  December  16,  1014. 

1.  Drainage — power  of  jury  on  appeal  by  a  land  owner  under 
section  25  of  Farm  Drainage  act  The  power  of  the  jury  in  the 
county  court,  on  appeal  by  a  land  owner  under  section  25  of  the 
Farm  Drainage  act,  is  limited  to  an  investigation  and  determina- 
tion of  the  correctness  of  the  classification  only  as  to  the  land  to 
which  objections  were  filed  or  made  before  the  commissioners. 

2.  Same — when  a  tax  spread  upon  changed  classification  is  in- 
valid. Where  the  jury,  on  appeal  under  section  25  of  the  Farm 
Drainage  act,  raises  the  classification  of  certain  lands  as  to  which 
no  objections  were  made  before  the  commissioners,  a  tax  spread 
upon  such  increased  classification*  is  invalid  and  its  collection  may 
be  defeated  on  application  for  judgment  and  order  of  sale. 

3.  Same — lands  of  which  one  drainage  commissioner  is  a  ten- 
ant in  common  must  be  treated  the  same  as  other  lands.  Lands 
owned  by  one  of  the  drainage  commissioners  and  his  brother  as 
tenants  in  common  are  liable  to  assessment  under  the  Farm  Drain- 
age law,  the  same  as,  and  no  different  from,  other  lands  of  the 
district. 

4.  Same — the  payment  of  one  drainage  assessment  does  not  pre- 
clude objections  to  a  new  one.  Each  assessment  levied  under  the 
Farm  Drainage  law  is  a  new  and  distinct  proceeding,  and  the  fact 
that  a  land  owner  voluntarily  pays  an  assessment  on  an  illegal 
classification  does  not,  of  itself  alone,  preclude  him  from  objecting 
to  a  subsequent  assessment  on  the  same  classification. 

5.  Same — when  drainage  commissioner  is  not  estopped  to  ob- 
ject to  assessment.  A  drainage  commissioner  who  objects  to  the 
levy  of  previous  assessments  made  upon  an  invalid  classification 
of  lands  and  refuses  to  sign  the  special  tax  list  upon  which  a  sub- 
sequent assessment  is  levied,  is  not  estopped  to  object  to  such  as- 
sessment against  lands  of  which  he  is  a  tenant  in  common. 

Appeal  from  the  County  Court  of  Iroquois  county; 
the  Hon.  John  H.  Gillan,  Judge,  presiding. 

Palussard  &  Benjamin,  for  appellants. 

J.  W.  Kern,  State's  Attorney,  and  C.  G.  Hirschi,  for 
appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  appellants,  Jacob  H.  Jonkman  and 
Garret  H.  Jonkman,  from  a  judgment  and  order  of  sale  of 
the  county  court  of  Iroquois  county  against  their  lands  in 
Drainage  District  No.  5  of  the  town  of  Onarga,  in  said 
county,  for  two  delinquent  drainage  special  assessments  lev- 
ied on  their  lands  in  that  district.  Appellants  filed  twenty- 
seven  objections  to  the  application  for  judgment,  all  of 
which  were  overruled  and  a  judgment  was  entered  against 
their  lands  for  the  amount  of  the  special  tax  returned  de- 
linquent against  each  tract.  The  objections  overruled  and 
relied  upon  for  a  reversal  in  this  court  are  the  12th,  14th, 
15th,  19th,  21st,  25th  and  27th.  The  substance  of  the  14th, 
21st  and  25th  objections  is,  that  no  classification  of  the 
lands  in  the  district  on  a  graduated  scale  had  been  made  and 
confirmed  by  the  commissioners  or  any  court  on  appeal,  as 
required  by  law,  and  that  the  re-classification  of  the  lands 
of  the  appellants  by  the  jury  in  the  county  court  was  null 
and  void. 

The  parties  filed  in  tjiis  court,  in  lieu  of  a  record  of  the 
proceedings  in  the  lower  court,  a  stipulation  as  to  the  facts 
and  questions  of  law  arising  and  involved  on  this  appeal, 
pursuant  to  the  provisions  of  section  104  of  the  Practice 
act.  It  appears  from  the  stipulation  that  the  county  col- 
lector made  out  a  prima  facie  case,  and  that  the  appellants 
are  the  owners,  as  tenants  in  common,  of  the  lands  in  ques- 
tion in  Drainage  District  No.  5  of  the  town  of  Onarga,  in 
Iroquois  county;  that  appellant  Garret  H.  Jonkman  is  one 
of  the  drainage  commissioners  in  that  drainage  district; 
that  on  August  10,  191 1,  the  drainage  commissioners,  be- 
lieving that  a  re-classification  of  the  lands  in  said  district 
should  be  made,  set  aside  the  former  classification  roll  and 
re-classified  the  lands  in  the  district  on  the  graduated  scale 
in  the  manner  provided  by  section  21  of  the  Farm  Drainage 
act,  (Hurd's  Stat.  1913,  p.  954,)  and  thereafter  gave  no- 
tice that  on  August  26,  191 1,  a  meeting  would  be  held  to 
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hear  objections,  if  any,  to  such  re-classification  of  the  lands 
in  the  district;  that  at  this  meeting  Almira  Smith,  Fred 
Hine,  August  Hine,  Herman  Hine  and  William  Schumaker 
appeared  and  filed  certain  objections  with  the  clerk  of  the 
district  to  the  re-classification  roll,  the  nature  of  which  ob- 
jections is  not  shown  by  the  drainage  record,  and  that  the 
commissioners  overruled  their  objections  and  entered  an 
order  approving  and  confirming  the  re-classification  roll, 
from  which*  order  of  the  commissioners  the  above  named 
parties  prosecuted  an  appeal  to  the  county  court  of  Iroquois 
county  pursuant  to  the  provisions  of  section  25  of  that  act; 
that  on  the  appeal  a  jury  was  empaneled,  evidence  was 
heard,  etc.,  and  a  finding  returned  by  the  jury  changing  the 
classification  of  the  I&nds  of  Almira  Smith  and  Fred,  Au- 
gust and  Herman  Hine  but  leaving  that  of  Schumaker  the 
same  as  made  by  the  commissioners,  and  increasing  the  rat- 
ing on  the  lands  of  appellants  from  40  points,  as  made  by 
the  commissioners,  to  100  points;  that  neither  of  appellants 
was  served  with  process  nor  made  a  party  to  the  proceed- 
ings on  the  appeal  except  Garret  H.  Jonkman  in  his  capac- 
ity as  drainage  commissioner;  that  thereafter,  without  a 
copy  of  the  finding  of  the  jury  being  filed  with  them,  the 
commissioners  caused  the  re-classification  roll,  as  modified 
by  the  jury,  to  be  entered  in  the  drainage  record,  made  out 
a  special  tax  list,  and  caused  two  assessments  to  be  levied 
on  the  lands  in  the  district,  based  on  the  re-classification  roll 
as  modified  by  the  jury  in  the  county  court.  Appellants  vol- 
untarily paid  each  of  these  assessments  without  protest  or 
complaint.  Thereafter,  on  August  26,  19 13,  the  commis- 
sioners levied  an  additional  assessment  of  $950  on  the  lands 
of  the  district  for  the  purpose  of  completing  and  repairing 
the  drainage  system,  and  afterwards,  on  September  15, 
191 3,  finding  the  amount  of  the  previous  levy  would  be  in- 
sufficient, the  commissioners  levied  an  additional  assessment 
of  $550  on  the  lands  in  the  district  for  the  purpose  of  com- 
pleting the  improvement,  each  assessment  being  spread  on 
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the  re-classification  roll  as  modified  by  the  jury  in  the  county 
court  Appellant  Garret  H.  Jonkman  was  one  of  the  drain- 
age commissioners  at  this  time  and  was  present  when  the 
resolutions  were  adopted  but  refused  to  vote  upon  either  of 
them  or  to  sign  the  special  tax  list  based  on  this  re-classifi- 
cation roll,  declaring  himself  opposed  to  the  re-classification 
of  the  lands  in  the  district.  The  total  amount  of  tax  leviejd 
on  appellants'  lands  by  virtue  of  the  last  two  assessments 
was  $138.74,  of  which  amount  they  paid  forty  per  cent, 
or  the  amount  that  would  have  been  assessed  against  their 
lands  on  the  re-classification  roll  as  adopted  by  the  commis- 
sioners, but  refused  to  pay  the  balance  of  $83.24,  being  the 
amount  their  taxes  were  increased  by  reason  of  the  change 
made  in  their  rating  by  the  jury  in  the  county  court. 

Six  questions  of  law  are  stipulated  to  be  involved  on 
this  appeal,  of  which  but  three  need  to  be  passed  upon  by 
us.  These  are,  in  substance,  as  follows :  ( 1 )  Was  the  rec- 
ord of  the  drainage  district  of  the  objections  of  Almira 
Smith  and  others  to  the  re-classification  roll  as  made  by 
the  commissioners  sufficient  to  confer  upon  the  county  court 
jurisdiction  to  entertain  the  subsequent  appeal  and  change 
the  rate  of  classification  of  the  lands  of  appellants?  (2)  If 
the  county  court  had  no  jurisdiction  on  the  appeal  of  Al- 
mira Smith  et  al.  to  re-classify  the  lands  of  appellant,  are 
they  barred  by  the  voluntary  payment  of  two  previous  as- 
sessments spread  on  this  re-classification  roll  from  urging 
want  of  jurisdiction  in  the  county  court  to  change  the  re- 
classification of  their  lands?  (3)  Is  Garret  H.  Jonkman, 
by  reason  of  his  being  a  drainage  commissioner,  a  nominal 
party  to  the  appeal,  and  by  his  participation  in  the  levy  of 
the  first  two  assessments  estopped  from  questioning  the  val- 
idity of  the  two  subsequent  assessments  spread  on  the  same 
classification  roll,  being  the  one  made  by  the  jury  in  the 
county  court  ? 

In  Carr  v.  People,  224  111.  160,  we  held  that  the  power 
of  the  jury  in  the  county  court,  on  appeal  by  a  land  owner 
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under  section  25  of  the  Farm  Drainage  act,  (Hurd's  Stat. 
I9I3>  P-  955>)  is  limited  to  an  investigation  and  determina- 
tion of  the  correctness  of  the  classification  only  of  the  land 
to  which  objections  were  filed  or  made  before  the  commis- 
sioners. This  case  has  since  been  followed  in  People  v. 
Grace,  237  111.  265,  and  People  v.  Green,  242  id.  455,  in 
which  latter  case,  after  citing  and  quoting  from  Carr  v. 
People,  supra,  we  said:  "To  the  same  effect  is  the  case. of 
People  v.  Grace,  237  111.  265,  where,  on  page  269,  it  was 
said:  'In  the  Carr  case,  above  cited,  this  court  held  that 
the  authority  of  the  jury  in  such  cases  is  limited  to  the  cor- 
rection of  errors  alleged  to  have  been  committed  in  overrul- 
ing the  objections  made  before  the  commissioners.'  "  The 
law  as  announced  in  these  cases  must  now  be  accepted  as 
the  settled  law  in  this  State  on  this  question.  The  stipula- 
tion that  appellants  were  not  parties  to  the  proceedings  on 
the  appeal  except  Garret  H.  Jonkman  in  his  official  capacity 
as  drainage  commissioner  is  equivalent  to  a  stipulation  that 
no  objections  were  filed  or  made  to  the  rating  on  appellants' 
l&nds  before  the  commissioners,  for  had  any  objections  been 
made  to  the  rating  on  the  same,  appellants,  under  the  hold- 
ings of  the  court  in  the  above  cited  cases,  would  have  been 
parties  to  the  proceedings  in  the  county  court  on  such  appeal. 
In  the  Carr  case,  supra,  we  pointed  out  that  the  validity 
of  the  tax  depended  upon  the  validity  of  the  classification 
roll  upon  which  the  tax  was  spread,  and  that  as  objections 
raised  to  the  classification  roll  went  merely  to  the  validity 
of  the  tax,  the  question  was  one  which  might  properly  be 
raised  by  objection  on  application  for  judgment.  In  that 
case  we  further  held  that  where  the  jury,  on  appeal,  changed 
the  classification  of  lands,  to  which  no  objections  had  been 
made  before  the  commissioners,  a  tax  spread  upon  such 
classification  roll  was  null  and  void  and  its  collection  might 
be  defeated  on  application  for  judgment.  It  remains,  there- 
fore, to  consider  whether  the  appellants  are  precluded  from 
making  objections  by  reason  of  having  voluntarily  paid  two 
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previous  assessments  spread  on  the  void  classification  roll, 
and  whether  Garret  H.  Jonkman,  by  reason  of  his  being  a 
drainage  commissioner,  and  as  such  participating  in  the  levy 
of  such  first  two  assessments,  is  estopped  from  questioning 
the  validity  of  the  two  later  assessments  which  are  the  sub- 
ject of  controversy  in  this  case.  In  considering  these  ques- 
tions it  must  be  kept  in  mind  that  this  is  a  proceeding 
in  rem,  and  that  the  judgment  in  question  is  one  entered 
against  the  lands  of  appellants  lying  within  the  drainage 
district.  These  lands,  it  appears,  are  owned  by  Garret  H. 
Jonkman  and  Jacob  H.  Jonkman  as  tenants  in  common. 
We  are  bbliged  to  consider  the  lands  of  appellants  in  this 
case,  as  far  as  such  lands  are  liable  to  assessment  under 
the  Drainage  law,  precisely  the  same  as,  and  no  different 
from,  any  other  lands  in  the  district.  In  this  respect,  under 
the  Drainage  law,  the  appellants  are  in  the  same  situation 
as  any  other  land  owner  in  the  district  and  have  the  same 
rights  as  to  their  lands  that  other  owners  of  land  have.  The 
fact  that  one  of.  such  tenants  in  common  is  also  a  drainage 
commissioner  makes  no  difference.  Under  the  Drainage 
law  the  illegal  classification  as  made,  if  not  called  in  ques- 
tion, would  stand  until  at  some  future  time  a  re-classification 
might  be  made.  Each  assessment  levied  under  such  classifi- 
cation is  a  new  proceeding.  The  fact  that  appellants  paid 
two  of  these  assessments  voluntarily  and  without  objection 
furnishes  no  reason  why  they  should  not  object  to  some  sub- 
sequent assessment.  Each  assessment  is  a  new  tax,  and  the 
fact  that  a  land  owner  had  at  different  times  paid  taxes  that 
were  illegally  assessed  on  his  land  would  not  preclude  him 
from  objecting  to  some  separate  or  distinct  tax  or  assess- 
ment in  the  future.  (People  v.  Cincinnati,  Indianapolis  and 
Western  Railway  Co.  261  111.  582.)  The  classification  un- 
der which  these  lands  were  assessed  was  void.  All  assess- 
ments levied  under  it  were  illegal.  Appellants  voluntarily 
paid  two  of  them,  and  are  simply  in  the  position  of  those 
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who  have  voluntarily  paid  an  illegal  tax  which  they  cannot 
recover  back. 

In  the  case  at  bar,  while  Garret  H.  Jonkman  was  a  com- 
missioner it  appears  that  he  objected  to  the  levy  of  the  two 
assessments  in  question  and  refused  to  sign  the  special  tax 
list  by  which  this  tax  was  levied,  and  whatever,  action  was 
taken  thereabout  was  by  the  other  two  commissioners,  who 
constituted  the  majority  of  the  drainage  board.  Had  he 
been  a  party  to  the  making  of  the  assessments  a  different 
question  might  arise,  but  whatever  was  done  in  the  matter 
was  done  by  a  majority  of  the  drainage  board  without  his 
consent  and  against  his  objection,  and  it  cannot  be  said  that 
he  is  estopped,  or  has  done  anything  by  which  he  would  be 
estopped,  from  questioning  the  validity  of  such  assessments. 
The  classification  of  the  lands  of  appellants  in  the  manner 
the  stipulation  shows  the  same  was  made  was  void  and  the 
assessments  made  according  to  such  classification  were  in- 
valid. Had  any  other  land  owner  who  had  not  appealed 
from  the  decision  of  the  drainage  commissioners  making 
such  classification  made  the  objections  that  appellants  made 
to  the  application  for  judgment,  such  objections  would  have 
been  well  taken.  The  appellants,  as  owners  of  the  lands 
which  are  sought  to  be -sold  for  this  tax,  had  the  same  rights 
as  any  other  land  owner  in  the  district  and  had  the  right  to 
file  the  objections  they  did,  and  we  think  certain  of  the  ob- 
jections to  the  judgment  should  have  been  sustained. 

It  will  be  unnecessary  to  consider  the  other  objections. 

For  the  reasons  given,  the  judgment  of  the  county  court 
of  Iroquois  county  will  be  reversed  and  the  cause  remanded 
to  that  court,  with  directions  to  sustain  the  14th,  21st  and 
25th  objections  to  the  application  for  judgment. 

Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  Fred  W.  Schilt,  County  Collector,  Ap- 
pellee, vs.  The  Illinois  Central  Railroad  Company, 
Appellant. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — amount  voluntarily  paid  on  a  road  district  tax  can 
not  be  set  off  against  other  taxes.  An  amount  voluntarily  paid  to 
satisfy  a  road  district  tax  cannot  be  set  off  against  a  road  tax  sub- 
sequently levied  under  the  act  of  191 3. 

2.  Same — when  road  district  tax  is  invalid.  Where  a  road  dis- 
trict tax  assessed  under  the  Roads  and  Bridges  law  as  it  existed 
prior  to  its  repeal  by  the  new  Roads  and  Bridges  law  in  force  on 
July  1,  1 913,  is  returned  delinquent,  it  cannot  be  levied  as  a  tax 
against  land  at  the  September  meeting  of  the  county  board,  after 
the  law  authorizing  such  levy  had  been  repealed. 

Appeal  from  the  County  Court  of  Richland  county; 
the  Hon.  S.  C.  Lewis,  Judge,  presiding. 

J.  G.  Drennan,  and  Lynch  &  Martin,  for  appellant. 

H.  G.  Morris,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Richland  county  overruling  objections  of  appellant  to 
certain  taxes  and  rendering  judgment  and  order  of  sale 
against  the  property  of  appellant  against  which  the  tax  was 
extended. 

Prior  to  July  1,  1913,  Olney  and  Preston  townships,  in 
Richland  county,  were,  under  the  Road  and  Bridge  act  then 
in  force,  under  the  labor  system.  Under  that  act  the  com- 
missioners of  highways  assessed  a  tax  under  section  83  of 
the  Road  and  Bridge  law  of  1883,  which  was  payable  in 
labor  at  the  option  of  the  property  owner.  The  tax  assessed 
in  Olney  township  against  appellant  was  $78.21,  which  was 
all  paid  in  labor.  Appellant's  property  is  in  three  road 
districts  in  Preston  township,  and  in  road  district  No.  2  it 
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was  assessed  $28.84,  in  district  No.  5  $27.12  and  in  district 
No.  8  $27.12.  The  tax  assessed  against  it  in  district  No.  8 
was  paid  by  it  in  labor,  btit  nothing  was  paid  on  the  taxes 
in  districts  Nos.  2  and  5  in  Preston  township.  At  the 
September,  191 3,  meeting  of  the  county  board  a  road  and 
bridge  tax  was  levied,  under  the  act  then  in  force,  in  Ol- 
ney  and  Preston  townships.  Appellant's  portion  of  that 
tax  in  Olney  township  was  $303.08  and  in  Preston  town- 
ship $213.54,  It  claimed  credit  on  this  amount  in  Olney 
township  for  $78.21  paid  in  labor  under  the  tax  assessed 
by  the  commissioners  of  highways  prior  to  July  1,  191 3. 
It  paid  the  difference  ($224.87)  in  money  and  objected  to 
judgment  for  the  $78.21.  It  also  claimed  credit  in  Preston 
township  for  $27.12  paid  in  labor  under  the  tax  assessed 
before  July  1,  1913,  and  paid  the  difference  ($186.42)  ifi 
money  and  objected  to  judgment  for  the  balance,  $27.12. 
The  court  overruled  the  appellant's  objections  and  rendered 
judgment  for  the  $78.21  in  Olney  township  and  $27.12  in 
road  district  No.  8  in  Preston  township.  The  payments 
were  made,  as  shown  by  the  receipts,  after  July  1,  1913,  and 
we  have  held  appellant  is  not  entitled  to  claim  credit  for  such 
payments  upon  the  tax  levied  and  extended  against  it  under 
the  1913  law.  People  v.  Illinois  Central  Railroad  Co.  265 
111.  429;  People  v,  Cairo,  Vincennes  and  Chicago  Railway 
Co.  {ante,  p.  35.) 

Nothing  was  paid  by  appellant  on  the  amounts  assessed 
against  its  property  by  the  commissioners  of  highways,  un- 
der the  old  law,  in  districts  Nos.  2  and  5  in  Preston  town- 
ship, and  the  amounts  so  levied  were  returned  delinquent 
and  extended  as  a  delinquent  tax  against  appellant's  prop- 
erty. We  have  held  this  could  not  lawfully,  be  done,  as  to 
that  tax,  under  the  law  of  1913.  People  v.  Illinois  Central 
Railroad  Co.  supra. 

The  court  properly  overruled  the  objections  to  the  tax 
in  Olney  township  and  to  the  tax  in  road  district  No.  8  in 
Preston  township,  and  to  that  extent  the  judgment  is  af- 
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firmed,  but  the  court  erred  in  overruling  the  objection  to 
the  tax  in  road  districts  Nos.  2  and  5  in  Preston  township. 
As  to  the  latter  tax  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  the  county  court  to  sustain 
the  objections  to  that  tax. 

Reversed  in  part  and  remanded,  with  directions. 


Frederick  Goetz,  Appellee,  vs.  Jacob  Glos  et  al. 
Appellants. 

Opinion  Hied  December  16,  1914. 

Registration  of  title— title  by  twenty  years'  open  and  actual 
possession  is  absolute  and  may  be  registered.  One  who  has  been 
in  the  open,  adverse  and  exclusive  possession  of  improved  prem- 
ises for  more  than  twenty  years,  in  full  compliance  with  section  1 
of  the  Statute  of  Limitations,  has  the  same  rights  as  any  other 
absolute  owner  of  land,  and  is  entitled  to  have  his  title  registered 
regardless  of  whether  the  deed  under  which  he  claims  constitutes 
color  of  title. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Albert  Goetz,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  appellee,  Frederick  Goetz,  filed  his  application  on 
July  30,  191 3,  in  the  circuit  court  of  Cook  county,  to  reg- 
ister in  himself  title  to  lot  57  in  sub-lot  2  of  Lill  &'  Diver- 
sy's  subdivision  of  the  south  half  of  lot  15  in  the  Canal 
Trustees'  subdivision  of  the  east  half  of  section  29,  town- 
ship 40,  north,  range  14,  east  of  the  third  principal  me- 
ridian, in  Cook  county.     The  appellants,  Jacob  Glos  and 
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August  A.  Timke,  were  made  defendants  under  the  allega- 
tion that  they  claimed  some  interest  in  the  real  estate.  The 
application  was  referred  to  one  of  the  examiners  of  titles, 
who  reported  finding  that  appellee  was  the  owner  of  the 
property  described  and  finding  that  the  tax  deed  to  Jacob 
Glos  and  the  trust  deed  to  August  A.  Timke  were  clouds 
upon  the  title  and  should  be  set  aside  upon  reimbursing 
Glos  and  paying  Timke  his  costs.  The  court  overruled  ex- 
ceptions to  the  examiner's  report  and  entered  a  decree  con- 
firming the  same  and  ordering  registration  of  the  title. 

In  attempting  to  show  a  connected  chain  of  title  from 
the  government  to  himself  appellee  offered  in  evidence  cer- 
tain abstracts  of  title.  Appellants  contend  that  the  neces- 
sary preliminary  proof  to  render  these  abstracts  competent 
was  not  made.  The  examiner  found  that  the  appellee  had 
established  title  by  showing  compliance  with  section  6  of 
the  Limitation  act  by  paying  all  taxes  legally  assessed  for 
seven  successive  years  while  in  possession  under  color  of 
title.  Appellants,  however,  contend  that  the  deed  to  appel- 
lee does  not  describe  the  premises  claimed  and  therefore 
does  not  constitute  color  of  title,  and  is  also,  for  the  same 
reason,  not  good  as  a  link  in  the  alleged  chain  of  title 
from  the  government."  It  will  not  be  necessary  to  consider 
either  of  these  contentions,  as  the  examiner  further  found 
that  appellee  derived  his  title  by  a  certain  deed  from  Bar- 
bara Goetz  and  her  husband  to  appellee,  dated  April  17, 
1889,  an^  that  since  the  execution  of  that  deed  and  its  de- 
livery on  the  following  day  to  appellee,  and  up  to  the  time 
of  the  filing  of  his  application  herein,  he  has  been  "in  the 
actual,  open,  notorious,  exclusive,  continuous,  undisputed 
and  uninterrupted  possession  of  the  premises  described  in 
the  application."  This  finding  is  fully  supported  by  the 
evidence,  which  shows  that  during  all  this  time  the  lot  in 
question  has  been  improved  by  a  two-flat  frame  building 
and  has  been  occupied  continuously  by  tenants  of  appellee. 
This  possession  for  "more  than  twenty  years  vested  in  ap- 
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pellee  the  absolute  title  to  the  property  in  question  under 
the  twenty  years  Limitation  act.  In  this  State,  whenever 
the  bar  of  the  twenty  years  limitation  under  section  i  of 
the  Limitation  act  has  become  absolute,  the  rights  of  the 
party  claiming  under  this  statute  are  precisely  the  same  as 
those  of  any  other  absolute  owner  of  land,  and  he  thereby 
acquires  such  a  title  as  he  may  successfully  assert  against 
all  the  world,  including  the  paramount  owner  himself,  ex- 
cept such  as  are  laboring  under  disabilities.  (McDuffee  v. 
Sinnott,  119  111.  449.)  By  making  this  proof  the  applicant 
established  in  himself  a  title  good  as  against  all  the  world, 
and  the  decree  ordering  registration  of  his  title  was  proper 
and  is  affirmed.  ^^  ^^ 


The  People  ex  rel  Edwin  G.  Stifle,  County  Collector,  De- 
fendant in  Error,  vs.  The  Illinois  Central  Railroad 
Company,  Plaintiff  in  Error. 

Opinion  Hied  December  16,  1914. 

1.  Taxes — certificate  of  levy  of  a  per  cent  is  not  necessarily  in- 
valid. Certificates  of  levy  of  a  special  hard  roads  tax  of  "%  per 
cent"  and  *'#  per  cent"  on  each  $100  assessed  valuation,  mean,  re- 
spectively, twenty-five  cents  and  seventy-five  cents  on  each  $100 
assessed  valuation,  and  are  not  invalid  upon  the  ground  that  the 
extent  of  the  levy  is  uncertain. 

2.  Same — petitioners  may  ask  for  kind  of  hard  road  they  de- 
sire. Parties  petitioning  for  a  hard  roads  election  may  specify  the 
kind  of  hard  road  they  desire,  so  long  as  the  petition,  notice  of. 
election  and  ballot  agree;  and  it  is  not  necessary  that  the  petition 
use  all  the  words,  "gravel,  rock,  macadam  or  other  hard  roads," 
which  are  contained  in  the  statute. 

3.  Same — what  does  not  invalidate  the  hard  roads  tax.  The 
fact  that  the  election  authorizing  the  levy  of  a  hard  roads  tax  was 
held  under  the  Hard  Roads  act  before  its  repeal  by  the  Roads  and 
Bridges  act  of  1913,  does  not,  of  itself,  invalidate  the  tax.  {Peo- 
ple v.  Cairo,  Vincennes  and  Chicago  Railway  Co.  265  111.  634,  fol- 
lowed.) 
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4.  Same — a  village  may  levy  a  tax  for  repairing  and  building 
bridges.  A  village  has  authority  to  levy  a  tax  for  repairing  and 
building  bridges  within  its  limits,  notwithstanding  sections  50,  52 
and  59  of  the  Roads  and  Bridges  act  of  191 3,  as  the  provisions  of 
such  sections  are  substantially  the  same  as  those  in  the  former 
Roads  and  Bridges  act,  which  have  never  been  construed  as  de- 
priving a  city  or  village  of  the  right  to  construct  and  maintain 
bridges  within  its  corporate  limits. 

5.  Same — court  may  permit  village  seal  to  be  attached  to  certi- 
fied copy  of  ordinance.  Upon  application  for  judgment  stnd  order 
of  sale  it  is  proper  for  the  court  to  permit  the  village  seal  to  be 
attached  to  the  certified  copy  of  the  ordinance  filed  witn  the  county 
clerk  upon  which  the  tax  was  extended. 

6.  Same — when  tax  for  building  purposes  is  proper.  A  tax  for 
building  purposes  to  pay  the  balance  due  contractors  on  a  school 
building  and  for  interest  and  early-maturing  payments  of  the  prin- 
cipal of  bonds  issued  to  obtain  money  for  the  building  is  proper. 

7.  The  other  questions  raised  are  controlled  by  the  decisions  in 
People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497,  and  Peo- 
ple v.  Illinois  Central  Railroad  Co.  265  id.  429.  .    * 

Writ  of  Error  to  the  County  Court  of  Crawford 
county;  the  Hon.  John  C.  Maxweu,,  Judge,  presiding. 

George  N.  Parker,  (John  G.  Drennan,  of  counsel,) 
for  plaintiff  in  error. 

Joseph  B.  Crowley,  State's  Attorney,  (Parker  & 
EaglETon,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Upon  the  application  to  the  county  court  of  Crawford 
county  by  the  county  collector  for  judgment  and  order  of 
sale  of  the  property  of  plaintiff  in  error  for  delinquent 
taxes  the  various  objections  of  plaintiff  in  error  were  over- 
ruled and  judgment  and  order  of  sale  entered  accordingly, 
'to  reverse  that  judgment  plaintiff  in  error  has  sued  out 
this  writ  of  error. 

The  first  objection  relates  to  the  county  tax  for  State 
aid  roads.    The  questions  raised  were  determined  adversely 
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to  the  contentions  of  plaintiff  in  error  in  People  v.  Kanka- 
kee and  Seneca  Railroad  Co.  265  III.  497,  People  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  (ante, 
p.  98,)  and  People  v.  Chicago,  Burlington  and  Quincy  Rail- 
road  Co.  (ante,  p.  63,)  and  for  the  reasons  there  given  the 
objections  to  this  tax  were  properly  overruled. 

Fifty-three  dollars  and  fifty-three  cents  of  the  road  and 
bridge  tax  of  the  town  of  Oblong  was  objected  to  on  the 
ground  that  the  town  of  Oblong  was  operating  under  the 
labor  system  and  amounts  aggregating  $53.53  were  paid 
by  plaintiff  in  error  in  labor  in  the  various  road  districts 
in  which  its  property  was  subject  to  taxation.  The  ques- 
tion raised  under  this  objection  has  also  been  determined 
at  the  present  term  in  People  v.  Illinois  Central  Railroad 
Co.  265  111.  429,  and  for  the  reasons  there  given  the  court 
properly  overruled  that  objection. 

The  hard  road  tax  of  the  town  of  Oblong,  amounting 
to  $520.63,  was  objected  to.  That  tax  was  extended  upon 
two  certificates  made  by  the  highway  commissioners  of  said 
town,  one  certificate  levying  "special  tax  of  %  per  cent  for 
five  years  on  each  $100  assessed  valuation,"  and  the  other, 
"special  tax  of  J4  per  cent  for  five  years  on  each  $100  as- 
sessed valuation."  It  is  the  contention  of  plaintiff  in  er- 
ror that  each  of  these  certificates  is  defective,  in  that  it 
calls  for  a  levy  of  a  per  cent  for  five  years  on  each  $100 
assessed  valuation  instead  of  a  stated  amount,  and  that  the 
extent  of  the  levy  is  uncertain  and  indeterminable  for  the 
reason  that  the  expressions  "}4  per  cent"  and  "}i  per  cent" 
are  meaningless.  We  cannot  agree  with  this  contention.  In 
People  v.  Chicago  and  Alton  Railroad  Co.  248  111.  87,  where 
the  sufficiency  of  a  certificate  levying  a  certain  rate  per 
cent  instead  of  a  specific  amount  of  money  was  under  con- 
sideration, we  said :  "A  certificate  for  the  levy  of  a  certain' 
per  cent  might  or  might  not  work  an  injustice  to  tax-payers, 
depending  upon  the  amount  produced,  and  if  the  result  is 
not  different  from  what  it  would  have  been  if  an  amount 
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had  been  stated,  the  substantial  justice  of  the  tax  is  not 
affected."  Here  the  result  is  not  different  from  what  it 
would  have  been  if  the  amount  had  been  stated.  It  is  ap- 
parent that  one  certificate  authorized  the  levy  of  twenty- 
five  cents  for  five  years  on  each  $100  valuation  and  the 
other  authorized  a  levy  of  seventy-five  cents  for  five  years 
on  each  $100  valuation.  There  is  no  merit  in  the  conten- 
tion that  the  language  of  the  certificates  in  specifying  the 
amount  to  be  levied  on  each  $100  assessed  valuation  is 
meaningless.  One-fourth  per  cent  of  $100  is  therefore 
found  by  computation  to  be  twenty-five  cents  and  three- 
fourths  per  cent  to  be  seventy-five  cents,  or  a  total  of  one 
dollar  upon  each  $100  assessed  valuation  for  hard  roads 
for  the  town  of  Oblong. 

It  is  further  objected  that  each  of  the  two  petitions  for 
the  building  of  hard  roads  in  the  town  of  Oblong  is  de- 
fective for  the  reason  that  each  petitions  for  an  election 
upon  the  question,  "For  the  purpose  of  constructing  and 
maintaining  crushed  rock  roads  in  said  town,"  whereas  the 
statute  prescribes  that  the  petition  shall  be,  "For  the  pur- 
pose of  constructing  and  maintaining  gravel,  rock,  mac- 
adam or  other  hard  roads."  The  petitioners  have  the  right 
to  determine  the  kind  of  road  on  which  they  will  ask  for 
the  vote  of  the  town.  If  they  see  fit,  they  may  petition 
for  a  vote  upon  levying  a  tax  for  gravel,  rock,  macadam 
or  other  hard  roads  in  the  language  of  the  statute,  thus 
leaving  the  character  of  the  road  to  be  determined  by  the 
highway  commissioners.  On  the  other  hand,  they  may  pe- 
tition for  a  vote  upon  a  particular  kind  of  hard  road,  in 
which  event  the  vote  must  be  had  upon  that  proposition 
and  cannot  be  extended  to  other  kinds  of  roads.  People  v. 
Kankakee  and  Seneca  Railroad  Co.  248  111.  114. 

It  is  further  contended  that  the  hard  roads  tax  is  in- 
valid for  the  reason  that  the  election  authorizing  the  levy- 
ing of  said  tax  was  held  under  the  Hard  Roads  law  of 
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1883,  which  was  expressly  repealed  by  the  present  Road 
and  Bridge  act  approved  June  27,  1913,  without  any  sav- 
ing clause.  This  question  has  been  determined  contrary  to 
the  contentions  of  plaintiff  in  error  at  the  present  term  in 
People  v.  Cairo,  Vincennes  and  Chicago  Railway  Co.  265 
HI.  634. 

The  road  and  bridge  tax  in  the  village  of  Stoy,  amount- 
ing to  $600,  was  objected  to  upon  the  ground  that  the 
village  had  no  authority  to  levy  a  tax  for  repairing  and 
building  bridges.  In  support  of  its  contention  that  this  ob- 
jection should  have  been  sustained  plaintiff  in  error  relies 
upon  the  Road  and  Bridge  act  of  June  27,  191 3,  (Laws  of 
I9I3>  P-  520>)  and  cites  sections  50,  52  and  59  of  that  act. 
By  said  section  50  one  of  the  duties  of  highway  commis- 
sioners is  defined  to  be,  "to  direct  the  construction  and  re- 
pair of  roads  and  bridges  within  the  town,"  etc.  By  said 
section  52  it  is  made  the  duty  of  the  treasurer  of  the  com- 
missioners of  highways  to  receive  and  have  charge  of  all 
moneys  raised  in  the  town  or  district  for  the  support  and 
maintenance  of  roads  and  bridges  therein,  excepting  such 
portions  as  are  thereinafter  directed  to  be  paid  to  the  au- 
thorities of  incorporated  villages,  towns  and  cities.  By  said 
section  59  it  is  provided  that  one-half  of  the  tax  required 
to  be  levied  in  section  56  and  collected  for  road  and  bridge 
purposes  on  the  property  lying  within  an  incorporated  vil- 
lage in  which  the  streets  and  alleys  are  under  the  care 
of  the  corporation  shall  be  paid  over  to  the  treasurer,  to 
be  appropriated  to  the  improvement  of  streets,  roads  and 
bridges.  These  provisions  are  the  same,  in  substance,  as 
those  contained  in  the  former  Road  and  Bridge  act  which 
was  repealed  by  the  present  act,  and  it  has  never  been  held 
that  under  those  provisions  a  city  or  village  was  deprived 
of  the  right  to  construct  and  maintain  the  bridges  within 
its  corporate  limits.  By  paragraph  62  of  the  Cities  and 
Villages  act,  cities  and  villages  are  given  the  power  to  lay 
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out,  establish,  open,  alter,  widen,  extend,  grade,  pave  or 
otherwise  improve  their  streets  and  alleys ;  to  construct  and 
keep  in  repair  their  bridges,  viaducts  and  tunnels  and  to 
regulate  the  use  thereof ;  to  control  the  finances  and  prop- 
erty of  the  corporation;  to  appropriate  money  for  corpo- 
rate purposes,  and  to  levy  and  collect  taxes  for  general  and 
special  purposes  on  real  and  personal  property.  In  Town 
of  Ottawa  v.  Walker,  21  111.  605,  the  question  of  the  right 
of  the  township  to  levy  a  tax  for  the  purpose  of  erecting 
a  bridge  across  the  Fox  river  within  the  corporate  limits 
of  the  city  of  Ottawa  was  before  us,  and  while  the  city  of 
Ottawa  was  organized  under  a  special  charter,  what  was 
there  said  in  passing  upon  the  question  raised  is  applicable 
to  the  situation  here.  In  speaking  of  the  power  of  the. city 
of  Ottawa  to  erect,  establish  and  keep  in  repair  the  bridges 
within  its  limits,  which  was  expressly  delegated  to  it,  and 
of  the  authority  vested  in  the  commissioners  of  highways 
by  the  statute  for  the  superintendence  and  care  of  roads 
and  bridges,  and  the  duty  devolving  upon  them  to  cause 
bridges  that  had  been  erected  over  streams  in  certain  town- 
ships to  be  kept  in  repair  in  their  respective  towns,  we  said : 
"When  the  charter  was  granted  to  the  city,  there  can  be 
no  doubt  that  it  was  the  design  of  the  legislature  to  confer 
this  power  upon  the  city  authorities.  The  language  will 
bear  no  other  construction.  And  when  it  was  thus  con- 
ferred it  deprived  all  other  bodies  of  its  exercise.  Its  ex- 
ercise is  repugnant  to  that  of  other  authorities,  and  by  im- 
plication repealed  all  other  legislation  on  the  same  subject 
the  exercise  of  which  would  be  repugnant  to  the  power 
granted  to  the  city,  and  so  much  of  the  act  creating  town- 
ship organization  was  thereby  repealed.  The  power,  in  its 
very  nature,  would  seem  to  be  inconsistent  with  its  joint 
or  concurrent  exercise  by  the  two  bodies,  and  even  if  the 
Icity  charter  was  not  subsequent  in  date,  unless  it  plainly 
appeared  from  the  language  employed  that  it  was  intended 
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to  be  joint  or  concurrent,  it  would  be  held  that  the  power 
was  exclusive  in  the  commissioners  beyond  the-  city  limits 
and  exclusive  in  the  common  council  within  their  jurisdic- 
tional limits,  and  neither  have  any  power  to  perform  any 
acts  in  reference  to  this  subject  beyond  their  respective 
limits."  The  village  had  the  right  to  levy  this  tax,  and  the 
objection  based  upon  this  ground  was  properly  overruled. 

It  is  further  contended  that  as  the  seal  of  the  village 
was  not  attached  to  the  copy  of  the  ordinance  filed  with 
the  county  clerk  upon  which  the  tax  was  extended  the  levy 
of  the  tax  was  invalid.  The  objection  made  on  this  ground 
was  that  the  clerk  of  the  village  of  Stoy  did  not  attach 
the  village  seal  to  the  certificate  certifying  the  passage  of 
the  appropriation  ordinance.  There  is  no  proof  in  the  rec- 
ord as  to  the  appropriation  ordinance.  The  only  ordinance 
in  the  record  was  the  one  certified  to  the  clerk,  which  was 
the  tax  levy  ordinance  of  the  village.  However,  although 
the  objection  made  was  not  applicable  to  the  ordinance  in- 
volved, on  the  hearing  the  court  properly  permitted  the  seal 
of  the  village  to  be  attached  to  the  certified  copy  of  the  tax 
ordinance  and  removed  this  ground  for  objection. 

The  school  tax  of  district  No.  87  in  the  amount  of 
$247.60  is  objected  to  upon  the  ground  that  the  levy  of 
$7000  by  the  district  for  building  purposes  was  unauthor- 
ized. The  only  proof  in  the  record  as  to  whether  or  not 
any  amount  was  required  for  building  purposes  by  the  dis- 
trict was  the  testimony  of  the  school  treasurer  of  the  town, 
who  testified  that  in  November,  191 1,  the  school  building 
of  district  No.  87  was  burned;  that  the  district  collected 
$22,000  insurance  on  the  building  and  furniture  and  there- 
after constructed  a  new  building,  which  cost  about  $42,000. 
This  building  was  finished  about  the  time  the  certificate  of 
levy  was  made  for  this  tax  by  the  board  of  directors.  The 
school  treasurer  testified  that  at  the  time  the  levy  was  made 
the  district  owed  the  various  contractors  who  were  engaged 


Digiti 


zed  by  G00gk 


lu'UJ  The  People  v.  I.  C.  R.R.  Co.  247 

in  the  erection  of  the  building  the  sum  of  $4000,  and  that 
there  was  then  outstanding  $10,000  in  bonds  which  had 
been  issued  to  provide  money  for  the  erection  of  the  build- 
ing, upon  which  there  was  then  due  the  principal  sum  and 
$600  in  interest.  A  portion  of  these  bonds  became  payable 
on  July  1,  19 14.  It  is  the  contention  of  plaintiff  in  error 
that  this  tax  is  a  fraud  upon  the  tax-payers,  for  the  reason 
that  it  is  evident  it  was  not  levied  for  the  purpose  speci- 
fied in  the  certificate  of  levy.  Under  the  statute  the  board 
of  directors  are  permitted  to  levy  a  tax  for  two  purposes, 
only:  a  tax  which  shall  not  exceed  one  and  one-half  per 
cent  upon  all  the  taxable  property  of  the  district  for  ed- 
ucational purposes,  and  a  tax  for  the  same  amount  for 
building  purposes.  Under  the  designation  of  "building  pur- 
poses" the  board  is  directed  and  authorized  to  levy  a  tax 
for  the  payment  of  all  sums  expended  and  obligations  in- 
curred for  the  improvement,  repair  or  benefit  of  the  school 
buildings  and  property.  It  became  necessary  for  the  dis- 
trict to  issue  its  bonds  to  secure  money  to  erect  the  new 
building.  In  order  to  pay  the  balance  due  the  contractors 
at  the  time  the  levy  was  made  and  to  meet  the  payment  of 
the  bonds  which  would  fall  due  on  July  1,  1914,  it  was 
the  duty  of  the  board  of  directors  to  make  the  required 
levy  to  meet  these  obligations  under  the  head  of  building 
purposes. 

It  is  contended  by  plaintiff  in  error  that  the  judgment 
of  the  court  is  informal  and  for  that  reason  insufficient, 
but  as  the  judgment  is  not  contained  in  the  abstract  we  are 
unable  to  determine  that  question. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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John  F.  Devine,  Admr.,  Defendant  in  Error,  vs.  The 
Chicago,  Rock  Island  and  Pacific  Railway  Com- 
pany, Plaintiff  in  Error. 

Opinion  filed  December  16,  1014— Rehearing  denied  Feb.  3,  101 5. 

1.  Negligence — the  plaintiff  may  rely  upon  his  uncontradicted 
prima  facie  case.  If  there  is  uncontradicted  evidence  tending  to 
show  that  at  least  one  of  the  cars  in  the  string  which  the  deceased 
was  engaged  in  switching  was  bound  for  a  point  outside  the  State, 
the  plaintiff  may  rely  upon  such  prima  facie  proof  that  the  de- 
ceased and  his  employer  were  engaged  in  an  act  of  inter-State 
commerce,  and  no  presumption  can  arise  from  the  fact  that  the 
plaintiff  did  not  by  the  records  show  the  origin  and  destination  of 
all  the  cars  in  the  string. 

2.  Same — if  there  is  evidence  tending  to  show  negligence  its 
weight  is  not  for  the  Supreme  Court.  If  there  is  evidence  fairly 
tending  to  sustain  the  charge  of  negligence  in  an  action  against  a 
railroad  company  under  the  Federal  Employer's  Liability  act,  the 
weight  of  such  evidence  is  not  a  question  which  the  Supreme  Court 
can  consider. 

3+  Same — what  is  not  a  defense  to  action  under  Federal  Em- 
ployer's Liability  act.  Under  the  Federal  Employer's  Liability  act 
the  fcllow-servapt  doctrine  is  not  available  as  a  defense,  and  if 
the  accident  was  the  result  of  the  negligence  of  a  fellow-servant 
of  the  deceased  it  cannot  be  said  that  the  risk  of  such  negligence 
was  an  ordinary  risk  of  the  employment. 

4.  Same — the  Federal  Employer's  Liability  act  supersedes  State 
lazvs*  In  the  matter  of  the  liability  of  an  employer  for  the  death 
of  an  employee  while  engaged  in  inter-State  commerce  the  Fed- 
eral Employer's  Liability  act  has  superseded  all  State  laws,  and  the 
amount  of  damages  recoverable  is  not  governed  by  the  law  of  the 
State  where  the  accident  occurred. 

5.  Appeals  and  errors — point  not  raised  in  the  Appellate  Court 
cannot  be  raised  in  Supreme  Court.  An  objection  that  the  judg- 
ment in  an  action  under  the  Federal  Employer's  Liability  act  is 
erroneous  because  it  does  not  apportion  the  damages  between  the 
widow  and  the  son  of  the  deceased  cannot  be  urged  in  the  Supreme 
Court  where  it  was  not  raised  in  the  Appellate  Court. 

6.  Instructions — when  instruction  does  not  authorize  verdict 
for  negligence  not  charged.  An  instruction  which  is  merely  in- 
tended to  direct  attention  to  the  Federal  Employer's  Liability  act, 
under  which  the  action  is  brought,  and  which  sets  out  the  language 
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of  the  act  applicable  to  the  case,  cannot  be  said  to  authorize  a  ver- 
dict for  any  negligence  proved,  whether  charged  or  not,  where  it 
does  not  direct  a  verdict  and  there  are  other  instructions  limiting 
the  recovery  to  the  negligence  charged  and  proved  and  requiring 
the  instructions  to  be  regarded  as  a  whole. 

Writ  of  Error  to  the  Branch  "D"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Mazzini  Si*usser, 
Judge,  presiding. 

M.  L.  Beix,  and  A.  B.  Enoch,  for  plaintiff  in  error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

John  F.  Devine,  as  administrator  of  the  estate  of  Wil- 
liam J.  Mason,  deceased,  recovered  a  judgment  for  $15,000 
against  the  plaintiff  in  error,  the  Chicago,  Rock  Island  and 
Pacific  Railway  Company,  for  damages  on  account  of  the 
death  of  his  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  plaintiff  in  error.  The  Appellate  Court 
having  affirmed  the  judgment,  the  record  has  .been  brought 
before  us  by  a  writ  of  certiorari. 

The  deceased  was  a  switchman  in  the  employ  of  the 
plaintiff  in  error  in  the  city  of  Chicago.  He  was  head 
brakeman  of  a  crew  consisting  of  an  engineer,  fireman,  con- 
ductor, rear  brakeman  and  head  brakeman.  This  crew  did 
miscellaneous  switching  in  various  parts  of  the  yards,  made 
deliveries  of  cars  to  different  industries  and  to  the  yards 
of  other  railroad  companies,  and  took  cars  from  these  dif- 
ferent places  to  the  yards  of  the  plaintiff. in  error.  On 
June  20,  1910,  this  crew,  with  an  engine,  went  north  from 
the  plaintiff  in  error's  yards  at  Blue  Island  to  One  Hun- 
dred and  Third  street,  a  distance  of  two  miles,  where  the 
yards  of  the  Panhandle  railroad  were  located,  just  west  of 
the  plaintiff  in  error's  railroad.    The  plaintiff  in  error  had 
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three  tracks  extending  north  and  south  at  this  place,  num- 
bered, from  west  to  east,  5,  4  and  3.  Beginning  at  One 
Hundred  and  Third  street  and  extending  north  the  Pan- 
handle had  three  tracks,  known  as  the  east  track,  the  mid- 
dle track  and  the  lead  track.  Connecting  the  Panhandle 
tracks  with  the  main  line  of  the  plaintiff  in  error  was  a 
track  leading  south  across  One  Hundred  and  Third  street 
and  connecting  with  track  5  of  the  plaintiff  in  error  just 
south  of  One  Hundred  and  Fourth  street.  Joining  this 
track  was  another  switch  from  track  5  to  track  4,  and  still 
farther  south  was  a  connection  between  tracks  3  and  4  of 
the  plaintiff  in  error.  On  the  morning  of  the  accident  there 
were  forty-five  cars  in  the  Panhandle  yards  to  go  south  to 
Blue  Island, — twenty-three  just  north  of  One  Hundred  and 
Third  street  on  the  middle  track  of  the  Panhandle  road, 
and  twenty-two  just  west  of  the  twenty-three,  on  the  lead 
track.  The  engine  backed  in  on  the  middle  track,  coupled 
to  the  twenty-three  cars  and  the  air  on  them  was  connected 
with  the  engine.  These  cars  were  pulled  south,  backed  in 
on  the  west  track  of  the  Panhandle  yards  and  coupled  to 
the  twenty-two  cars  upon  that  track,  but  the  air  on  these 
twenty-two  cars  was  not  connected  with  the  engine.  The 
train  then  started  south  out  of  the  Panhandle  yards  and 
crossed  to  the  plaintiff  in  error's  track  5  and  from  there 
to  track  4.  The  deceased  was  standing  on  the  top  of  the 
train,  about  half  way  back,  giving  signals  to  the  conductor, 
who  was  south  of  him,  and  to  the  engineer.  Just  as  the 
last  car  cleared  the  switch  between  the  track  of  the  Pan- 
handle and  track  4  of  the  plaintiff  in  error  the  train  came 
to  a  sudden  stop,  and  the  deceased  was  thrown  from  the 
top  of  the  car  on  which  he  was  standing  and  killed. 

The  suit  was  brought  under  the  Federal  Employer's 
Liability  act.  The  declaration  alleged  that  on  the  day  of 
the  accident  the  plaintiff  in  error  owned  and  operated  a 
railroad  from  Chicago  into  other  States  and  was  engaged 
as  a  common  carrier  in  commerce  between  the  States,  and 
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that  the  deceased  was  employed  as  a  switchman  with  a  cer- 
tain engine  and  cars,  and  at  the  time  of  the  accident  was 
employed  in  commerce  between  the  States.  The  negligence 
charged  was  that  the  engineer  negligently  stopped  his  train 
with  great  and  unusual  suddenness,  by  reason  of  which  the 
deceased  was  thrown  from  the  top  of  the  car  to  the  ground 
and  killed. 

The  plaintiff  in  error  contends  that  the  court  erred  in 
refusing  to  direct  a  verdict  for  it  because  there  was  no 
competent  evidence  that  the  particular  service  in  which  the 
deceased  was  engaged  at  the  time  he  was  killed  was  inter- 
State  commerce.  The  case  was  tried  before  the  decision  of 
the  case  of  Behrens  v.  Illinois  Central  Railroad  Co.  233 
U.  S.  473,  and  the  theory  of  the  defendant  in  error  was 
that  the  deceased,  being  regularly  employed  indiscriminately 
in  inter-State  and  intra-State Commerce,  and  his  work  and 
safety  having  a  real  and  substantial  relation  to  and  connec- 
tion with  inter-State  commerce,  was  therefore  employed 
in  inter-State  commerce  within  the  meaning  of  the  Fed- 
eral Employer's  Liability  act.  Probably  on  account  of  the 
theory  on  which  the  case  was  tried,  the  evidence  that  any 
car  among  those  being  moved  at  the  time  the  deceased  was 
killed  was  then  engaged  in  inter-State  commerce  is  slight. 
The  efforts  of  the  counsel  for  the  defendant  in  error  in 
accordance  with  his  view  of  the  law  were  directed  to  show- 
ing that  the  railroad  of  the  plaintiff  in  error  handled,  in- 
discriminately, inter-State  and  intra-State  traffic  at  the  same 
time  and  in  the  same  trains,  and  there  was  little  direct  or 
positive  evidence  of  the  make-up  of  the  particular  train. 
The  conductor  of  the  deceased's  crew  did,  however,  testify 
that  this  train  was  made  up  of  foreign  cars  and  cars  of 
the  plaintiff  in  error, — of  cars  from  out  of  the  State  and 
cars  from  in  the  State.  This  was  not  enough,  for  this  was 
not  evidence  that  the  cars  from  out  of  the  State  or  the 
cars  from  in  the  State  were  then  engaged  on  an  inter-State 
trip.    In  answer,  however,  to  the  question,  "Some  cars  go- 
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ing  out  of  the  State  and  some  going  to  points  in  the  State?" 
the  witness  ^answered,  "Yes."  This  is  evidence  that  some  , 
of  the  cars  in  the  train  were  engaged  in  an  inter-State 
trip, — at  least  that  one  of  them  was.  It  is  slight,  but  it 
is  not  contradicted.  Counsel  for  the  plaintiff  in  error  say 
that  counsel  for  the  defendant  in  error  could  have  shown, 
by  records,  the  origin  and  destination  of  every  loaded  or 
empty  car  in  the  switch  train.  It  was  at  least  as  easy  for 
the  plaintiff  in  error  to  produce  these  records  as  for  the 
defendant  in  error,  and  no  presumption  arises  against  the 
latter  from  his  not  producing  the  records  but  relying  on  the 
prima  facie  case  made  by  the  uncontradicted  testimony  of 
his  witness.  There  was  evidence  tending  to  show  that  the 
deceased  was  engaged  in  inter-State  commerce  when  he 
was  killed,  and  the  weight  of  it  is  not  for  our  consideration. 
It  is  further  insisted  that*  there  is  no  evidence  in  the 
record  from  which  the  negligence  of  the  engineer  can  be 
reasonably  inferred;  that  the  intention,  as  the  cars  were 
being  hauled  out  of  the  Panhandle  yards,  was  to  pull  them 
across  One  Hundred  and  Third  street  and  stop  and  connect 
the  air-brakes  on  the  last  twenty-two  cars;  that  it  was  the 
duty  of  the  deceased  to  make  this  connection,  which  was 
usual  and  customary  under  similar  circumstances;  that  the 
deceased  signaled  the  engineer  to  stop  after  the  last  car 
had  crossed  One  Hundred  and  Third  street,  and  that  the 
engineer,  in  response  to  the  signal,  did  stop  the  train,  which 
was  moving  very  slowly.  On  the  other  hand,  the  defend- 
ant in  error  claims  that  it  was  not  the  intention  to  connect 
the  air  and  that  it  was  not  usual  and  customary  to  do  so 
under  similar  circumstances  and  that  the  deceased  gave  no 
signal  to  stop  the  train  for  that  purpose;  that  the  train 
slowed  up  so  that  the  switchman  could  turn  the  switch 
after  the  last  car  had  passed  it  and  then  run  and  get  on 
the  train;  that  no  signal  was  given  to  stop,  but  the  engi- 
neer did  stop  very  suddenly,  causing 'a  crash  which  was 
heard  for  a  great  distance  and  caused  people  to  leave  their. 
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occupations  and  go  to  see  what  was  the  matter,  and  that . 
in  consequence  of  the  suddenness  with  which  the  train  was . 
stopped  the  deceased  was  thrown  to  the  ground  and  killed. 
There  was  evidence  fairly  tending  to  support  the  theory  of 
the  defendant  in  error. 

What  has  been  said  disposes  of  the  contention  that  the 
plaintiff  could  not  recover  because  the  accident  was  the  re- 
sult of  an  ordinary  risk  of  the  employment  of  the  deceased. 
Under  the  Federal  Employer's  Liability  act  the  fellow-  > 
servant  doctrine  was  not  available  as  a  defense,  and  if 
the  accident  was  caused  by  the  negligence  of  the  engineer 
in  suddenly  stopping  the  train  with  unnecessary  violence 
the  deceased  did  not  assume  the  risk  of  such  negligence. 
The  court  did  not  err  in  refusing  to  direct  the  verdict. 

The  verdict  and  judgment  were  for  $15,000,  and  it  is 
contended  that  the  court  erred  in  entering  judgment  for 
more  than  $10,000,  the  limit  of  recovery  fixed  by  the  stat- 
ute of  this  State.  It  is  argued  that  placing  a  limit  upon 
the  amount  which  can  be  recovered  from  the  master  for 
negligently  causing  the  death  of  a  servant  is  a  regulation  of 
the  relation  of  master  and  servant  with  which  Congress  did 
not  see  fit  to  interfere  in  enacting  the  Federal  Employer's 
Liability  act,  and  that  therefore  the  limitation  of  the  State 
statute  applies  to  such  a  cause  of  action.  The  cause  of 
action  sought  to  be  enforced  in  this  case  was  created  by 
the  Federal  statute.  No  cause  of  action  existed  at  common 
law  for  damages  on  account  of  death  caused  by  a  wrongful 
act.  The  statute  of  this  State  creating  a  liability  in  such 
cases  had  been  in  force  for  many  years  before  the  enact- 
ment by  Congress  of  any  employer's  liability  act.  Under 
its  provisions  employers  engaged  in  inter-State  commerce 
were  liable  for  damages  occasioned  by  the  death  of  their 
employees  while  engaged  in  inter-State  commerce,  caused 
by  the  negligence  of  such  employers.  This  was  because 
Congress,  though  having  power  to  regulate  the  liability  of 
employers  engaged  in  inter-State  commerce  for  injuries  to 
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their  employees  while  engaged  in  such  commerce,  had  not 
acted  on  that  subject.  Congress  having  now  assumed  con- 
trol of  the  subject  by  the  enactment  of  the  Federal  Em- 
ployer's Liability  act,  its  control  is  exclusive  and  the  law  of 
this  State  is  no  longer  applicable  but  the  Federal  act,  alone, 
governs.  (Mondou  v.  New  York,  New  Haven  and  Hart- 
ford Railroad  Co.  223  U.  S.  1 ;  St.  Louis,  San  Francisco 
and  Texas  Railway  Co.  v.  Seale,  229  id.  156.)  The  cause 
of  action  of  the  defendant  in  error  is  founded  on  the  act 
of  Congress  and  none  of  the  provisions  of  the  State  statute 
apply  to  it.  The  act  authorizes  the  recovery  of  damages 
and  places  no  restriction  on  the  amount,  and  therefore  no 
limitation  applies  except  that  of  the  damages  actually  sus- 
tained. 

The  deceased  left  a  widow  and  one  son,  ten  years  old, 
and  the  plaintiff  in  error  contends  that  the  judgment  should 
be  reversed  because  the  jury  did  not  apportion  the  damages 
between  the  widow  and  the  son.  The  defendant  in  error, 
upon  leave  granted,  has  filed  a  copy  of  the  brief  filed  by 
the  plaintiff  in  error  in  the  Appellate  Court,  from  which  it 
appears  that  this  point  was  not  raised  in  that  court,  there- 
fore it  cannot  be  raised  here. 

Complaint  is  made  of  the  first  instruction  given  on  be- 
half of  the  defendant  in  error,  which  was  as  follows: 

"The  court  instructs  the  jury  that  prior  to  and  on  the 
20th  day  of  June,  19 10,  there  was  a  certain  act  of  Con- 
gress in  full  force  and  effect,  which  provided,  among  other 
things,  as  follows:  'That  every  common  carrier  by  rail- 
road, while  engaging  in  commerce  between  any  of  the 
several  States,  shall  be  liable  in  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  such  carrier  in  com- 
merce, or,  in  case  of  the  death  of  such  employee,  to  his  or 
her  personal  representative  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee,  for  such 
injury  or  death  resulting,  in  whole  or  in  part,  from  the 
negligence  of  any  of  the  officers,  agents  or  employees  of 
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such  carrier/  Said  act  also  provides:  'That  in  all  actions 
hereafter  brought  against  any  such  common  carrier  by  rail- 
road, under  or  by  virtue  of  any  of  the  provisions  of  this 
act,  to  recover  damages  for  personal  injuries  to  an  em- 
ployee, or  where  such  injuries  have  resulted  in  his  death, 
the  fact  that  the  employee  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee.' " 

It  is  argued  that  this  instruction  authorized  the  jury  to 
find  a  verdict  for  the  plaintiff  if  any  negligence  was  proved, 
whether  that  charged  in  the  declaration  or  not.  The  in- 
struction did  not  direct  a  verdict  but  was  a  preliminary  in- 
struction calling  the  attention  of  the  jury  to  the  act  on 
which  the  action  was  based,  which  must  be  the  basis  of 
their  deliberation.  It  was  followed  by  an  instruction  tell- 
ing the  jury  that  the  instructions  given  were  one  connected 
body  or  series  and  should  be  so  regarded  and  treated  by 
the  jury, — that  is,  they  should  be  applied  to  the  facts  as 
a  whole  and  not  detached  or  separated,  any  one  instruction 
from  any  or  either  of  the  others.  In  other  instructions  the 
negligence  charged  in  the  declaration  was  required  to  be 
proved  as  the  basis  of  a  recovery,  and  the  jury  were  in- 
structed that  the  defendant  was  not  liable  for  any  negli- 
gence except  that  charged  in  the  declaration,  and  that  before 
the  plaintiff  could  recover  he  must  prove  that  the  defendant 
was  guilty  of  the  negligence  charged  against  it  in  the  dec- 
laration and  that  such  negligence  was  the  proximate  cause 
of  Mason's  injury.  There  is  no  ground  for  supposing  the 
jury  misunderstood  the  issue.  The  instruction  stated  all 
of  the  act  which  was  applicable  to  the  case. 

It  is  insisted  that  if  this  part  of  the  act  was  given  to 
the  jury  they  should  also  have  considered  section  4,  which 
provides  that  in  cases  brought  under  the  act  the  employee 
shall  not  be  held  to  have  assumed  the  risks  of  his  employ- 
ment in  any  case  where  the  violation  by  the  employer  of 


Digiti 


zed  by  G00gk 


256  City  op  Marion  v.  Campbell.  [268  IE. 

any  statute  enacted  for  the  safety  of  employees  contributed 
to  the  injury  or  death  of  such  employee.  Neither  the  plain- 
tiff's nor  the  defendant's  case  depended  upon  this  section 
in  any  particular  or  was  affected  by  it  in  the  slightest  de- 
gree.   It  had  no  application  to  the  case. 

The  trial  court  did  not  commit  error,  and  the  judgment 
of  the  Appellate  Court  is  affirmed.   Judgmeflt  ^m^ 


The  City  of  Marion,  Appellee,  vs.  William  H.  Camp- 
bell et  al.  Appellants, 

Opinion  filed  December  16,  1914 — Rehearing  denied  Feb.  3,  1915. 

Constitutional  law — provision  requiring  section  amended  to 
be  inserted  in  the  new  act  construed.  Section  13  of  article  4  of 
the  constitution,  providing  that  no  law  shall  be  revived  or  amended 
by  reference  to  its  title,  only,  but  the  law  revived  or  the  section 
amended  shall  be  inserted  at  length  in  the  new  act,  has  reference 
to  the  section  as  amended  and  not  to  the  section  as  it  was  before 
amendment.  (Freitag  v.  Union  Stock  Yard  Co.  262  111.  551,  fol- 
lowed.) 

Appeal  from  the  County  Court  of  Williamson  county ; 
the  Hon.  Wiley  F.  Slater,  Judge,  presiding. 

George  W.  Young,  for  appellants. 

R.  R.  Fowler,  City  Attorney,  Hosea  V.  Ferrell,  and 
Pillow  &  Stone,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

On  April  27,  19 14,  the  city  council  of  the  city  of  Marion 
passed  an  ordinance  providing  for  paving  the  streets  of  dis- 
trict No.  9,  in  said  city.  A  petition  for  the  levy  of  a  spe- 
cial assessment  to  pay  the  cost  of  the  improvement  was  filed 
in  the  county  court  of  Williamson  county.    An  assessment 
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was  levied,  and  upon  application  for  confirmation  of  the  as- 
sessment thirty-one  property  owners  filed  objections,  which 
were  overruled  by  the  court  and  the  assessment  was  con- 
firmed.   Eight  of  the  objectors  prosecuted  this  appeal. 

All  objections  have  been  waived  by  appellants,  both  in 
printed  argument  and  at  the  bar  of  the  court,  except  the 
single  one  that  the  ordinance  for  the  improvement  is  null 
and  void  because  based  upon  a  statute  which  violates  the 
constitutional  provision  concerning  the  printing  of  acts  when 
amended.  The  proceeding  was  under  and  by  virtue  of  the 
Local  Improvement  act  in  force  July  I,  1897,  (Laws  of  • 
1897,  P-  I02>)  with  the  numerous  amendments  which  had 
been  added  from  time  to  time,  the  most  extensive  amend- 
ment being  in  1901,  when  thirty-five  sections  were  amended. 
Whenever  an  amendment  was  made  the  section  or  sections 
as  amended  were  inserted  at  length  in  the  new  act  but  the 
section  or  sections  as  they  existed  before  the  amendment 
were  not  so  printed.  The  constitutional  provision  is  con- 
tained in  section  13  of  article  4,  and  is  as  follows:  "No 
law  shall  be  revived  or  amended  by  reference  to  its  title 
only,  but  the  law  revived,  or  the  section  amended,  shall  be 
inserted  at  length  in  the  new  act." 

The  learned  counsel  for  the  appellants  contends  that 
upon  making  an  amendment  to  a  statute  the  constitution 
requires  the  section  amended  to  be  inserted  at  length  m 
the  new  act  as  it  was  prior  to  the  amendment,  and  that  the 
requirement  is  not  limited  to  the  printing  of  the  amended 
section.  He  argues  with  much  force  that  as  the  constitution 
simply  requires  the  section  amended  to  be  inserted  in  the 
new  act  and  does  not  use  either  the  words  "as  amended,, 
or  "so  amended,"  the  language  applies  equally  to  the  section 
before  and  after  the  amendment.  We  cannot  agree  with 
counsel  in  that  view  when  the  purpose  of  the  constitutional 
provision  is  considered.  The  reason  for  the  requirement 
and  the  mischief  to  be  remedied  were  first  stated  in  People 
v.  Wright,  70  111.  388,  where  this  court  quoted  from  and 
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endorsed  the  reasoning  of  the  Supreme  Court  of  Michigan 
in  People  v.  Mahoney,  13  Mich.  384,  that  the  mischief  de- 
signed to  be  remedied  was  the  enactment  of  amendatory 
statutes  in  forms  so  blind  that  the  legislators  themselves 
were  sometimes  deceived  in  regard  to  their  effect,  and  the 
public,  from  the  difficulty  in  making  the  necessary  exami- 
nation and  comparison,  failed  to  become  apprised  of  the 
changes  made  in  the  laws.  It  was  said  that  an  amendatory 
act  which  purported  only  to  insert  certain  words  or  to  sub- 
stitute one  phrase  for  another  in  an  act  or  section  which 
was  only  referred  to  but  not  re-published  was  well  calcu- 
lated to  mislead  the  careless  as  to  its  effect  and  was  perhaps 
sometimes  drawn  in  that  form  for  that  purpose.  The  view 
of  the  court  was  that  the  provision  was  inserted  in  the  con- 
stitution to  enable  one,  by  looking  at  the  amended  act,  to  un- 
derstand intelligently  what  the  existing  law  is.  That  object 
would  not  be  accomplished  by  showing  what  the  law  was 
before  it  was  changed,  and  that  could  be  the  only  purpose 
of  printing  the  section  as  it  was  before  amendment.  Every 
beneficial  result  of  the  constitutional  provision  that  has  been 
suggested  is  accomplished  by  printing  an  amended  section 
in  full,  so  that  the  citizen  bound  to  obey  the  law  may  know 
what  the  law  is  without  looking  at  the  old  law  and  apply- 
ing changes  to  find  out  by  what  provisions  of  the  law  he  js 
governed.  There  have  been  numerous  cases  since  the  one 
above  referred  to  in  which  the  purpose  of  the  constitutional 
provision  has  been  recognized  as  stated  in  that  case,  and  the 
identical  question  was  decided  contrary  to  the  view  now  in- 
sisted upon,  in  the  case  of  Freitag  v.  Union  Stock  Yard 
Co.  262  111.  551. 

The  judgment  is  affirmed.  judgment  aMrmed. 
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Oscar  Erikson,  Defendant  in  Error,  vs.  James  R.  Ward, 
Plaintiff  in  Error. 

Opinion  filed  December  16,  1 014— Rehearing  denied  Feb.  3,  1015. 

1.  Building  contracts — a  failure  to  perform  cannot  be  based 
upon  changes  ordered  by  the  owner.  An  owner  who,  after  letting 
a  contract  for  a  building  according  to  certain  plans  and  specifica- 
tions, makes  changes  in  such  plans  and  specifications,  cannot  make 
such  changes  the  basis  of  a  claim  that  the  contractor  has  failed  to 
perform  the  contract. 

2.  Same — construction  of  the  words  "to  the  satisfaction"  of  the 
owner.  Where  a  building  contract  provides  for  the  construction  of 
a  building  according  to  certain  plans  and  specifications  prepared 
by  the  owner's  architect,  in  a  good,  workmanlike  and  substantial 
manner,  "to  the  satisfaction"  of  the  owner,  the  words  "to  the  sat- 
isfaction" mean  a  satisfaction  reasonably,  and  not  merely  arbi- 
trarily, exercised. 

3.  Same — a  contractor  is  not  held  to  a  literal  compliance  with 
contract.  Where  the  contractor  has  honestly  performed  a  build- 
ing contract  in  its  essential  and  material  particulars,  he  is  not  de- 
prived of  all  right  of  recovery  because  there  has  been  a  failure  to 
carry  out  the  contract  in  unimportant  matters. 

4.  Actions  and  defenses — when  refusal  to  dismiss  because  of 
another  action  pending  is  proper.  A  refusal  to  dismiss  an  action 
at  law  by  a  building  contractor  because  a  mechanic's  lien  suit  in- 
volving the  same  subject  matter  is  pending  and  undetermined*,  is 
proper,  as  the  remedies  are  concurrent  and  a  recovery  and  satis- 
faction in  one  case  will  operate  as  a  bar  to  the  other. 

5.  Appeal  and  errors — when  question  of  failure  to  prove  con- 
tractor's license  cannot  be  considered.  The  claim  that  no  recovery 
was  authorized  in  an  action  at  law  by  a  building  contractor  be- 
cause it  was  not  shown  that  he  had  a  contractor's  license,  as  re- 
quired by  ordinance,  cannot  be  considered  by  the  Supreme  Court, 
where  such  objection  is  not  among  the  numerous  reasons  for  a 
new  trial  specified  in  the  written  motion  therefor. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Munici- 
pal Court  of  Chicago;  the  Hon.  W.  N.  Cottreix,  Judge, 
presiding. 

James  R.  Ward,  pro  se. 
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Mather  &  Hutson,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendant  in  error,  Oscar  Erikson,  (hereafter  called 
plaintiff,)  filed  his  statement  of  claim  in  the  municipal 
court  of  Chicago  on  March  17,  191 1,  against  plaintiff  in 
error,  James  R.  Ward,  hereafter  called  defendant.  Plain- 
tiff's right  of  action  was  based  upon  a  certain  building  con- 
tract entered  into  by  the  respective  parties  July  9,  1907, 
wherein  plaintiff  agreed  to  furnish  the  material  and  con- 
struct a  building  for  defendant  according  to  certain  plans, 
specifications  and  ordinances,  for  an  agreed  price  of  $4800, 
the  building  to  be  finished  by  November  1,  1907.  The 
statement  of  claim  alleged  $2300  to  be  due  and  unpaid  un- 
der the  contract  and  $195  due  for  extras  not  included  in 
the  contract,  together  with  interest  thereon  from  November 
1,  1907.  Defendant  filed  his  affidavit  of  merits  denying 
plaintiff's  demand,  and  assigned  as  reasons  that  plaintiff  had 
not  completed  the  building  according  to  plans,  specifications 
and  ordinances,  setting  out  in  much  detail  what  constituted 
the  failure,  and  setting  up  a  counter-claim  for  various 
items  necessary  to  be  done  to  complete  the  building  in 
conformity  with  the  plans  and  specifications,  together  with 
rents  lost  because  the  building  was  not  completed  as  per 
the  contract,  amounting  in  all  to  $3017.  Defendant  fur- 
ther filed  a  motion  to  dismiss  plaintiff's  suit,  and  assigned 
as  the  reason  therefor  that  January  16,  1908,  plaintiff  in- 
stituted a  mechanic's  lien  proceeding  against  defendant  in 
the  superior  court  for  the  same  amount  here  claimed,  and 
that  much  testimony  had  been  taken  in  such  proceeding, 
which  suit  was  still  pending  and  undetermined.  The  mo- 
tion of  defendant  to  dismiss  was  denied  and  trial  of  the 
issues  had  by  jury  October  31,  191 1.  On  November  2, 
191 1,  and  during  the  progress  of  the  trial,  plaintiff  filed 
an  amended  statement  of  claim  admitting  some  sixteen 
changes  had  been  made  from  the  plans  and  specifications, 
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and  alleging  the  same  were  made  at  the  request  of  defend- 
ant during  the  progress  of  the  work.  On  the  same  day 
the  defendant  filed  an  amended  affidavit  of  merits  denying 
the  allegations  of  plaintiff's  amended  statement  of  claim. 
November  14,  191 1,  the  jury  returned  a  verdict  in  favor 
of  plaintiff  for  $2000,  and  after  a  remittitur  of  $45  by 
the  plaintiff  the  court  overruled  defendant's  motions  for  a 
new  trial  and  in  arrest  of  judgment  and  entered  judgment 
against  defendant  for  $1955  and  costs  of  suit.  Upon  ap- 
peal to  the  Appellate  Court  the  judgment  of  the  municipal 
court  was  affirmed,  and  the  case  comes  to  this  court  for 
review  upon  a  writ  of  certiorari  issued  by  this  court. 

The  principal  errors  alleged  going  to  the  merits  of  the 
case  are  the  rulings  of  the  court  in  the  giving  and  refusing 
of  instructions  and  in  the  admission  and  rejection  of  testi- 
mony. It  is  also  urged  the  court  erred  in  denying  defend- 
ant's motion  to  dismiss  or  abate  the  suit  on  account  of 
the  pendency  of  the  mechanic's  lien  suit ;  also  it  is  claimed 
the  proof  shows  the  building  was  not  constructed  in  com- 
pliance with  the  ordinances  of  the  city  of  Chicago,  and 
that  this  should  have  been  held  sufficient  to  defeat  plain- 
tiff's right  to  a  recovery. 

The  contract  provided  that  plaintiff  was  to  furnish  the 
labor  and  material  and  construct  the  building  for  $4800.  It 
was  to  be  completed  on  or  before  November  1,  1907,  and 
was  to  be  constructed  according  to  plans  and  specifications 
made  by  architect  Walter,  in  a  good,  workmanlike  and  sub- 
stantial manner,  "to  the  satisfaction"  of  defendant,  under 
the  direction  of  the  architect,  the  consideration  to  be  paid 
in  sums  in  proportion  to  the  progress  of  the  work.  On 
the  first  day  of  August  defendant  paid,  in  accordance  with 
the  architect's  certificate,  $600.  On  the  fifth  of  August 
he  discharged  the  architect  and  did  not  employ  any  other 
architect  or  superintendent  but  thereafter  superintended  the 
building  himself.  August  15  he  paid  plaintiff  $1400  on 
the  contract  and  October  17  $500,  making  a  total  paid 
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on  the  contract  of  $2500.  He  thereafter  refused  to  make 
further  payments,  for  the  reason  he  claimed  the  work  had 
not  been  done  in  accordance  with  the  contract,  plans  and 
specifications. 

It  is  insisted  the  court  erroneously  construed  the  pro- 
vision of  the  contract  that  the  work  was  to  be  done  ac- 
cording to  the  drawings  and  specifications,  to  the  satisfac- 
tion of  the  defendant,  under  the  direction  of  the  architect, 
and  erroneously  instructed  the  jury  as  to  the  rights  of  the 
parties  under  the  terms  of  the  agreement. 

Whether  plaintiff  honestly  and  in  good  faith  performed 
the  contract  was  an  issue  of  fact  made  by  the  pleadings 
and  submitted  to  the  jury.  (Shepard  v.  Mills,  173  111. 
223.)  Plaintiff  offered  proof  tending  to  show  that  except 
for  the  changes  directed  and  approved  by  defendant  he  did 
perform  the  contract  in  all  its  material  and  substantial  par- 
ticulars. Defendant  offered  proof  to  the  contrary.  Not- 
withstanding the  facts  are  not  open  to  review  by  us,  they 
have  been  elaborately  argued  by  both  parties.  Defendant 
contends  the  proof  shows  plaintiff  did  not  substantially 
perform  the  contract,  and  that  the  law  is  when  a  builder 
neglects  to  perform  or  intentionally  omits  the  performance 
of  substantial  work  required  by  the  contract  there  can  be 
no  recovery.  By  the  instructions  given  on  behalf  of  plain- 
tiff the  court  told  the  jury  that  literal  compliance  with  the 
plans  and  specifications  was  not  necessary  to  a  recovery; 
that  if  the  evidence  showed  plaintiff  had  in  good  faith 
performed  the  contract  substantially  and  in  all  material 
respects  according  to  the  plans  and  specifications,  without 
willful  departure  therefrom  or  omission  in  essential  points, 
he  was  entitled  to  recover  the  contract  price,  less  the  rea- 
sonable cost  shown  by  the  evidence  of  putting  the  premises 
in  the  condition  they  would  have  been  in  if  the  work  had 
been  performed  according  to  the  plans,  specifications  and 
ordinances.  The  court  also  instructed  the  jury  that  the 
provision  of  the  contract  that  the  work  was  to  be  done 
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to  the  satisfaction  of  defendant  meant  satisfaction  to  be 
reasonably  and  not  arbitrarily  exercised;  that  upon  that, 
question  the  testimony  of  defendant  that  the  work  was  not 
done  to  his  satisfaction  was  not  alone  to  be  considered, 
but  that  all  the  evidence  should  be  considered  in  deter-, 
mining  whether  defendant  in  good  faith,  honestly  and  rea- 
sonably, was  not  satisfied  with  the  work.  As  to  changes 
in  the  plans  arid  specifications  the  court  instructed  the 
jury  defendant  had  a  right  to  make  changes,  and  if  he 
did  order  changes  and  they  wefe  made  as  requested,  such* 
changes  should  not  be  considered  as  a  failure  to  perform 
the  contract.  An  issue  of  fact  was  made  as  to  whether 
certain  changes  in  the  plans  and  specifications  admitted  by 
plaintiff  to  have  been  made  were  assented  to  by  defendant 
and  whether  the  contract  otherwise  was  performed  accord- 
ing to  its  terms.  These  were  questions  for  the  jury  to  de- 
termine.   Shepard  v.  Mills,  supra. 

This  court  has  adopted  the  rule  sustained  by  the  weight 
though  not  by  all  of  the  authorities,  that  where  there  has 
been  no  willful  departure  from  a  building  contract  in  es- 
sential points  but  the  contractor  has  honestly  performed  the 
contract  in  all  its  substantial  and  material  particulars,  he 
will  not  be  held  to  have  forfeited  his  right  to  recover  by 
reason  of  technical,  inadvertent  or  unimportant  omissions* 
{Peterson  v.  Pusey,  237  111.  204;  Foster  v.  McKeown,  192 
id.  339.)  We  must  assume  the  jury  found  plaintiff  had 
performed  the  contract  substantially  and  in  all  its  material 
particulars,  otherwise  the  verdict  would  not  have  been  for 
.  plaintiff,  and  that  in  assessing  the  amount  due  plaintiff  al- 
lowance was  made  for  any  damages  resulting  from  a  de- 
parture from  the  contract  in  unimportant  particulars,  as 
the  verdict  was  for  a  less  sum  than  the  balance  due  by  the 
terms  of  the  agreement.  The  question  then  arises,  what 
is  the  proper  legal  construction  of  the  language  in  the  con- 
tract that  the  work  was  to  be  done  to  the  satisfaction  of 
the  defendant?     We  cannot  agree  that  this  language  in, 
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the  contract  authorized  the  defendant  arbitrarily  to  defeat 
payment  solely  on  the  ground  that  the  contract  had  not 
been  performed  to  his  satisfaction.  The  contract  bound  the 
contractor  to  furnish  the  materials  and  do  the  work  in  ac- 
cordance with  plans  and  specifications  prepared  by  defend- 
ant's architect  and  under  the  direction  of  said  architect.  It 
was  not  a  simple  agreement  to  construct  a  building  that 
would  be  satisfactory  to  defendant.  If  it  was  in  good 
faith  constructed  of  material  and  in  the  manner  specified 
in  the  plans  and  specifications  prepared  by  the  defendant's 
architect,  defendant  could  not  refuse  payment  merely  be- 
cause he  was  dissatisfied.  We  have  held  that  where  a 
building  contract  provides  the  work  done  or  the  material 
used  shall  be  subject  to  the  approval  of  the  architect  before 
payment  is  to  be  made,  a  capricious  and  unreasonable  re- 
fusal of  the  architect  to  approve  the  work  or  material  will 
not  defeat  payment.  In  such  cases  the  architect  has  not 
the  right  to  arbitrarily  withhold  his  approval,  if,  acting 
reasonably  and  in  good  faith,  he  ought  to  have  been  satis- 
fied with  the  work  or  material  and  have  approved  the  same. 
(Badger  v.  Kerber,  61  111.  328;  County  of  Cook  v.  Harms, 
108  id.  151;  McDonald  v.  Patterson  &  Co.  186  id.  381.) 
It  has  been  held  that  where  one  contracts  to  furnish  an- 
other personal  property,  personal  services  or  works  of  art 
that  will  give  satisfaction,  if  the  property  or  the  services 
furnished  are  not  satisfactory  there  can  be  no  recovery. 
(Kendall  v.  West,  196  111.  221 ;  Williams  Manf.  Co.  v. 
Standard  Brass  Co.  173  Mass.  356;  53  N.  E.  Rep.  862; 
Zaleski  v.  Clark,  44  Conn.  223.)  The  same  strictness  has 
not  usually  been  applied  to  contracts  for  the  construction 
of  buildings.  (4  Elliott  on  Contracts,  sec.  3710.)  In 
Hawkins  v.  Graham,  149  Mass.  284,  (21  N.  E.  Rep.  312,) 
the  court  construed  a  contract  to  furnish  defendant  a  heat- 
ing apparatus  that  would  prove  satisfactory  to  him  and 
conform  to  all  the  requirements  of  the  contract.  The  court 
said  the  only  question  to  be  determined  was  whether  the 
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right  of  plaintiff  to  recover  depended  upon  the  actual  sat- 
isfaction of  defendant  with  the  work  and  material  fur- 
nished by  plaintiff.  After  referring  to  the  modern  modes 
of  business  and  the  anxiety  to  make  contracts  inducing 
the  placing  of  such  provisions  in  a  contract,  the  court  said : 
"Still,  when  the  consideration  furnished  is  of  such  a  na- 
ture that  its  value  will  be  lost  to  the  plaintiff,  either  wholly 
or  in  great  part,  unless  paid  for,  a  just  hesitation  must  be 
felt  and  clear  language  required  before  deciding  that  pay- 
ment is  left  to  the  will,  or  even  to  the  idiosyncrasies,  of 
the  interested  party.  In  doubtful  cases  courts  have  been 
inclined  to  construe  agreements  of  this  class  as  agreements 
to  do  the  thing  in  such  a  way  as  reasonably  ought  to  sat- 
isfy the  defendant. — Sloan  v.  Hayden,  no  Mass.  141,  143; 
Braunstein  v.  Insurance  Co.  1  Best  &  S.  782 ;  Dallman  v. 
King,  4  Bing.  (N.  C.)  105."  In  Handy  v.  Bliss,  204  Mass. 
513,  (90  N.  E.  Rep.  864,)  a  building  contract  was  before 
the  court  which  required  the  work  to  be  performed  to  the 
satisfaction  of  the  owner.  The  court  said :  "There  is  no 
reason  why  the  doctrine  of  substantial  performance  should 
not  apply  where  the  contract  is  to  be  performed  to  the 
satisfaction  of  the  owner,  according  to  the  usual  mean- 
ing of  this  expression  as  applied  to  contracts  of  this  kind, 
namely,  to  his  satisfaction,  so  far  as  he  is  acting  reason- 
ably in  considering  the  work  in  connection  with  the  con- 
tract." After  stating  there  is  more  reason  for  the  strict 
construction  of  such  contracts  where  the  subject  matter  of 
the  contract  involves  questions  of  personal  taste  or  preju- 
dice and  no  benefit  would"  pass  under  it  unless  the  work 
was  accepted,  the  court  said:  "The  erection  of  a  build- 
ing upon  real  estate  ordinarily  confers  a  benefit  upon  the 
owner,  and  he  should  not  be  permitted  to  escape  payment 
for  it  on  account  of  a  personal  idiosyncrasy.  Indeed,  un- 
der the  law  of  Massachusetts  this  question  is  usually  of 
little  practical  application  to  contracts  for  buildings  upon 
real  estate,  for  if  the  contract  is  not  performed  by  reason 
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of  the  failure  of  the  owner  to  be  satisfied  with  that  which 
ought  to  satisfy  him  there  can  be  a  recovery  upon  a  quan- 
tum meruit" 

The  instructions  given  on  behalf  of  plaintiff  were  in 
harmony  with  the  law  laid  down  in  the  cases  cited,  which, 
in  our  judgment,  announce  a  just  and  proper  rule. 

The  court  did  not  err  in  overruling  defendant's  motion 
to  dismiss  or  abate  the  suit  in  this  case  on  account  of  the 
pendency  of  the  mechanic's  lien  suit.  They  were  concur- 
rent remedies,  and  a  recovery  and  satisfaction  in  one  case 
would  operate  as  a  bar  to  the  other.  Templeton  v.  Home, 
82  111.  491;  West  v.  Flemming,  18  id.  248;  Delahay  v. 
Clement,  3  Scam.  201. 

It  is  further  contended  by  defendant  that  no  recovery 
was  authorized  because  it  was  not  shown  plaintiff  had  a 
contractor's  license,  as  required  by  the  ordinances  of  the 
city  of  Chicago.  Whether  there  is  any  merit  in  this  con- 
tention we  think  is  not  here  open  to  review.  Defendant 
filed  a  written  motion  in  the  trial  court  for  a  new  trial, 
assigning  twenty-two  reasons  therefor,  but  in  none  of  them 
was  it  stated  that  a  new  trial  should  be  granted  for  the 
reason  that  it  was  not  proven  the  plaintiff  had  a  license. 
Where  a  party  files  a  written  motion  for  a  new  trial  he 
will  be  held  to  have  waived  all  causes  therefor  not  set  forth 
in  his  written  motion.  Ottawa,  Oswego  and  Fox  River 
Valley  Railroad  Co.  v.  McMath,  91  111.  104;  Hintz  v. 
Graupner,  138  id.  158;  West  Chicago  Street  Railroad  Co. 
v.  Krueger,  168  id.  586;  Illinois  Central  Railroad  Co.  v. 
Johnson,  191  id.  594. 

A  careful  investigation  of  this  record  fails  to  disclose 
to  us  any  meritorious  ground  for  reversing  the  judgment, 
and  it  is  affirmed.  Judgment  affirmed. 
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George  J.  Williams  et  al.  Plaintiffs  in  Error,  vs.  The 
City  of  Chicago  et  at.  Defendants  in  Error. 

Opinion  Hied  December  16,  1014 — Rehearing  denied  Feb.  3,  1015. 

1.  Municipal  corporations — ordinance  may  rest  upon  differ- 
ent grants  of  pozver.  While  the  authority  for  the  enactment  of  an 
ordinance  by  a  city  organized  under  the  Cities  and  Villages  act 
must  be  found  in  the  statute  by  express  grant  or  necessary  implica- 
tion, yet  an  ordinance  may  derive  its  validity  from  several  differ- 
ent grants  of  power  and  not  depend  solely  upon  any  single  clause 
or  section  of  the  statute. 

2.  Same — a  city  has  the  power  to  require  flat-buildings  to  be 
equipped  with  certain  Hre  apparatus.  In  the  exercise  of  its  police 
power  a  city  may,  by  ordinance,  require  that  apartment  houses  or 
flat-buildings  having  four  or  more  apartments  shall  have  in  the 
boiler  room  and  in  the  janitor's  quarters  not  less  than  one  fire-ax 
and  one  chemical  extinguisher  or  portable  hand  pump. 

3.  Same — rights  of  citizens  are  subject  to  reasonable  exercise 
of  police  power.  The  fact  that  apartment  houses  or  flat-buildings 
were  constructed  under  a  permit  from  the  city  and  in  accordance 
with  the  ordinances  then  in  force  does  not  exempt  the  owners  from 
compliance  with  subsequent  reasonable  requirements  imposed  by 
ordinance  as  to  equipping  such  buildings  with  fire  apparatus. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Zimmerman,  Myers  &  Garrett,  for  plaintiffs  in  error. 

Wiluam  H.  Sexton,  Corporation  Counsel,  (Max  M. 
Korshak,  and  George  L.  Reker,  of  counsel,)  for  defend- 
ants in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  filed  their  bill  in  chancery  in  the  cir- 
cuit court  of  Cook  county,  on  behalf  of  themselves  and  all 
others  similarly  situated,  to  enjoin  the  city  of  Chicago  from 
enforcing  a  certain  ordinance.  In  substance,  the  bill  alleges 
plaintiffs  in  error  are  owners  of  real  estate  in  the  city  of 
Chicago  improved  with  apartment  houses  or  flat-buildings 
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classified  by  the  city  code  as  "class  6"  buildings.  Section 
430  of  article  9  of  the  code  is  as  follows :  "In  class  6  shall 
be  included  any  tenement  and  apartment  house  or  building, 
or  portion  thereof,  which  is  used  or  intended  to  be  used  as 
the  home  or  residence  of  two  or  more  families  living  in 
separate  apartments."  The  bill  alleges  the  plaintiff  in  error 
Williams  owns  ten  buildings  in  class  6  erected  in  the  year 
1908  in  accordance  with  the  laws  of  the  State  and  ordi- 
nances of  the  city  of  Chicago  then  existing  and  pursuant 
to  permits  from  the  properly  constituted  authorities.  Said 
buildings  are  constructed  of  stone  and  brick,  with  wood  fin- 
ish inside,  are  three  stories  high,  have  twenty-four  flats 
or  apartments,  which  are  used  and  occupied  as  private  resi- 
dences by  tenants.  The  bill  alleges  they  have  two  sets  of 
stairways,  one  in  the  front  and  one  in  the  rear,  and  all 
flats  or  apartments  have  easy  and  open  access;  that  the  en- 
gine rooms  are  built  with  concrete  floors,  brick  walls  and 
plaster  ceilings;  that  the  apparatus  for  generating  steam 
for  heating  purposes  consists  of  low-pressure  boilers  in  ac- 
cordance with  the  requirements  of  the  ordinances;  that  the 
boilers  are  covered  with  brick  or  asbestos  and  are  operated 
by  janitors  who  are  without  any  special  skill,  and  that  the 
boilers  require  no  more  skill,  care  or  attention  than  stoves 
or  heaters  in  every-day  use;  that  the  janitors  do  not  re- 
main in  constant  attendance  upon  the  boilers,  but  after 
starting  the  fires  lock  the  boiler  rooms  and  go  about  in  the 
discharge  of  other  duties.  The  bill  further  alleges  that  on 
July  22,  1912,  the  city  of  Chicago  passed  an  ordinance  sec- 
tion 44  of  which  is  as  follows :  "Apparatus  to  be  installed 
in  buildings  of  class  6. — In  class  6  buildings,  containing 
four  or  more  apartments,  there  shall  be  in  the  boiler  room 
and  in  the  janitor's  quarters  not  less  than  one  fire-ax  and 
one  chemical  extinguisher  or  portable  hand  pump."  The 
bill  alleges  that  there  are  in  the  city  of  Chicago  over  6000 
other  persons  similarly  situated  with  the  plaintiffs  in  error ; 
that  the  officers  of  said  city  have  notified  complainants  and 
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others  similarly  situated  to  comply  with  said  section  44  and 
threaten  prosecutions  for  a  failure  to  do  so,  and  that  un- 
less plaintiffs  in  error  comply  with  the  ordinance  the  build- 
ings will  be  ordered  closed  and  large  loss  and  damage  re- 
sult. The  bill  alleges  the  ordinance  is  invalid,  as  not  being 
an  authorized  exercise  of  power,  and  that  unless  the  in- 
junction prayed  is  granted  a  multiplicity  of  suits  will  result. 
A  demurrer  of  defendants  in  error  to  the  bill  was  sustained 
and  the  bill  dismissed  for  want  of  equity.  The  trial  court 
certified  that  the  validity  of  a  municipal  ordinance  was  in- 
volved and  the  public  interest  required  the  ordinance  to  be 
passed  upon  by  the  Supreme  Court. 

Plaintiffs  in  error's  position  is,  that  there  is  no  express 
power  given  cities  to  require  owners  of  private  buildings  to 
provide  fire  apparatus,  and  therefore  the  power  is  impliedly 
prohibited.  There  is  no  dispute  that  a  city  organized  un- 
der the  Cities  and  Villages  act  can  exercise  only  such  pow- 
ers as  are  expressly  granted  by  the  legislature  and  such  as 
are  necessarily  implied  from  the  powers  expressly  granted. 
If  this  ordinance  is  valid  the  authority  to  enact  it  must  be 
found  in  the  statutes.  A  schedule  of  powers  granted  cities 
is  enumerated  in  paragraph  62  of  chapter  24  of  Hurd's 
Statutes.  The  ninety-eighth  and  last  clause  of  that  para- 
graph empowers  cities  to  "pass  all  ordinances,  rules,  and 
make  all  regulations,  proper  or  necessary,  to  carry  into  ef- 
fect the  powers  granted  to  cities  or  villages,  with  such  fines 
or  penalties  as  the  city  council  or  board  of  trustees  shall 
deem  proper."  Among  the  powers  granted  by  said  para- 
graph 62  is  authority  (clause  61)  to  prescribe  the  thick- 
ness, strength  and  manner  of  constructing  buildings  and  the 
construction  of  fire-escapes  therein;  authority  (clause  63) 
to  prevent  the  dangerous  construction  and  condition  of  the 
boilers  and  apparatus  used  in  and  about  any  building  and 
to  cause  all  such  buildings  and  enclosures  as  may  be  in 
a  dangerous  state  to  be  put  in  a  safe  condition ;  authority 
(clause  66)  "to  regulate  the  police  of  the  city  or  village, 
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and  pass  and  enforce  all  necessary  police  ordinances;"  au- 
thority (clause  78)  to  do  all  acts  and  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease. 

In  Gundling  v.  City  of  Chicago,  176  111.  340,  and  Spieg- 
ler  v.  City  of  Chicago,  216  id.  114,  it  was  held  an  ordi- 
nance might  derive  its  validity  from  several  different  grants 
of  power  and  not  depend  solely  upon  any  single  clause  or 
section  of  a  statute.  In  City  of  Chicago  v.  Gunning  Sys- 
tem, 214  111.  628,  the  court  considered  the  validity  of  an 
ordinance  regulating  the  construction  and  location  of  bill- 
boards upon  private  property.  It  was  contended  by  the 
Gunning  System  that  no  authority  was  conferred  upon  the 
city  by  the  statute  to  enact  the  ordinance.  The  court  held 
ample  power  was  conferred  by  either  clause  66  or  75,  and 
said :  "Paragraph  66  confers  upon  cities  power  'to  regu- 
late the  police  of  the  city  or  village  and  pass  or  enforce 
all  necessary  police  ordinances.'  We  held  in  the  case  of 
McPherson  v.  Village  of  Chebanse,  114  111.  46,  that  the 
power  conferred  under  this  clause  is  not  limited  in  its 
application  to  the  organization  and  regulation  of  a  police 
force,  but  it  is  extended  to  embrace  the  subject  matter  of 
police  regulation  under  the  general  police  power  of  the  State. 
*  *  *  We  think  it  clear  that  either  under  paragraph  66 
or  75,  supra,  full  power  and  authority  are  conferred  upon 
cities,  towns  and  villages  to  regulate  the  construction  and 
use  of  bill-boards  within  their  corporate  limits,  provided 
the  regulation  is  not  unreasonable/'  In  McPherson  v.  Vil- 
lage of  Chebanse,  cited  with  approval  in  the  above  case, 
the  power  of  a  city  to  pass  an  ordinance  imposing  a  pen- 
alty upon  one  keeping  open  his  place  of  business  on  Sunday 
for  the  sale  of  goods,  wares  and  merchandise  was  consid- 
ered. The  court  held  the  power  was  granted  by  clause  66 
of  paragraph  62,  and  said :  "It  is  insisted  this  clause  only 
refers  to  the  organization  and  regulation  of  a  police  force. 
We  think  this  a  too  narrow  construction, — that  the  clause  is 
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not  limited  in  its  application  to  police  officers,  but  may  ex- 
tend to  and  embrace  a  subject  matter  of  police  regulation 
under  the  general  police  power  of  the  State."  It  has  al- 
ways been  supposed  that  sufficient  authority  has  been  dele- 
gated cities  to  provide  all  reasonable  regulations  for  the 
protection  of  the  public  health,  morals  or  safety,  and  private 
rights  are  subject  to  this  exercise  of  the  police  power.  In 
IVice  v.  Chicago  and  Northwestern  Railway  Co.  193  111. 
351,  the  court,  speaking  of  clause%66,  said :  "The  provision 
of  the  general  Incorporation  act  is  a  delegation  by  the  Gen- 
eral Assembly  to  the  city  of  Chicago  of  police  power  to 
pass  and  enforce  all  necessary  police  ordinances, — that  is, 
ordinances  necessary  for  the  comfort,  safety,  health,  con- 
venience, good  order  and  welfare  of  its  inhabitants." 

Without  further  reference  to  decided  cases,  we  have  no 
doubt,  under  the  authorities,  the  city  had  ample  power  to 
pass  the  ordinance  as  a  safeguard  or  protection  to  the  public 
health,  safety  and  welfare  if  the  regulation  was  a  reason- 
able one.  True,  to  be  sustained  as  an  exercise  of  the  police 
power  the  ordinance  must  tend  in  some  degree  toward  the 
accomplishment  of  those  objects.  If  it  clearly  had  no  rea- 
sonable relation  to  any  of  the  subjects  included  in  the  police 
power  the  ordinance  would  be  invalid  as  an  unauthorized 
invasion  of  private  rights.  Cities,  in  enacting  ordinances  in 
the  exercise  of  their  police  powers,  must  necessarily  be  al- 
lowed considerable  discretion,  and  courts  will  not  hold  such 
ordinances  void  unless  they  clearly  are  so.  Whatever  may 
be  thought  or  said  of  the  wisdom  of  the  ordinance,  it  can 
not  be  said  that  it  is  so  clearly  unreasonable  as  to  render 
it  invalid.  This  case  is  clearly  distinguishable  from  City  of 
Chicago  v.  M.  &  M.  Hotel  Co.  248  111.  264. 

We  are  also  of  opinion  the  fact  that  plaintiffs  in  error's 
buildings  had  been  constructed  under  permits  from  the  city 
and  in  accordance  with  the  then  existing  ordinances  is  no 
valid  objection  to  this  ordinance.  All  rights  are  subject  to 
the  police  power  of  the  State,  and  a  citizen  cannot  acquire 
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a  vested  right  of  exemption  from  a  proper  and  reason- 
able exercise  of  that  power  for  the  public  health,  safety 
or  welfare. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel  J.  A.  Giese  et  al.  Defendants  in  Error, 
vs.  John  Dillon,  Plaintiff  in  Error. 

Opinion  filed  December  i6,  1914— Rehearing  denied  Feb.  3,  1015. 

1.  Elections — when  town  clerk  is  bound  to  submit  proposition 
to  vote  of  the  people.  Where  a  petition  for  an  election  under  the 
Local  Option  law  is  presented  to  the  town  clerk  his  only  function 
is  to  determine  whether  the  petition  is  prima  facie  in  compliance 
with  the  law,  and  if  so,  it  is  his  absolute  duty  to  submit  the  propo- 
sition to  a  vote  of  the  people. 

2.  Same — the  town  clerk  cannot  go  behind  the  petition  to  de- 
termine its  legality.  If  a  petition  for  an  election  under  the  Local 
Option  law  is  on  its  face  in  compliance  with  the  statute,  the  town 
clerk  cannot  institute  an  investigation  to  determine  whether  the 
parties  signing  the  petition  are  legal  voters,  whether  they  signed 
in  their  proper  persons,  whether  the  statement  at  the  bottom  of 
each  sheet  was  made  by  an  authorized  person,  or  whether  the  jfeti- 
tion  was  sworn  to  before  an  officer  authorized  to  administer  an 
oath.     (People  v.  Wanek,  241  111.  529,  distinguished.) 

3.  Mandamus — mandamus  is  a  proper  remedy  to  compel  town 
clerk  to  perform  ministerial  act.  Mandamus  is  a  proper  remedy  to 
compel  a  town  clerk  to  perform  the  ministerial  acts  of  examining 
a  petition  for  an  election  to  determine  its  prima  facie  sufficiency, 
and  to  submit  the  proposition  to  a  vote  of  the  people  if  the  peti- 
tion, on  its  face,  is  in  compliance  with  the  law. 

4.  Practice — when  judgment  will  not  be  reversed  because  the 
cause  has  become  a  moot  case.  If  a  mandamus  judgment  compel- 
ling the  town  clerk  to  place  the  proposition  for  an  election  under 
the  Local  Option  law  upon  the  ballot  at  a  town  election  is  correct 
it  will  not  be  reversed  merely  because  the  cause  has  become  a  moot 
case,  where  the  enforcement  of  the  judgment  was  prevented  by  the 
plaintiff  in  error  until  after  the  town  election  was  held. 

5.  Same — it  will  not  be  presumed  that  a  judge  hearing  case  on 
change  of  venue  acted  without  being  called  in.    Where  a  change 
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of  venue  is  taken  from  two  of  the  judges  of  the  circuit  court  and 
the  case  is  heard  by  a  judge  of  a  city  court  in  the  same  circuit 
with  the  county  where  the  suit  was  tried,  the  record  need  not  show 
affirmatively  that  such  judge  was  called  upon  to  preside  at  the  trial, 
as  it  will  not  be  presumed  that  he  assumed  jurisdiction  sua  sponte. 

Craig,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county; 
the  Hon.  William  Hawthorne,  Judge,  presiding. 

W.  A.  Panneck,  for  plaintiff  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  writ  of  error  was  sued  out  to  review  a  judgment 
of  the  circuit  court  of  LaSalle  county  awarding  a  peremp- 
tory writ  of  mandamus  against  plaintiff  in  error,  John 
Dillon,  town  clerk  of  the  town  of  LaSalle,  requiring  him 
to  place  on  the  ballot  to  be  voted  for  at  the  town  election 
to  be  held  in  the  town  of  LaSalle  April  7,  1914,  the  prop- 
osition whether  that  town  should  become  anti-saloon  terri- 
tory. A  petition  by  voters  of  the  town  of  LaSalle  was 
filed  with  plaintiff  in  error,  as  town  clerk,  asking  that  the 
question,  "Shall  this  town  become  anti-saloon  territory?" 
be  printed  upon  the  ballot  to  be  voted  upon  at  the  town 
election.  Plaintiff  in  error  did  not  publish  and  post  notices 
that  the  proposition  was  to  be  voted  upon  and  refused  to 
cause  the  proposition  to  be  printed  on  the  official  ballot  for 
said  election.  Thereupon  the  People,  on  the  relation  of 
J.  A.  Giese  and  Thomas  N.  Haskins,  filed  a  petition  in  the 
circuit  court  of  LaSalle  county  for  a  writ  of  mandamus 
to  compel  plaintiff  in  error,  as  town  clerk,  to  cause  the 
question  whether  the  town  should  become  anti-saloon  terri- 
tory to  be  printed  on  the  ballot  to  be  voted  at  the  ensuing 
town  election.  The  petition  for  the  writ  of  mandamus  al- 
leged in  detail  a  compliance  with  all  the  requirements  of 
the  statute  known  as  the  Local  Option  law  for  a  submis- 
sion to  a  vote  of  the  question  whether  the  town  of  LaSalle 
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should  become  anti-saloon  territory.  A  copy  of  the  petition 
filed  with  the  town  clerk  was,  as  we  understand  it,  though 
this  is  not  clearly  shown  by  the  abstract,  made  a  part  of 
the  petition  for  mandamus  and  showed  prima  facie  a  com- 
pliance with  the  statute.  Plaintiff  in  error  demurred  to  the 
petition  for  the  writ  of  mandamus.  The  demurrer  was 
overruled,  and  plaintiff  in  error  filed  what  counsel  calls 
seven  pleas. 

There  were  2352  votes  cast  in  the  town  of  LaSalle  at 
the  last  preceding  general  election.  The  law  required  the 
petition  filed  with  the  town  clerk  to  contain  the  signatures 
of  legal  voters  not  less  in  number  than  one-fourth  of  the 
vote  cast  at  the  preceding  election.  It  contained  986  sig- 
natures. The  pleas  or  answer  denied  that  the  petition  con- 
tained the  names  of  986  legal  voters  of  the  town  of  La- 
Salle ;  denied  the  names  to  the  petition  were  signed  by  the 
parties  in  their  own  proper  persons;  denied  the  statement 
made  at  the  bottom  of  each  sheet  of  the  petition  was  signed 
by  a  resident  of  the  town ;  denied  the  said  statements  were 
sworn  to  by  an  officer  in  the  county  of  LaSalle  authorized 
to  administer  oaths,  and  denied  the  petition  contained  the 
signatures  of  not  less  than  one-fourth  of  the  legal  voters 
of  the  town.  It  was  also  averred  in  the  answer  that  426 
of  the  signers  of  said  petition  were  women,  and  that  they 
were  not  legal  voters  and  had  no  authority,  in  law,  to  sign 
the  petition.  A  demurrer  to  the  answer  was  sustained,  and, 
plaintiff  in  error  not  further  answering,  judgment  was  en- 
tered as  prayed  in  the  petition  for  mandamus.  Plaintiff  in 
error  excepted  and  prayed  an  appeal  to  the  Appellate  Court 
for  the  second  district,  which  was  denied,  and  he  thereupon 
sued  a  writ  of  error  out  of  this  court,  which  was  made  a 
supersedeas. 

It  is  claimed  this  court  has  jurisdiction  because  the  con- 
stitutionality of  the  Woman's  Suffrage  act  was  raised  in 
the  court  below  and  presented  for  decision.  Defendants  in 
error  have  filed  no  brief,  probably  because  before  the  case 
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could  be  passed  upon  by  this  court  the  time  for  the  election 
would  have  passed.  The  summons  issued  upon  the  filing 
of  the  petition  for  mandamus  was  made  returnable  on  April 
i,  1914.  On  that  day  plaintiff  in  error  applied  for  and 
was  granted  a  change  of  venue  from  two  of  the  circuit 
judges  of  that  circuit  and  the  judge  of  the  city  court  of 
Spring  Valley  was  called  in  to  hear  the  case.  The  judg- 
ment awarding  the  writ  was  rendered  April  3,  1914,  and 
the  election  was  held  April  7,  19 14. 

The  position  of  plaintiff  in  error  is,  that  if  the  facts 
alleged  in  his  answer  to  the  petition  are  true,  then  it  was 
not  his  duty,  as  town  clerk,  to  submit  the  question  whether 
the  town  of  LaSalle  should  become  anti-saloon  territory; 
that  the  demurrer  to  the  answer  admitted  the  truth  of  the 
allegations,  and  therefore  it  was  admitted  of  record  that 
the  petition  filed  by  the  voters  of  the  town  of  LaSalle  did 
not  comply  with  the  law,  and  the  writ  of  mandamus  should 
have  been  denied  and  the  petition  therefore  dismissed.  The 
correctness  of  this  contention  depends  upon  the  power  of 
the  town  clerk  to  go  behind  what  appears  on  the  face  of 
the  petition  for  the  purpose  of  determining  whether  the 
signatures  to  the  petition  are  those  of  legal  voters,  whether 
they  were  signed  in  person,  whether  the  statement  at  the 
bottom  of  each  sheet  of  the  petition  was  signed  by  a  resi- 
dent of  the  town,  whether  such  statements  were  sworn  to 
by  an  officer  having  authority  to  administer  an  oath,  etc. 

The  petition,  on  its  face,  appeared  to  be  in  compliance 
with  the  law  and  prima  facie  sufficient  to  authorize  and 
require  the  submission  of  the  question  to  a  vote  in  the  po- 
litical subdivision.  (Hurd's  Stat.  1913,  chap.  43,  par.  28.) 
If  it  was  illegal  in  the  respects  claimed,  that  could  not  be 
determined  from  an  examination  of  the  petition  itself  but 
required  an  investigation  outside  of  the  petition.  The  town 
clerk  is  a  ministerial  officer.  It  was  his  duty  to  examine 
the  petition,  and  if  upon  its  face  it  appeared  that  it  was 
not  in  compliance  with  the  requirements  of  the  statute  he 
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was  not  required  to  submit  the  question  for  a  vote  at  the 
ensuing  election.  He,  however,  has  no  judicial  powers,  and 
where  the  petition  presented  appears  on  its  face  to  be  in 
compliance  with  the  statute  he  cannot  institute  an  investi- 
gation to  determine  whether  the  parties  signing  it  were 
legal  voters,  whether  they  signed  it  in  their  own  proper 
persons,  whether  the  statement  required  to  be  made  at  the 
bottom  of  each  sheet  of  the  petition  was  made  by  a  person 
authorized  to  make  it,  and  whether  it  was  sworn  to  before 
an  officer  authorized  to  administer  an  oath.  The  statute 
imposes  the  absolute  duty  on  the  clerk  to  submit  the  ques- 
tion to  be  voted  upon  when  a  petition  is  filed  in  compliance 
with  the  statute.  He  is  given  no  discretionary  power  when 
a  petition  proper  on  its  face  is  filed.  His  only  function  is 
to  determine  whether,  upon  the  face  of  the  petition,  it  is 
in  compliance  with  the  law.  If  it  does  not  purport  to  be 
signed  by  the  requisite  number  of  voters  of  the  town,  if  it 
does  not  purport  to  be  signed  by  the  voters  in  their  own 
proper  persons,  and  in  other  respects  does  not  purport  to 
conform  to  the  requirements  of  the  law,  it  would  impose 
no  duty  upon  the  clerk  to  cause  the  question  to  be  sub- 
mitted at  the  election ;  but  in  determining  these  things  the 
clerk  acts  as  a  ministerial  and  not  as  a  judicial  officer. 
(Town  of  Somotiauk  v.  People,  178  111.  631 ;  38  Cyc.  612.) 
Mandamus  is  a  proper  remedy  to  compel  a  board  or  offi- 
cer to  perform  a  ministerial  act  where  he  is  under  a  clear 
legal  duty  to  do  so.  (People  v.  Knopf,  198  111.  340;  10 
Am.  &  Eng.  Ency.  of  Law,  805.)  The  precise  question 
here  involved  was  passed  upon  at  our  April,  1914,  term 
in  People  v.  Leming.  In  that  case  a  petition  for  a  writ  of 
mandamus  against  the  clerk  of  West  Frankfort,  Franklin 
county,  was,  by  leave  granted,  filed  in  this  court,  asking 
that  the  writ  be  awarded  to  compel  the  clerk  to  print  on 
the  official  ballot  to  be  voted  at  the  April  election,  the  prop- 
osition whether  the  political  subdivision  should  become  anti- 
saloon  territory.    The  answer  to  the  petition  for  mandamus 
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set  up  various  objections  to  the  sufficiency  of  the  petition 
filed  with  the  clerk.  Some  of  them  were  the  same  as  the' 
objections  here  made,  and  others,  though  not  the  same,  were 
similar  in  character.  There,  as  here,  the  petition,  on  its 
face,  complied  with  the  statute.  The  answer  was  demurred 
to  and  the  cause  submitted  upon  typewritten  briefs  and  oral 
arguments.  In  an  oral  announcement  (not  published)  it 
was  held  the  petition  appeared  to  be  in  conformity  with 
the  statute,  and  that  in  such  case  it  was  obligatory  upon 
the  clerk  to  submit  the  proposition  to  a  vote  at  the  election. 
It  was  further  held  that  if  the  petition,  although  on  its  face 
in  apparent  conformity  with  the  law,  in  fact  was  not  so 
for  the  reasons  assigned,  that  might  be  determined  in  a 
proceeding  to  contest  the  validity  of  the  election,  but  that 
the  legislature  had  not  seen  fit  to  make  any  provision  for 
the  determination  of  that  question  by  the  clerk  before  the 
election.  People  v.  Wanek,  241  111.  529,  is  not  in  conflict 
with  this  view.  In  that  case  a  petition  for  a  writ  of 
mandamus  was  filed  in  the  superior  court  of  Cook  county 
against  the  town  clerk  of  the  town  of  Calumet  and  the 
board  of  election  commissioners  of  the  city  of  Chicago,  to 
compel  the  town  clerk  and  the  board  of  election  commis- 
sioners to  place  on  the  ballot  to  be  voted  at  the  ensuing 
election,  the  proposition  whether  the  town  of  Calumet 
should  become  anti-saloon  territory.  That  town  lay  partly 
within  and  partly  without  the  limits  of  the  city  of  Chicago. 
The  city  is  under  the  Election  Commissioners  act,  which 
requires  legal  voters  within  the  city  to  be  registered  before 
they  shall  have  a  right  to  vote.  A  part  of  the  signers  to 
the  petition  filed  with  the  clerk  resided  in  that  part  of  the 
town  lying  within  the  city  limits  of  the  city  of  Chicago  and 
it  did  not  appear  from  the  petition  that  they  were  regis- 
tered voters.  It  was  held  in  that  respect  the  petition,  on  its 
face,  did  not  comply  with  the  requirements  of  the  statute. 
It  is  further  contended  the  judge  before  whom  the  cause 
was  tried  was  without  jurisdiction  to  hear  and  determine 
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the  case.  The  judge  who  heard  the  cause  is  judge  of  the 
city  court  of  Spring  Valley,  Bureau  county,  which  county 
is  in  the  same  judicial  circuit  with  LaSalle  county.  It  is 
not  questioned  that  the  City  Court  act  confers  power  upon 
judges  of  the  city  courts  to  preside  in  circuit  courts  and 
perform  the  duties  of  a  circuit  judge,  but  it  is  claimed  the 
record  should  show  that  Judge  Hawthorne  was  called  to 
preside  in  the  circuit  court  of  LaSalle  county  and  hear  the 
case  by  a  judge  of  the  circuit  court  when  a  change  of  venue 
was  taken  from  two  of  them.  We  think  this  contention 
is  without  merit.  The  presumption  will  be  indulged  that 
Judge  Hawthorne  was  called  to  hear  the  case  by  proper 
authority,  and  not,  as  counsel  says,  that  he  assumed  juris- 
diction sua  sponte. 

It  i§  also  contended  that  this  is  now  a  moot  case  and 
the  judgment  should  be  reversed  for  that  reason.  If  the 
application  for  the  writ  of  mandamus  had  been  denied  and 
the  judgment  denying  it  was  sought  to  be  reversed  after 
the  election  had  been  held  a  different  question  would  be 
presented.  But  here  the  judgment  was  right.  Its  enforce- 
ment was  prevented  by  plaintiff  in  error  until  after  the 
election  was  held.  We  do  not  think  that  state  of  affairs 
calls  for  the  reversal  of  a  judgment  that  was  correctly  en- 
tered, and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig,  dissenting: 

The  entire  petition  filed  with  the  town  clerk  never  ap- 
peared in  the  proceedings  in  the  court  below  or  in  the  record 
in  this  court,  and  there  is  no  warrant  for  the  assumption  in 
the  foregoing  opinion  that  such  petition  was  made  a  part  of 
the  petition  for  mandamus  and  showed,  prima  facie,  a  com- 
pliance with  the  statute.  The  petition  fof  mandamus  states 
"that  the  form  of  each  sheet  or  page  of  said  petition  [filed 
with  the  clerk]  is  in  substance  the  same  as  a  copy  of  one 
of  the  pages  of  said  petition  hereto  attached  and  marked 
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'Exhibit  A.'  "  Said  exhibit  contains  20  names  out  of  a  total 
of  over  900  voters  alleged  to  have  signed  the  petition,  and 
so  far  as  showing  a  valid  petition  filed  with  the  respondent, 
the  town  clerk,  which  ought  to  be  considered  by  the  court 
as  a  foundation  of  the  right  to  the  writ  of  mandamus,  there 
is  nothing  except  the  averments  and  conclusions  of  the  peti- 
tioners to  show  a  compliance  with  the  statute.  The  ques- 
tion of  the  jurisdiction  of  this  court  was  specifically  raised 
by  a  motion  filed  at  the  June  term  to  transfer  the  cause  to 
the  Appellate  Court  for  the  Second  District,  which  motion 
was  considered  and  denied.  The  decision  in  Scown  v.  Czar- 
necki,  264  111.  305,  had  not  then  been  rendered,  and  as  the 
constitutionality  of  the  act  granting  the  right  of  suffrage  to 
women  was  raised  by  plaintiff  in  error's  answer,  the  writ 
of  error  was  properly  sued  out  of  this  court.  Dietz  v.  Big 
Muddy  Coal  Co.  263  111.  480. 

When  the  petition  for  mandamus  was  filed  the  respond- 
ent demurred  to  the  sufficiency  thereof.  This  demurrer 
was  not  overruled  by  the  court,  as  stated  in  the  foregoing 
opinion,  but,  on  the  contrary,  the  petitioners  confessed  the 
demurrer  by  taking  leave  to  amend  and  amending  the  peti- 
tion for  mandamus.  The  respondent  then  filed  pleas  in 
which  he  traversed  the  allegations  of  the  petition,  which  he 
had  a  right  to  do.  Mandamus  is  an  action  at  law.  The 
respondent  may  demur  or  traverse  the  allegations  of  the  pe- 
tition or  he  may  confess  and  avoid,  setting  up  other  facts 
showing  that  he  is  under  no  obligation  to  perform  the  act. 
This  is  elementary  and  has  always  been  held  by  this  court 
to  be  the  law  in  this  State.  {People  v.  Salomon,  46  111. 
333;  People  v.  H olden,  91  id.  446;  Chicago  and  Alton 
Railroad  Co.  v.  Suffern,  129  id.  274;  Mayor  of  Roodhouse 
v.  Briggs,  194  id.  435.)  The  authorities  cited  in  the  fore- 
going opinion  do  not  sustain  the  position  there  taken.  In 
Town  of  Somonauk  v.  People,  178  111.  631,  this  court  held 
that  while  the  duties  of  a  county  board  on  a  petition  to  di- 
vide a  town  were  ministerial,  it  further  held  that  the  county 
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board  had  the  power  to  determine  whether  a  petition  to 
divide  a  town  is  signed  by  the  requisite  number  of  voters 
and  whether  the  statutory  requirements  as  to  territory,  etc, 
are  satisfied.  In  that  case  it  was  said:  "The  only  func- 
tions of  the  board  are  to  determine,  before  taking  action, 
whether  the  petition  bears  the  signatures  of  the  necessary 
number  of  qualified  petitioners;  that  the  territory  to  be 
erected  into  a  new  town  is  of  the  requisite  area;  that  the 
disconnection  thereof  does  not  reduce  the  area  of  the  dis- 
membered town  below  the  statutory  requirement;  to  give 
the  notices  required  by  the  statute  that  the  petition  is  pend- 
ing before  it  for  action,  and  to  grant  the  prayer  of  the  peti- 
tion if  the  requirements  of  the  statute  have  been  observed 
and  fulfilled.  *  *  *  Transcripts  of  the  record  of  the 
proceedings  of  the  board,  which  were  attached  to  the  peti- 
tion as  exhibits  thereto,  disclosed  that  a  committee,  com- 
posed of  members  of  the  board  appointed  by  the  board  for 
the  purpose,  verified  the  authenticity  of  the  signatures  of 
legal  voters  to  the  petition  and  ascertained  the  number  there- 
of, and  also  the  number  of  legal  voters  residing  in  the  ter- 
ritory of  the  proposed  new  town,  and  made  report  thereof 
to  the  board,  and  it  thus  further  appeared  the  names  of 
three-fourths  of  said  voters  were  subscribed  to  the  petition. 
The  determination  of  this  preliminary  fact,  though  it  in- 
volved the  exercise  of  judgment  on  the  part  of  the  board 
and  its  members,  was  but  a  finding  as  to  the  existence  of 
a  fact  necessary  to  be  known  to  the  board  itself  in  order 
to  determine  whether  a  state  of  case  existed  calling  upon 
it  to  act.  Acts  of  that  character  are  ministerial — not  ju- 
cial — in  nature,  and,  if  necessary,  their  determination,  or 
the  action  taken  upon  them,  may  be  reviewed  and  con- 
trolled by  the  writ  of  mandamus. — Merrill  on  Mandamus, 
sec.  44;  19  Am.  &  Eng.  Ency.  of  Law,  479-"  I*1  3&  Cyc. 
612,  cited  in  the  majority  opinion,  it  is  stated :  "The  judg- 
ment of  the  officer  to  whom  the  application  is  addressed  is 
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conclusive  as  to  the  qualifications  of  the  petitioners,"— cit- 
ing State  v.  Lime,  23  Minn  521,  which  was  a  mandamus 
suit  to  compel  the  execution  and  delivery  of  certain  bonds 
of  the  town  of  Lime  issued  pursuant  to  a  vote  of  the  vot- 
ers of  said  town  at  a  special  town  meeting.  It  was  claimed 
that  the  written  statement  filed  with  the  town  clerk  under 
the  laws  of  Minnesota,  requesting  a  town  meeting  to  be 
called,  though  purporting,  on  its  face,  to  be  regular  and  to 
be  signed  by  the  requisite  number  of  freeholders  of  thei 
town,  did  not,  in  fact,  contain  such  number.  The  court  held 
that  when  a  written  statement  is  duly  filed  under  the  Min- 
nesota law  for  a  special  town  meeting,  the  question  whether 
the  persons  subscribing  such  statement  as  freeholders  are 
legally  such,  in  fact,  is  one  for  the  town  clerk  to  determine 
prior  to  giving  notice  of  the  meeting.  As  stated  in  the 
opinion:  "The  power  to  call  a  special  town  meeting  is 
vested  by  the  statute  solely  with  the  town  clerk.  Upon  that 
officer  the  duty  is  imposed  of  making  a  call  whenever  the 
requisite  written  statement  provided  by  section  16  is  filed  in 
his  office.  Whether  it  is  such  a  statement  as  is  therein  pro- 
vided is  a  matter  alone  for  him  to  determine,  in  the  honest 
exercise  of  his  best  judgment  upon  the  information  before 
him  and  such  as  may  lawfully  be  presumed  to  be  within  his 
reach  and  possession.  The  statute,  doubtless,  selected  him 
as  the  most  fit  person  to  be  entrusted  with  the  exercise  of 
this  power,  because  his  official  relations  with  the  town  and 
its  citizens  are  necessarily  such  as  would  likely  well  qualify 
him  for  an  intelligent  and  impartial  discharge  of  the  duty 
imposed."  A  similar  question  was  considered  by  this  court 
in  the  case  of  People  v.  Logan  County,  45  111.  162,  which 
was  a  mandamus  suit  to  compel  the  board  of  supervisors  of 
Logan  county  to  submit  to  the  voters  of  that  county  the 
proposition  of  subscribing  stock  in  a  railroad  company  and 
issuing  bonds  in  payment  therefor  under  a  statute  then  in 
force  which  provided  that  upon  a  petition  being  filed  with 
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the  board  of  supervisors,  signed  by  200  legal  voters  of  the 
county,  requesting  the  submission  of  such  proposition  to  the 
voters  of  the  county,  the  county  board  should  submit  such 
proposition  at  the  next  ensuing  election.  In  the  opinion  in 
that  case  the  court  said :  "The  petition  being  signed  by  the 
requisite  number  of  names  purporting  to  be  legal  voters  of 
the  county,  the  board  would  have  been  authorized  to  act 
upon  it  as  genuine  and  what  it  purported  to  be.  Or  they 
might  have  required  proof,  if  they  desired  it,  before  mak- 
ing the  order  submitting  the  question."  In  State  v.  Eureka 
County,  8  Nev.  309,  where  the  statute  required  the  board 
of  commissioners  to  call  an  election  for  county  officers  when 
a  certain  number  of  qualified  electors  of  the  county  peti- 
tioned therefor,  it  was  held  that  the  questions  whether  the 
necessary  number  of  electors  had  petitioned  and  whether 
they  were  qualified  electors  must  be  determined  by  the 
commissioners  acting  judicially,  and,  therefore,  mandamus 
would  not  lie  to  compel  them  to  call  an  election.  To  hold 
that  a  clerk  is  obliged  to  act  upon  any  list  of  names  that 
may  happen  to  be  presented, — a  petition  that  is  forged  or 
one  signed  by  aliens,  non-residents,  minors,  and  others  who 
are  known  to  the  officer  not  to  be  legal  voters, — is  simply 
to  open  the  door  to  fraud  and  destroy  the  intent  and  effect 
of  the  law.  The  Local  Option  statute  provides  that  such 
petition  shall  only  be  prima  facie  evidence  that  the  signa- 
tures, statements  and  residence  and  dates  upon  such  petition 
are  genuine  and  true  and  that  the  persons  signing  the  peti- 
tion are  legal  voters  of  the  political  subdivision  named.  The 
decision  of  this  court  takes  the  words  "prima  facie?'  out  of 
the  statute  and  substitutes  in  their  place  the  word  "conclu- 
sive." Any  person  interested  can  file  a  petition  for  mandar 
mus  to  prevent  submitting  the  question  to  a  vote  or  printing 
the  same  on  the  ballots,  and  in  such  case  the  issue  is  formed 
by  demurrer  or  answer  or  proper  pleas  as  to  whether  or  not 
the  petition  is  valid  and  meets  the  statutory  requirements 
and  whether  or  not  it  has  been  properly  and  lawfully  signed 
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by  one-fourth  of  the  legal  voters,  and  such  has  been  the 
common  practice.  It  would  seem  to  make  no  difference 
how  the  issue  is  presented  if  the  issue  is,  in  fact,  presented 
whether  or  not  the  petition  has  been  actually  signed  by  the 
requisite  number  of  legal  voters.  If  a  clerk  has  unlawfully 
entertained  a  petition  which  is  not  so  signed,  or  if  a  clerk 
has  refused  to  entertain  a  petition  that  has  been  signed  by 
the  requisite  number,  in  either  case  the  issue  is  the  same 
and  should  be  tried  accordingly. 

The  pleas  or  answer  averred  that  426  of  the  signers  of 
the  petition  to  the  town  clerk  were  women  and  were  not 
legal  voters.  At  that  time  the  question  was  pending  in  this 
court  as  to  whether  the  Women's  Suffrage  act  of  1913,  by 
which  the  right  had  been  extended  to  women  to  vote  for 
certain  statutory  officers  and  on  certain  propositions,  was 
constitutional.  The  respondent  had  a  perfect  right  to  raise 
that  question  and  have  it  decided.  Had  the  petition  for 
mandamus  alleged  the  fact  that  the  women  signers  were 
necessary  to  make  up  one-fourth  of  the  total  number  of 
votes  the  point  could  have  been  properly  raised  by  demur- 
rer. Under  the  allegation  that  they  were  legal  voters  it 
was  properly  raised  by  plea  or  answer.  The  pleas  or  an- 
swer in  the  case  at  bar  set  up,  besides  the  matters  of  de- 
fense stated  in  the  opinion,  that  221  names  appear  on  said 
petition  of  whom  there  was  no  statement,  under  oath,  that 
they  were  legal  voters;  that  113  signers  did  not  sign  un- 
der their  right  names;  that  on  pages  20  and  21  of  the  peti- 
tion the  oath  of  the  person  procuring  the  names  was  made 
before  a  person  who  did  not  designate  in  what  capacity  he 
administered  the  oath ;  that  on  page  48  of  the  petition  there 
is  no  date  showing  in  what  year  the  person  procuring  the 
names  made  oath  to  their  signatures;  that  on  eleven  pages 
of  the  petition  it  appeared  that  the  persons  whose  names 
appeared  thereon  did  not  sign  said  petition  in  their  own 
proper  persons,  only,  as  required  by  law,  but  that  their  sig*- 
natures  on  the  petition  were  written  there  by  some  persons 
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other  than  the  persons  whose  names  appeared  thereon  and 
the  writing  in  of  such  names  by  others  was  contrary  to  law, 
and  that  all  of  said  foregoing  names  could  not  be  consid- 
ered by  the  respondent  in  determining  whether  the  said  pe- 
tition contained  not  less  in  number  than  one-fourth  of  the 
total  vote  cast  at  the  last  preceding  election.  The  relators 
demurred  to  these  pleas.  If  the  pleas  stated  the  truth, — and 
the  demurrer  admits  they  do  state  the  truth, — then  there 
were  upwards  of  600  names,  as  appears  from  the  petition 
itself,  that  should  not  have  been  counted  under  the  law,  and 
with  these  names  out,  irrespective  of  the  right  of  women 
to  sign,  the  petition  did  not  contain  the  names  of  one- 
fourth  the  legal  voters  of  the  town.  The  court  sustained 
the  demurrer  and  ordered  the  respondent  to  comply  with 
the  prayer  of  the  petition  for  mandamus  and  cause  to  be 
printed  on  the  ballots  at  the  ensuing  election  the  proposi- 
tion as  prayed.  The  respondent  duly  excepted  to  the  ruling 
of  the  court  and  prayed  an  appeal.  The  appeal  was  de- 
nied by  the  court  notwithstanding  the  provision  of  the  stat- 
ute of  this  State  on  mandamus  that  "appeals  and  writs  of 
error  may  be  taken  and  prosecuted  in  the  same  manner, 
upon  the  same  terms,  and  with  like  effect  as  in  other  civil 
cases."  (Hurd's  Stat.  191 3,  chap.  87,  sec.  10.)  The  re- 
spondent had  a  clear  right  of  appeal,  and  it  was  error  in 
the  court  to  deny  that  right.  Highway  Comrs.  v.  Drain- 
age Comrs.  257  111.  25 ;  People  v.  Deneen,  201  id.  452. 

The  pleas  set  up  facts  which  show  that  the  alleged  peti- 
tion, on  its  face,  did  not  comply  with  the  law  and  that  no 
legal  petition  had  been  filed.  As  to  the  truth  of  the  mat- 
ters set  up  by  these  pleas,  that  could  only  be  determined 
from  an  inspection  of  the  petition  alleged  to  have  been  filed 
with  the  respondent  as  town  clerk.  In  the  case  of  People 
v.  Wanek,  241  111.  529,  this  court  held  squarely  that  the 
filing  of  a  proper  petition  under  the  Local  Option  law  was 
•jurisdictional,  and  that  the  town  clerk  was  right  in  refusing 
to  submit  a  proposition  to  make  the  town  anti-saloon  terri- 
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tory  unless  a  petition  which  conforms  to  the  statute  had 
been  filed  with  him.  An  inspection  of  the  record  in  that 
case  on  file  in  this  court  shows  that  the  petition  for  man- 
damus, as  originally  filed,  set  out,  by  description,  a  petition 
filed  with  the  town  clerk,  which  petition  was  perfect  in  all 
respects,  and  purported,  as  is  claimed  for  the  petition  in 
the  case  at  bar,  to  be  signed  by  more  than  one-fourth  of 
the  legal  voters  of  the  town.  It  further  appears  from  such 
record  that  objections  to  the  petition  were  filed  with  the 
clerk,  as  was  done  in  the  case  at  bar,  and  a  hearing  was 
had  thereon.  In  refusing  to  submit  the  proposition  the 
clerk  exercised  his  knowledge  of  the  territorial  limits  of 
the  town  as  to  what  part  was  within  the  city  limits  of 
Chicago  and  what  part  was  without,  and  as  to  the  names 
of  the  voters  of  the  town  who  lived  within  the  city  limits 
of  the  city  of  Chicago  and  were  obliged  to  be  registered 
voters  and  as  to  those  who  lived  without  the  city.  It  is 
true,  the  petition  for  mandamus  was  amended  to  show  the 
true  fact  that  certain  of  the  petitioners  lived  within  the 
city  limits  of  Chicago  and  were  not  described  in  the  peti- 
tion as  registered  voters,  as  required  by  the  Local  Option 
law,  and  then  the  insufficiency  of  the  petition  filed  with  the 
town  clerk  was  raised  by  demurrer.  Can  there  be  any  doubt 
that  if  the  petition  for  mandamus  had  not  been  amended 
but  had  alleged  that  a  proper  petition  had  been  filed  with 
the  clerk  such  allegation  could  not  have  been  denied  by  a 
proper  plea  or  answer?  The  effect  of  the  decision  in  the 
Wanek  case  is,  that  a  clerk  is  not  compelled  to  act  on  a 
petition  which  of  his  own  knowledge  he  knows  to  be  de- 
fective and  cannot  be  compelled  to  act  on  such  defective  pe- 
tition by  mandamus.  That  was  the  point  decided,  and  that 
being  true,  it  makes  no  difference  whether  the  case  is  tried 
upon  a  demurrer  to  a  petition  which  states  the  truth  and 
therefore  does  not  state  a  cause  of  action,  or  on  a  petition 
which  is  false  and  the  truth  of  which  is  denied  by  plea  or 
answer.     In  the  case  at  bar  the  respondent  traversed  the 


Digiti 


zed  by  G00gk 


286  The  People  v.  Dillon.  [266  111, 

petition  for  mandamus  and  by  apt  pleas  tendered  the  issue 
that  no  lawful  petition  had  been  filed  on  which  he  was  com- 
pelled to  act.  The  foundation  of  the  petition  for  the  writ 
of  mandamus  was  a  valid  petition  alleged  to  have  been  filed. 
A  copy  of  the  petition  is  not  set  out  so  we  can  determine 
its  sufficiency.  It  is  denied  there  was  such  a  lawful  peti- 
tion. In  the  Wanek  case  the  court  held  that  a  clerk  with 
whom  a  similar  petition  was  filed  was  not  obliged  to  act 
on  a  petition  he  knew  did  not  state  the  truth,  although  on 
its  face  it  was  in  proper  form.  That  was  the  law  in  this 
State  when  the  writ  of  error  was  sued  out  and  the  super- 
sedeas  granted.  While  the  petition  for  mandamus  in  the 
case  at  bar  alleged  a  lawful  and  proper  petition  had  been 
filed  with  the  respondent  as  town  clerk,  the  pleas  set  up 
facts  which  showed  such  petition  was  defective  on  its  face. 
The  fact  that  it  was  not  stated  that  certain  of  the  petition- 
ers were  legal  voters,  that  the  date  of  signing  by  others  does 
not  appear,  that  the  sworn  statement  as  to  certain  signers 
is  not  dated, — all  these  matters  are  matters  that  appear  on 
the  face  of  the  petition.  The  fact  that  certain  of  the  al- 
leged petitioners  did  not  personally  sign  the  petition  but 
their  names  were  written  in  by  some  other  person  and  that 
others  did  not  sign  in  their  right  names  might  also  appear 
from  the  petition  itself.  I  think  the  plain  meaning  of  the 
law  is,  that  when  a  petition  is  presented  to  the  proper  offi- 
cer with  whom  it  is  required  to  be  filed,  which  petition  is 
in  conformity  with  the  statute  and  apparently  contains  the 
names  of  the  required  number  of  legal  voters  of  the  politi- 
cal subdivision,  such  officer  should  act  on  such  petition  and 
the  petition  is  prima  facie  evidence  of  what  it  purports  to 
be.  If,  however,  it  is  lacking  in  the  statutory  requirements, 
as  can  be  seen  by  inspection,  or  if  it  contains  the  names 
of  persons  the  officer  of  his  own  knowledge  knows  are 
not  qualified  legal  voters  of  the  subdivision  or  who  do  not 
reside  at  the  places  stated  by  street  and  number  or  who 
were  not  present  when  the  petition  was  signed,  or  if  posi- 
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tive  knowledge  of  such  matters  is  brought  to  him  before 
acting  on  such  petition,  then  it  ceases  to  be  prima  facie  evi- 
dence of  what  it  purports  to  be,  and  he  is  not  compelled  to 
act  thereon  and  it  is  his  duty  to  refuse  to  submit  the  propo- 
sition. The  foregoing  opinion  holds  that  the  clerk  can  set 
up  matters  of  defense  which  appear  from  the  petition  itself, 
and  then  holds  that  a  demurrer  to  pleas  setting  up  these 
defenses  should  be  sustained.  I  think  the  correct  rule  was 
laid  dowil  in  the  Wanek  caser  and  that  case  should  be  fol- 
lowed. If  the  clerk  is  obliged  to  act,  without  question,  on 
any  list  of  names  that  is  presented  to  him,  the  effect  will 
be  to  nullify  the  law,  the  intent  of  which  is  to  afford  an 
honest  election  on  an  honest  petition. 


Charles  F.  Forster,  Appellant,  vs.  The  Brown  Hoist- 
ing Machinery  Company,  Appellee. 

Opinion  Hied  December  16,  1914. — Rehearing  denied  Feb.  3,  1915. 

1.  Pleading — demurrer  to  a  bill  does  not  admit  complainant's 
construction  of  written  contract.  A  demurrer  to  a  bill  admits  the 
facts  well  pleaded  but  does  not  admit  the  complainant's  conclusions 
nor  the  construction  placed  by  him  upon  written  contracts  or  cor- 
respondence made  a  part  of  the  bill. 

2.  Jurisdiction — what  suits  involving  patents  are  within  the 
jurisdiction  of  State  courts.  Suits  to  recover  royalties  for  the  use 
of  patents,  suits  for  the  specific  performance  of  contracts  for  their 
use,  and  suits  upon  contracts  governing  the  rights  of  parties  in 
the  use  of  patented  inventions,  are  within  the  jurisdiction  of  the 
State  courts. 

3.  Same — when  State  court  has  no  jurisdiction.  A  State  court 
has  no  jurisdiction  of  a  bill  purporting  to  be  for  the  specific  per- 
formance of  a  contract  involving  a  patent,  where  it  appears  from 
the  bill  that  the  complainant  claims  to  be  the  inventor  of  the  ma- 
chine patented  by  the  defendant's  assignor,  and  that  the  question 
of  the  validity  of  the  patent  must  be  determined  in  order  to  settle 
the  conflicting  claims  of  the  parties. 
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4.  Equity — bill  is  properly  dismissed  if  remedy  at  law  is  ade- 
quate. A  bill  purporting  to  be  for  the  specific  performance  of  a 
contract  and  an  accounting  is  properly  dismissed,  where  the  in- 
debtedness alleged  to  exist  is  a  purely  legal  demand  for  the  recov- 
ery of  money  under  a  contract,  there  is  no  complicated  state  of 
accounts  between  the  parties,  and  nothing  alleged  in  the  bill  show- 
ing that  the  complainant's  rights  cannot  be  as  fully  protected  in  an 
action  at  law  as  in  a  suit  in  equity. 

5.  Same — when  laches  is  a  good  defense.  An  unexcused  delay 
of  over  twelve  years  by  the  complainant  in  seeking  to  enforce  his 
alleged  rights  under  a  written  contract,  during  which  time  the 
principal  witness  for  the  defendant  has  died,  thereby  greatly  preju- 
dicing the  defendant  in  making  its  defense  to  the  suit,  is  ground 
for  the  application  of  the  equitable  doctrine  of  laches  and  the  dis- 
missal of  the  bill. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Richard  E.  Burke, 
Judge,  presiding. 

Appellant,  Charles  F.  Forster,  filed  his  bill  in  the  supe- 
rior court  of  Cook  county  August  16,  191 1,  against  appel- 
lee, the  Brown  Hoisting  Machinery  Company.  The  bill 
was  subsequently  twice  amended,  and  a  demurrer  to  the 
second  amended  bill  was  sustained  and  the  bill  dismissed 
for  want  of  equity.  On  appeal  to  the  Appellate  Court  for 
the  First  District  the  decree  of  the  superior  court  was  af- 
firmed, and  the  case  comes  to  this  court  on  a  certificate  of 
importance  granted  by  the  Appellate  Court. 

The  bill  alleges  Charles  F.  Forster,  the  complainant,  is 
a  resident  of  Cook  county,  Illinois;  that  the  defendant, 
the  Brown  Hoisting  Machinery  Company,  is  a  corporation 
organized  in  Delaware  in  1900  and  having  its  principal 
place  of  business  in  Cleveland,  Ohio;  that  said  company 
is  the  successor  of  the  Brown  Hoisting  and  Conveying  Ma- 
chine Company,  organized  in  Ohio  in  1881,  the  personnel  of 
the  management  of  the  two  corporations  being  the  same; 
that  Alexander  E.  Brown,  who  died  in  191 1,  was  an  officer 
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and  stockholder  in  the  Ohio  corporation  and  vice-president 
of  its  successor,  the  defendant  company,  and  that  complain- 
ant only  learned  of  the  death  of  said  Brown  after  the  prepa- 
ration of  the  bill  in  this  case  was  begun,  and  alleges  that 
neither  the  defendant  company  nor  its  predecessor  had  at 
the  time  of  the  institution  of  this  suit  complied  with  the 
Foreign  Corporation  act  of  Illinois.  The  bill  alleges  that 
before  August  I,  1894,  the  complainant  was  the  first  in- 
ventor of  an  improvement  in  pig-iron  breaking  apparatus 
not  known  or  used  by  others  in  this  country  or  patented, 
or  described  in  any  printed  publication,  or  in  public  use  or 
on  sale  for  more  than  two  years  prior  to  his  application 
for  a  patent  therefor;  that  complainant  called  Alexander 
E.  Brown,  then  manager  of  the  predecessor  of  defendant 
company,  into  consultation  about  said  improvement,  and, 
working  under  the  direction  of  complainant,  the  said  prede- 
cessor of  the  defendant  company,  from  August  1,  1894,  to 
January  1,  1899,  built  and  put  into  operation  at  South  Chi- 
cago, Illinois,  in  the  plant  of  the  Iroquois  Furnace  Com- 
pany, a  pig-breaking  apparatus  embodying  the  ideas  which 
complainant  had  conceived,  such  ideas  consisting  of  a  pig- 
breaking  machine  having  horizontal  plungers  combined  with 
overhead  carriers  and  a  series  of  hooks  connected  to  the 
same  for  the  purpose  of  grappling  the  sow  and  pigs  from 
the  pig- bed  of  a  cast-house,  and  thereby  suspending  the  pigs 
therefrom  vertically  from  said  overhead  carrier  during  the 
process  of  breaking  said  pigs  from  the  sow.  It  is  further 
alleged  that  certain  correspondence  attached  to  and  made  a 
part  of  the  bill  shows  that  Brown  recognized  the  priority 
of  the  complainant's  conception  relative  to  the  new  and  use- 
ful improvement  before  mentioned.  The  following  written 
agreement  attached  to  and  made  a  part  of  the  bill  was  en- 
tered into  between  complainant,  the  predecessor  of  defend- 
ant company,  and  the  Iroquois  Furnace  Company,  of  which 
complainant  was  then  general  manager,  February  17,  1899: 
see  -  19 

Digitized  by  LjOOQIC 


290      Forster  t;.  Brown  Hoisting  Mach.  Co.      [266  111. 

"It  is  hereby  mutually  agreed  between  the  Brown  Hoisting  and 
Conveying  Machine  Company,  a  corporation,  the  Iroquois  Furnace 
Company,  a  corporation,  and  C.  F.  Forster,  that  the  several  mat- 
ters and  things  in  dispute  between  them,  growing  out  of  the  con- 
tract in  relation  to  the  sale  and  purchase  of  the  pig-handling  and 
breaking  machinery  erected  by  the  Brown  Hoisting  and  Conveying 
Machine  Company  at  the  plant  in  South  Chicago  of  the  Iroquois 
Furnace  Company,  are  hereby  compromised  and  settled  upon  the 
following  terms,  viz. : 

"(i)  The  Iroquois  Furnace  Company  is  to  pay,  at  the  execu- 
tion hereof,  the  sum  of  nine  thousand  seventy-two  dollars  and  fifty- 
eight  cents  ($9072.58)  as  the  balance  of  the  full  purchase  price  of 
$10,000,  less  the  amount  of  the  bill  of  the  Iroquois  Furnace  Com- 
pany for  labor  and  material,  amounting  to  $877.42,  and  also  less 
$50  to  cover  sundry  repairs. 

"(2)  The  said  hoisting  company  agrees  to  accept  the  accumu- 
lator heretofore  furnished,  f.  o.  b.  cars  Chicago,  and  to  cancel  their 
bill  therefor,  and  also  to  pay  for  the  accumulator  weights  an 
amount  at  the  rate  of  $11  per  net  ton  for  the  same;  also  to  de- 
liver, without  charge,  to  the  Iroquois  Furnace  Company,  f.  o.  b. 
cars  Chicago,  the  bronze  bushings  heretofore  held  by  them  for  a 
formal  order,  as  per  correspondence. 

"(3)  In  case,  within  two  years  from  the  date  hereof,  the  said 
Charles  F.  Forster  shall  obtain  United  States  letters  patent  on  any 
invention  by  him  which  broadly  covers  the  combination  embraced  in 
the  pig-iron  handling  and  breaking  machinery  as  now  constructed, 
then  the  said  hoisting  company  agrees  to  make  good  to  him  all  out- 
lays by  him  for  solicitors  and  government  fees  necessarily  made  in 
so  obtaining  or  applying  for  such  letters  patent,  and  the  said  For- 
ster agrees  on  his  part  to  thereupon  assign  the  said  letters  patent 
to  the  said  hoisting  company,  its  successors  or  assigns,  and,  upon 
such  assignment  to  it,  the  said  hoisting  company  agrees  that  it  will 
allow  and  pay  the  said  Forster,  during  the  life  of  the  assigned  pat- 
ents, a  sum  ranging  between  $2500  and  $4000  for  each  and  every 
complete  pig-handling  and  breaking  machine  built  by  the  said  hoist- 
ing company  under  such  assigned  patents,  the  precise  sum,  within 
the  above  limits,  to  be  in  proportion  to  the  capacity  of  the  furnace 
in  each  case.  In  case  said  Forster  tenders  a  written  order  for  said 
complete  machinery  covered  by  the  said  patent  assigned,  from  any 
reasonable  party,  and  the  said  hoisting  company  for  any  reason 
declines  to  accept  the  same,  then  the  said  Forster  shall  have  the 
right,  on  his  own  responsibility,  to  himself  accept  and  fill  such 
order  unless  the  said  hoisting  company  shall  pay  said  Forster  $500, 
and  expenses,  not  exceeding  $500  more,  necessarily  incurred  by  him 
in  getting  such  order;  and  in  case,  under  the  above  conditions,  the 
said  Forster  accepts  and  executes  such  order,  he  shall  have  the  full 
fight  to  make,  use  and  sell,  for  the  purpose  of  such  order,  the  pig- 
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handling  and  breaking  machinery  covered  by  the  said  patent,  and 
such  other  patents  of  the  said  hoisting  company  as  entered  into  the 
construction  of  said  machinery  at  the  plant  of  said  furnace  com- 
pany in  South  Chicago  at  the  date  hereof.  It  is  understood  that 
the  tender  above  referred  to  shall  not  oblige  the  said  hoisting  com- 
pany to  complete  the  machinery  included  therein  in  a  shorter  time 
than  six  months  frpm  date  of  its  acceptance  and  the  receipt  of  full 
information  and  dimensions.  The  said  hoisting  company  is  to  fur- 
nish said  Forster  with  one  complete  set  of  blue-prints  covering  the 
said  handling  and  breaking  machinery,  to  be  used  for  the  purpose 
6f  applying  for  the  patents  as  above  referred  to. 

"In  testimony  whereof  the  said  Brown  Hoisting  and  Conveying 
Machine  Company,  (by  F.  G.  Tallman,  its  manager,)  and  the  said 
the  Iroquois  Furnace  Company,  (by  Chas.  F.  Forster,  its  general 
manager,)  and  said  Chas.  F.  Forster  for  himself,  have  hereunto 
subscribed  their  respective  corporate  names  and  individual  signa- 
tures at  Chicago,  Cook  county,  Illinois,  on  the  seventeenth  day  of 
February,  A.  D.  1899. 

The  Brown  Hoisting  and  Conveying  Machine  Co., 

By  F.  G.  Tallman,  Manager. 

The  Iroquois  Furnace  Company, 

By  Chas.  F.  Forster,  Gen.  Manager. 

Chas.  F.  Forster." 

The  bill  alleges  that  the  said  agreement  provided  com- 
plainant should  obtain  the  letters  patent  described  and  as- 
sign them  to  the  Brown  Hoisting  and  Conveying  Machine 
Company,  the  predecessor  of  the  defendant  company ;  that 
complainant,  in  June,  1899,  caused  to  be  filed  an  application 
for  the  patent  contemplated  by  the  agreement,  which  appli- 
cation was  attached  to  and  made  a  part  of  the  bill.  The 
bill  further  alleges  that,  contrary  to  the  letter  and  spirit 
of  the  agreement,  Brown  filed  an  application  on  or  about 
March  30,  1899,  for  letters  patent  for  a  new  and  useful  im- 
provement in  pig-breaking  apparatus,  and  that  on  July  4, 
1899,  letters  patent  issued  to  Brown  therefor,  wherein  and 
whereby  said  Brown  claimed  as  new,  seven  combinations  or 
parts  of  a  pig-handling  and  breaking  apparatus  or  machine 
specifically  set  out  in  the  bill.  Tbe  bill  alleges  the  letters 
patent  issued  to  Brown  so  completely  covered  complainant's 
invention  for  which,  by  the  agreement  of  February  17, 


Digiti 


zed  by  G00gk 


292     Porster  v.  Brown  Hoisting  Mach.  Co.      [266  DL 

1899,  he  was  to  secure  letters  patent,  that  when  complain- 
ant, acting  with  expediency,  applied  for  letters  patent  he 
was  prevented  from  obtaining  the  same  as  contemplated  by 
the  agreement,  and  that  the  opinion  of  the  patent  commis- 
sioner, attached  to  and  made  a  part  of  the  bill,  stated  that 
nine  of  complainant's  seventeen  claims  for  letters  patent 
had  been  met  by  the  Brown  patent.     The  bill  further  al- 
leges that  with  full  knowledge  of  all  the  facts,  as  an  offi- 
cer of  the  defendant  company  and  individually,  said  Brown 
used  the  agreement  of  February  17,  1899,  as  a  cloak  be- 
hind which  to  conduct  his  operations  to  the  injury  of  the 
complainant,  and  with  one  Wing,  counsel  for  the  defend- 
ant company  and  its  predecessor,  conspired  in  drafting  and 
presenting  the  claims  of  Brown  to  the  patent  office  secur- 
ing the  patent,  ^hich  included  therein  the  entire  subject 
matter  of  the  invention  and  patent  contemplated  by  said 
agreement  and  exhibited  in  the  machine  built  by  defend- 
ant's predecessor  under  the  direction  of  the  complainant 
and  installed  at  the  plant  of  said  Iroquois  Furnace  Com- 
pany.   The  bill  alleges  these  proceedings  were  fraudulent, 
contrary  to  and  in  violation  of  the  agreement  and  of  the 
conception  and  claims  of  complainant,  of  which  defendant 
had  knowledge;    that  said  Brown  assigned  his  right,  title 
and  interest  in  said  patent  to  the  predecessor  of  defendant 
company,  which  did  not  manufacture  or  sell  any  apparatus 
covered  by  said  patent ;  that  said  company  succeeded  to  the 
assets  of  the  predecessor  company,  including  said  patent, 
and  has  manufactured  and  sold  one  hundred  or  more  of 
said  pig-breaking  apparatus  under  and  by  virtue  of  either 
an  assignment  or  license  from  Brown.     The  bill  further 
alleges  that,  as  shown  by  correspondence  attached  to  and 
made  part  of  the  bill,  the  predecessor  of  defendant  com- 
pany endeavored  to  intimidate  complainant  by  efforts  to 
distinguish  certain  points  relative  to  the  invention  of  com- 
plainant, and  that  Brown  fraudulently  and  knowingly  ap- 
plied for  and  obtained  a  patent  covering  the  matters  which 
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it  was  incumbent  on  complainant  to  obtain  a  patent  for  un- 
der the  terms  of  the  agreement  and  for  which  complainant 
did  apply  within  two  years  mentioned  in  the  agreement. 
The  bill  alleges  complainant  is  advised  it  is  a  presumption 
of  patent  law  that  at  the  time  Brown  applied  for  the  patent 
subsequently  received  he  knew  the  prior  state  of  the  art  as 
applied  to  cast-house  mechanism  and  the  invention  of  com- 
plainant, and  by  his  act  in  obtaining  the  patent  of  com- 
plainant's invention  became  the  agent  of  complainant,  and 
therefore  the  terms  of  the  agreement  of  February  17,  1899, 
were  satisfied.  The  bill  alleges  that  had  Brown  obtained 
patents  for  certain  details  to  which  he  claimed  the  right, 
there  would  have  remained  open  to  complainant  the  op- 
portunity to  obtain  a  patent  based  on  the  broad  idea  of 
combining  overhead  carriers  with  hook  attachments  and  a 
pig-breaking  machine,  as  contemplated  by  the  said  agree- 
ment. The  bill  alleges  that  under  the  opinion  of  the  patent 
commissioner  refusing  complainant's  application  for  a  pat- 
ent it  was  impracticable  to  proceed  through  the  channels  of 
the  patent  office,  because  it  would  have  necessitated  conduct- 
ing interference  proceedings  against  the  persons  with  whom 
he  was  obliged,  under  the  agreement,  to  procure  and  assign 
letters  patent  for  an  invention  which  Brown  and  the  prede- 
cessor of  defendant  company  had  fraudulently  obtained  a 
patent  for,  and  that  complainant,  acting  on  the  advice  of 
counsel,  refrained  from  then  contesting  with  Brown  or  said 
predecessor  company  the  fraudulent  method  that  had  been 
resorted  to,  because  such  procedure  would  have  prevented 
complainant  from  receiving  the  royalties  set  out  and  men- 
tioned in  the  agreement,  and  the  complainant  being  further 
advised  that  the  predecessor  company,  by  fraudulently  ob- 
taining, through  its  officer,  Brown,  a  patent  covering  com- 
plainant's invention,  the  purpose  of  the  agreement  was  ef- 
fected and  complainant  entitled  to  its  benefits.  The  bill 
alleges  the  patent  issued  to  Brown  covered  the  broad  idea 
before  described  and  was  a  breach  of  trust  and  confidence 
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reposed  in  him  by  complainant,  by  which  breach  the  de- 
fendant company,  as  assignee,  by  virtue  of  succession  to  the 
Brown  Hoisting  and  Conveying  Machine  Company,  should 
not  be  permitted  to  benefit.  The  bill  alleges  complainant 
has  been  advised  that  he  could  avail  himself  of  his  rights 
under  the  said  agreement  at  any  time  during  the  life  of 
the  patent  issued  to  Brown,  and  that,  acting  under  such  ad- 
vice, he  had  elected  to  wait  until  the  number  of  apparatus 
manufactured  and  sold  by  defendant  company  would  war- 
rant him  in  undertaking  the  expense  of  an  equity  proceed- 
ing. The  bill  alleges  complainant  has  always  been  ready 
and  willing  to  comply  with  the  terms  of  the  agreement  and 
that  his  inability  so  to  do  was  only  occasioned  by  the  afore- 
said act  of  the  defendant  and  its  predecessor;  that  early 
in  191 1  complainant  wrote  defendant  concerning  the  num- 
ber of  apparatus  that  had  been  manufactured  and  later  de- 
manded an  accounting  for  royalties  due  him  under  the  terms 
of  the  agreement,  and  that  defendant  admitted  having  all 
the  rights  under  the  Brown  patent  and  admitted  the  manu- 
facture and  sale  of  apparatus  to  the  number  of  one  hun- 
dred or  more  but  refused  to  account  to  complainant  in  any 
way.  The  bill  prayed  for  specific  performance  of  the  con- 
tract of  February  17,  1899,  and  asked  that  defendant  be  de- 
creed to  account  and  pay  over  to  complainant  the  royalties 
unlawfully  derived  and  obtained  by  it  and  its  predecessor, 
and  for  any  suitable  further  and  other  relief. 

The  demurrer  to  the  bill,  in  addition  to  the  general 
ground  that  the  bill  is  without  equity,  assigned  as  special 
causes  for  demurrer  that  complainant,  under  the  allegations 
of  the  bill,  had  an  adequate  remedy  at  law;  that  com- 
plainant had  been  guilty  of  laches;  that  the  superior  court 
of  Cook  county  was  without  jurisdiction  to  adjudicate  the 
question  of  the  right  and  title  to  letters  patent  issued  by  the 
United  States  patent  office,  such  jurisdiction  being  vested  by 
the  laws  of  the  United  States  in  the  courts  of  the  United 
States;    and  that  complainant's  allegations  of  fraud  were 
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mere  conclusions  and  no  facts  evidencing  fraud  were  alleged 
in  said  bill. 

Shepard,  McCormick  &  Thomason,  (Perry  S.  Pat- 
terson, of  counsel,)  for  appellant. 

George  C.  Wing,  and  Winston,  Payne,  Strawn  & 
Shaw,  (Walter  H.  Jacobs,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  demurrer  admitted  the  facts  well  pleaded  but  not 
appellant's  conclusions  nor  his  construction  placed  upon  the 
contract  and  the  correspondence  made  a  part  of  the  bill. 
That  the  parties  did  not  understand  the  agreement  alike  is 
apparent  from  the  correspondence  between  them,  made  part 
of  the  bill,  which  took  place  very  soon  after  the  agreement 
was  signed.  The  agreement  was  not  that  appellant  should 
obtain  letters  patent  on  an  invention  by  him  broadly  cov- 
ering the  combination  embraced  in  pig-iron  handling  and 
breaking  machinery  as  then  constructed  and  assign  them  to 
the  hoisting  company  and  receive  a  royalty  therefor,  but 
that  if  he  did  obtain  letters  patent  within  two  years  he 
would  assign  them.  The  correspondence  between  the  par- 
ties very  soon  after  the  date  of  the  agreement  negatives 
any  construction  that  Brown  was  acting  for  or  on  behalf 
of  appellant  in  procuring  letters  patent.  Appellee's  prede- 
cessor company  wrote  appellant  at  length  of  its  understand- 
ing of  the  agreement  soon  after  it  was  made  and  what  its 
understanding  was  as  to  the  invention  for  which  appellant 
proposed  to  apply  for  letters  patent.  He  was  also  informed 
that  the  hoisting  company  had  taken  up  with  Brown  the 
question  of  securing  patents  covering  the  apparatus  at  ap- 
pellant's plant,  the  Iroquois  Furnace  Company ;  that  it  was ' 
Brown's  intention  to  take  out  such  patents  as  were  invented 
and  perfected  by  him  and  to  apply  at  once  for  a  patent 
"covering  the  method  of  handling  the  pigs  and  sow,  with 
details  pertaining  to  the  same." 
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To.  the  objection  of  appellee  that  the  case  directly  in- 
volves the  validity  of  the  patent  issued  to  Brown;  that  it 
is,  a  case  arising  under  the  patent  laws  of  the  United  States, 
and  the  superior  court  was  therefore  without  jurisdiction, 
the  appellant  insists  that  the  suit  is  upon  the  contract ;  that 
the  patent  is  only  collaterally  involved,  and  that  in  such 
cases  the  State  courts  have  jurisdiction.  By  section  71 1  of 
the  United  States  Revised  Statutes  exclusive  jurisdiction  is 
given  the  Federal  courts  in  all  cases  arising  under  the  pat- 
ent laws  of  the  United  States.  Suits  to  recover  royalties 
for  the  use  of  patents,  suits  for  the  specific  performance 
of  contracts  for  their  use  and  suits  on  contracts  governing 
the  rights  of  the  parties  in  the  use  of  a  patented  invention 
have  been  held  not  to  be  suits  under  the  patent  laws,  and 
in  such  actions  State  courts  have  jurisdiction.  (Pratt  & 
Co.  v.  Paris  Gas  Light  Co.  155  111.  531 ;  affirmed  168  U.  S. 
255;  Albright  v.  Teas,  106  U.  S.  613;  McMillan  v.  Bow- 
ers, 102  Fed.  Rep.  494.)  While  the  prayer  of  the  bill  is 
based  on  the  agreement,  it  is  not  claimed  appellant  per- 
formed it.  He  bases  his  right  upon  the  claim  that  he  was 
ihe  author  of  the  invention,  which  Brown  appropriated  by 
procuring  letters  patent  in  his  own  name.  Here  it  appears 
from  the  face  of  the  bill  that  there  is  an  actual  dispute  be- 
tween the  parties  as  to  the  validity  of  the  patent.  If  Brown 
is  not  the  inventor  his  patent  is  invalid.  Appellant  claims 
he  was  the  author  of  the  invention,  while  appellee  claims 
it  was  Brown's.  Obviously,  if  appellant  was  not  the  au- 
thor he  would  in  no  event  be  entitled  to  relief.  The  pre- 
sumption is  that  the  person  to  whom  letters  patent  issue  is 
the  original  and  first  inventor.  (Seymour  v.  Osborne,  78 
U.  S.  516;  Elisabeth  v.  Pavement  Co.  97  id.  126.)  It 
seems  necessary  to  a  determination  of  the  conflicting  claims 
to  determine  the  validity  of  the  patent.  The  Supreme  Court 
of  the  United  States  said  in  Excelsior  Wood  Pipe  Co.  v. 
Pacific  Bridge  Co.  185  U.  S.  282 :  "There  is  a  complete 
distinction  between  a  case  and  a  question  arising  under  the 


Digiti 


zed  by  G00gk 


Nk  Ml]     Porster  v.  Brown  Hoisting  Mach.  Co.     2#7 

patent  laws.  The  former  arises  when  the  plaintiff  in  his 
opening  pleading, — be  it  a  bill,  complaint  or  declaration,— 
sets  up  a  right  under  the  patent  laws  as  ground  for  a  re- 
covery. Of  such  the  State  courts  have  no  jurisdiction." 
Appellant  sets  up  a  right  based  upon  the  patent  issued  to 
Brown,  and  the  determination  of  that  claim  cannot  be  made 
without  deciding  upon  the  validity  of  Brown's  patent.  We 
can  come  to  no  other  conclusion  than  that  this  is  a  case 
under  the  patent  laws  and  that  State  courts  have  no  juris- 
diction. 

We  are  furthermore  of  the  opinion  that  if  the  superior 
court  had  jurisdiction  appellant  had  a  complete  and  ade- 
quate remedy  at  law,  and  the  demurrer  was  properly  sus- 
tained upon  that  ground.  There  is  no  complicated  state  of 
accounts  existing  between  the  parties.  Appellant  is  not  in- 
debted in  any  manner  to  appellee,  the  adjusting  of  mutual 
accounts  is  not  involved  and  the  methods  peculiar  to  courts 
of  equity  are  not  required  to  be  resorted  to.  (Craig  v.  Mc- 
Kinney,  72  111.  305 ;  County  of  Clinton  v.  Schuster,  82  id. 
137;  County  of  Cook  v.  Davis,  143  id.  151.)  The  indebt- 
edness alleged  to  exist  is  a  purely  legal  demand  for  the  re- 
covery of  money  under  a  contract,  and  it  does  not  appear 
from  anything  alleged  in  the  bill  that  appellant's  rights 
could  not  be  as  fully  protected  and  enforced  in  an  action 
at  law  as  in  a  suit  in  equity. 

Another  special  ground  of  demurrer  was  laches  of  ap- 
pellant. The  correspondence  between  the  parties,  made  part 
of  the  bill,  shows  that  in  March,  1899,  the  Brown  Hoisting 
and  Conveying  Machine  Company  wrote  appellant  its  un- 
derstanding of  the  agreement  was,  that  if  appellant  pro- 
cured a  patent  it  would  be  for  an  invention  broadly  cov- 
ering the  combination  embraced  in  the  pig-iron  handling 
and  breaking  machinery  used  in  the  appellant's  plant.  The 
correspondence  further  shows  the  hoisting  and  conveying 
machine  company,  in  addition  to  explaining  that  its  under- 
standing of  the  agreement  was  that  the  invention  referred 
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to  in  the  agreement  was  for  a  broad  combination  then  in 
use  in  appellant's  plant,  informed  appellant  that  Brown 
would  take  out  patents  on  the  inventions  perfected  by  him 
and  which  did  not  embrace  the  broad  combination  contem- 
plated by  the  agreement.  Appellant's  application  was  filed 
on  June  14,  1899,  for  letters  patent  based  upon  seventeen 
claims.  His  application  was  rejected  by  the  commissioner 
of  patents  upon  the  ground  stated  in  the  commissioner's  re- 
port or  opinion  that  "the  first  twelve  claims  and  16  and  17 
do  not  cover  combinations,"  also  that  six  of  the  seventeen 
claims  had  been  anticipated  by  Kennedy  and  nine  of  them 
by  Brown.  This  opinion  was  rendered  to  appellant  July  1 1, 
1899,  ^d  he  did  not  avail  himself  of  any  of  the  means 
provided  by  law  to  establish  the  validity  of  his  claim  for 
letters  patent.  Not  until  twelve  years  later,  and  after  the 
death  of  Brown,  was  any  notice  given  appellee  of  appel- 
lant's claim  or  any  proceeding  begun  by  him  to  establish 
his  claim.  The  death  of  Brown  would  necessarily  be  a 
great  disadvantage  to  appellee  in  defending  and  decidedly 
advantageous  to  appellant  in  prosecuting  his  suit.  There  is 
no  allegation  in  the  bill  which  excuses  or  justifies  the  long 
delay.  Whether  the  mere  neglect  of  appellant  to  assert  his 
claim  with  more  diligence,  in  the  absence  of  any  circum- 
stance arising  which  would  prejudice  appellee,  would  con- 
stitute laches  need  not  be  determined.  Here  the  delay  must 
be  considered  in  conjunction  with  another  circumstance, — 
the  death  of  Brown, — which  would  seriously  prejudice  the 
appellee  in  defending  against  appellant's  claim.  The  case 
seems  to  us  a  proper  one  for  the  application  of  the  equitable 
doctrine  of  laches,  and  upon  that  ground  the  demurrer  was 
properly  sustained  and  the  bill  dismissed.  Morse  v.  Seibold, 
147  111.  318;  Thomas  v.  VanMeter,  164  id.  304;  Winslow 
v.  Leland,  128  id.  304;  McLaurie  v.  Barnes,  72  id.  73. 

In  our  opinion  the  demurrer  was  properly  sustained  and 
the  bill  dismissed.  The  judgment  of  the  Appellate  Court 
is  affirmed.  Judgment  affirmed. 
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Arwin  E,  Price,  Appellee,  vs.  The  Board  of  Local 
Improvements  et  al.  Appellants. 

Opinion  filed  December  16,  1014—rRehearing  denied  Feb.  4,  1915. 

1.  Special  assessments — section  84  of  the  Local  Improvement 
act,  as  amended  in  ipoj,  construed.  Section  84  of  the  Local  Im- 
provement act,  as  amended  in  1903,  which  requires  the  board  of' 
local  improvements  to  make  a  certificate  as  to  whether  the  im- 
provement, as  constructed,  conforms  substantially  to  the  ordinance 
and  to  make  an  application  to  the  court  for  a  hearing  on  such 
question,  applies  only  where  the  assessment  is  divided  into  install- 
ments, but  as  respects  other  assessments  the  law  remains  as  it  was 
before  the  amendment. 

2.  Same — amendment  of  section  84  gives  court  power  to  say 
whether  improvement  conforms  to  ordinance.  The  effect  of  the 
amendment  of  1903  to  section  84  of  the  Local  Improvement  act  is 
to  take  away  from  the  board  of  local  improvements  and  confer 
upon  the  court  the  power  to  determine  whether  an  improvement, 
the  assessment  for  which  is  divided  into  installments,  has  been  con- 
structed substantially  in  compliance  with  the  ordinance  providing 
therefor. 

3.  Same — inconsistent  provisions  are  repealed  by  amendment 
of  section  84.  The  effect  of  amending  section  84  of  the  Local  Im- 
provement act,  in  1903,  without  changing  section  83  or  certain  por- 
tions of  section  84,  is  to  create  apparently  inconsistent  provisions, 
and  while  it  is  the  duty  of  the  court  to  reconcile  such  provisions 
with  the  amendment  so  far  as  that  is  possible,  yet  if  they  cannot 
be  brought  into  harmony  with  the  amendment  they  must  be  held  to 
have  been  repealed  thereby. 

4.  Same — when  the  board  of  local  improvements  may  be  com- 
pelled to  make  certificate  under  amended  section  84.  In  case  the 
assessment  for  an  improvement  is  divided  into  installments,  it  is 
the  duty  of  the  board  of  local  improvements,  within  thirty  days 
after  the  contractor  has  completed  his  work,  to  make  the  certifi- 
cate required  by  amended  section  84  of  the  Local  Improvement  act 
whether  the  board  is  willing  to  accept  the  improvement  or  not, 
and  if  the  board  refuses  to  make  the  certificate  it  may  be  com- 
pelled by  mandamus  to  do  so. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kane  county ;  the  Hon.  Mazzini  Slusser,  Judge,  pre- 
siding. 
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Eugene  Cufford,  for  appellants. 

Charles  H.  Fisher,  Ernest  C.  Luther,  and  Wil- 
liam E.  Perce,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  appellee,  Arwin  E.  Price,  filed  in  the  circuit  court 
of  Kane  county  his  petition  for  a  writ  of  mandamus  com- 
manding the  appellants,  the  Board  of  Local  Improvements 
of  the  City  of  Elgin  and  its  members,  to  certify  to  the 
county  court  the  cost  of  paving  a  part  of  Walnut  avenue, 
in  said  city,  by  the  appellee  under  an  ordinance  of  the  city 
authorizing  the  improvement,  and  to  state  in  said  certificate 
whether  or  not  the  improvement  conformed  substantially  to 
the  requirements  of  the  ordinance  for  its  construction,  and 
to  make  application  to  the  court  to  consider  and  determine 
the  fact  and  take  such  further  steps  and  proceedings  as  are 
prescribed  by  section  84  of  the  Local  Improvement  act. 
The  petition  alleged  that  the  relator  completed  the  improve- 
ment on  April  15,  191 1,  and  that  it  had  been  approved  and 
accepted  by  the  board.  The  appellants  answered,  denying 
that  the  relator  completed  the  improvement  on  April  15, 
191 1,  or  at  any  other  time,  or  that  the  work  had  been  ap- 
proved or  accepted  by  the  board,  and  the  answer  specified 
many  particulars  in  which  it  was  alleged  that  the  improve- 
ment did  not  conform  to  the  ordinance.  The  relator  filed 
a  general  demurrer  to  the  answer,  which  was  sustained,  and 
appellants  having  elected  to  abide  by  their  answer,  the*  court 
entered  judgment  awarding  the  writ.  The  Appellate  Court 
for  the  Second  District  affirmed  the  judgment  and  granted 
a  certificate  of  importance  and  an  appeal  to  this  court. 

The  contract  is  the  same  which  was  made  the  basis  of 
an  action  on  the  case  by  which  the  relator  sought  to  re- 
cover the  contract  price  by  suit  against  the  city  of  Elgin  on 
account  of  the  neglect  and  refusal  of  the  board  of  local 
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improvements  to  certify  the  completion  of  the  work  to  the 
county  court.  We  decided  that  such  refusal  did  not  render 
the  city  liable  for  the  contract  price.  (Price  v.  City  of  El- 
gin, 257  111.  63.)  The  present  controversy  is  whether  sec- 
tion 84  requires  the  board  of  local  improvements,  upon  the 
completion  of  the  work,  to  make  a  certificate  to  the  county 
court  and  submit  to  the  court  the  question  whether  or  not 
the  improvement  has  been  completed  in  substantial  com- 
pliance with  the  ordinance  providing  for  it  although  that 
fact  is  disputed  by  the  board  and  the  improvement  has  not 
been  accepted. 

Prior  to  July  1,  1903,  the  Local  Improvement  act  pro- 
vided that  the  work  to  be  done  pursuant  to  contracts  for 
local  improvements  should  in  all  cases  be  done  under  the 
direction  and  to  the  satisfaction  of  the  board  of  local  im- 
provements, and  all  contracts  made  therefor  must  contain  a 
provision  to  that  effect,  and  the  acceptance  of  the  improve- 
ment by  the  board  should  be  conclusive  upon  the  parties, 
leaving  any  property  owner  injured  by  a  failure  to  con- 
struct the  improvement  according  to  the  ordinance  to  re- 
cover the  amount  of  his  injury  in  an  action  on  the  case 
against  the  municipality  making  the  improvement.  In  1903 
section  84  was  amended,  and  the  amendment  was,  in  part, 
as  follows:  "In  every  assessment  proceeding  in  which  the 
assessment  shall  be  divided  into  installments  it  shall  also  be 
the  duty  of  the  board  of  local  improvements  to  state  in 
said  certificate  whether  or  not  the  said  improvement  con- 
forms substantially  to  the  requirements  of  the  original  or- 
dinance for  the  construction  of  the  improvement,  and  to 
make  an  application  to  said  court  to  consider  and  determine 
whether  or  not  the  facts  stated  in  said  certificate  are  true; 
and  thereupon  the  court  shall,  upon  such  application,  fix  a 
time  and  place  for  hearing  upon  the  said  petition,  and  shall 
enter  the  same  of  record,  such  time  to  be  not  less  than 
fifteen  (15)  days  after  the  filing  of  such  certificate  and  ap- 
plication."    This  was  followed  by  a  provision  that  public 
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notice  should  be  given  of  the  time  and  place  fixed  for  the 
hiring,  and  at  the  time  and  place  so  fixed,  or  at  any  time 
thereafter,  the  court  should  proceed  to  hear  the  application 
and  any  objections  which  might  be  filed  thereto,  and  upon 
such  hearing  the  certificate  of  the  board  of  local  improve- 
ments should  be  prima  facie  evidence  that  the  matters  and 
things  therein  contained  were  true,  and  if  any  part  thereof 
were  controverted  the  court  should  hear  and  determine  the 
same  and  enter  an  order  according  to  the  fact,  which  should 
be  conclusive  upon  the  parties. 

The  amendment  relates  to  that  class  of  improvements 
in  which  the  assessment  is  divided  into  installments,  and 
so  "far  as  any  other  assessments  are  concerned  the  law  re- 
mains as  it  was  before  the  amendment.  It  was  evidently 
intended  to  make  an  exception  of  assessments  divided  into 
installments,  payable  in  the  future,  against  which  bonds  are 
issued,  and  make  provision  that  as  to  such  assessments  the 
decision  of  the  board  should  not  be  conclusive,  either  against 
the  property  owners  bound  to  pay  the  assessments  or  the 
contractor  claiming  he  had  fulfilled  his  contract.  It  was 
therefore  determined  to  commit  the  decision  of  that  ques- 
tion to  the  county  court,  with  notice  and  opportunity  of 
&11  parties  to  be  heard,  leaving  the  certificate  of  the  board 
to  have  prima  facie  effect,  only.  The  amendment  took  away 
from  the  board  of  local  improvements,  and  conferred  upon 
the  court,  the  power  to  finally  determine  whether  a  local 
improvement  has  been  constructed  substantially  in  accord- 
ance with  the  ordinance. providing  for  it.  (Case  v.  City  of 
Sullivan,  222  111.  56.)  In  creating  the  exception  section  83 
and  portions  of  section  84  were  not  changed,  so  that  they 
now  present  a  diversified  appearance,  with  apparently  in- 
consistent provisions.  We  need  not  say,  however,  that  so 
far  is  the  amendment  is  not  in  harmony  with  section  83 
or  other  portions  of  section  84  the  amendment  must  pre- 
vail. {Lang  v.  Friesenecker,  213  111.  598.)  So  far  as  pos- 
sible the  inconsistent  language  of  those  sections  must  be 
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brought  into  harmony  with  the  amendment,  (City  of  Chi- 
cago v.  Reeves,  220  111.  274,)  but  in  so  far  as  that  cannot 
be  done  the  express  amendment  has  the  effect  of  repealing 
contrary  provisions.  While  the  words  "final  completion  and 
acceptance"  retain  their  full  meaning  as  to  improvements 
where  the  assessment  is  not  divided  into  installments,  it  is 
beyond  question  that  the  General  Assembly  intended  that 
the  court,  and  not  the  board,  shall  pass  upon  the  question 
whether  an  improvement  conforms  substantially  to  the  ordi- 
nance. To  say  that  an  acceptance  is  still  necessary  in  the 
case  of  an  assessment  divided  into  installments,  payable 
in  the  future,  would  be  to  say  that  the  amendment  has  no 
meaning.  By  the  amendment  the  board  of  local  improve- 
ments is  required  to  ask  the  court  to  consider  whether  or 
not  the  facts  stated  in  the  certificate  of  the  board  are  true 
and  whether  or  not  the  improvement  conforms  to  the, ordi- 
nance, and  this  makes  it  the  duty  of  the  board  to  make 
the  certificate  within  thirty  days  after  the  improvement  has 
been  completed.  The  General  Assembly  could  not  have  in- 
tended that  the  improvement  should  be  completed  in  the 
sense  that  it  fulfills  all  the  particulars  of  the  contract  and 
ordinance,  since  they  are  required  to  submit  that  question 
to  the  court,  but  the  meaning  is  that  the  certificate  "sha^l 
be  made  within  thirty  days  after  the  work  is  finished  Qf 
brought  to  a  close,  whether  the  board  considers  it  in  siil>- 
stantial  compliance  with  the  ordinance  or  not.  The  assess- 
ment in  this  case  was  divided  into  installments,  and  the 
duty  is  one  which  may  be  enforced  by  mandamus. 

Objection  is  made  to  the  form  of  the  judgment  as  be- 
ing uncertain  with  respect  to  the  court  in  which  the  certifi- 
cate is  to  be  filed,  but  we  do  not  find  any  uncertainty  in 
that  respect.  The  command  to  file  the  certificate  and  take 
the  steps  required  by  section  84  necessarily  implies  that  the 
certificate  is  to  be  filed  in  the  county  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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In  re  Will  of  Anna  Simon. — (  William  A.  Burmeister, 
Appellee,  vs.  The  Northern  Trust  Company,  Ap- 
pellant. ) 

Opinion  filed  December  16,  1914 — Rehearing  denied  Feb.  4,  iqi$. 

Wiixs — proponents  not  limited  to  subscribing  witnesses  on  ap- 
peal to  circuit  court  from  order  denying  probate.  On  appeal  to  the 
circuit  court  from  an  order  denying  probate  the  proponents  may 
prove  the  execution  of  the  will  by  any  evidence  competent  to  es- 
tablish a  will  in  chancery,  and  while  they  are  required  to  produce 
the  subscribing  witnesses,  if  alive  and  sane  and  within  the  juris- 
diction of  the  court,  they  are  not  limited  to  nor  bound  by  their 
testimony. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Arthur  J.  Haggenjos,  for  appellant. 

Prank  L.  TuttlE,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Anna  Simon  died  in  the  city  of  Chicago  November  28, 
.1912,  leaving  a  paper  purporting  to  be  her  last  will  and 
testament.  Probate  of  this  purported  will  was  denied  by 
the  probate  court  of  Cook  county  at  the  May  term,  19 13. 
On  appeal  to  the  circuit  court  of  that  county  it  was  found 
that  the  said  paper  was  the  last  will  and  testament  of  Anna 
Simon  and  it  was  ordered  that  the  same  be  admitted  to  pro- 
bate. This  appeal  has  been  perfected  to  review  the  order 
of  the  circuit  court. 

The  will  was  executed  on  the  afternoon  of  November 
27,  1912,  and  Mrs.  Simon  died  about  two  o'clock  the  fol- 
lowing morning.  She  was  in  a  dying  condition  at  the  time 
she  executed  the  will,  and  while- the  testimony  is  conflict- 
ing a$  to  her  condition  of  mind  at  that  time,  we  are  not 
able  to  say  that  the  circuit  court  erred  in  this  particurar  in 
admitting  the  will  to  probate. 
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The  principal  question  in  the  case  is  whether  the  will 
was  properly  executed  and  attested.  Mrs.  Simon  did  not 
attach  her  signature  to  the  instrument  but  the  same  was 
executed  by  mark.  It  was  witnessed  by  Floyd  B.  Garwick, 
who  drafted  the  will,  Thyra  Rasmussen,  the  nurse  in  at- 
tendance upon  Mrs.  Simon,  and  Dr.  Martin  A.  Sehupmann, 
a  physician  who  had  been  called  in  consultation  upon  the 
case.  Miss  Rasmussen  and  Dr.  Sehupmann  each  testified 
that  they  did  not  see  Mrs.  Simon  execute  the  will;  that 
she  did  not  state  or  indicate  to  them,  or  either  of  them,  in 
any  manner,  that  she  had  executed  the  same;  that  she  did 
not  request  either  of  them  to  sign  the  instrument  as  a  wit- 
ness; that  no  one  in  her  presence  asked  either  of  them  to 
sign  the  same  as  a  witness,  and  that  they  did  not  sign  their 
names  to  the  instrument  as  witnesses,  in  the  presence  of 
the  testatrix,  at  a  place  where  it  was  possible  for  her  to 
see  them  sign. 

At  the  time  the  will  was  executed  Mrs.  Simon  occupied 
a  bed-room  at  the  west  end  of  a  suite  of  three  rooms  of 
equal  width.  The  bed  upon  which  she  lay  was  in  the  south- 
west corner  of  the  room  and  occupied  a  greater  portion  of 
the  room.  A  door  opened  from  the  north-east  corner  of 
the  bed-room  into  the  adjoining  room.  Immediately  out- 
side this  door  and  along  the  north  wall  of  the  second  room 
was  a  table.  This  room  is  referred  to  by  the  witnesses  as 
the  living  room.  East  of  the  living  room  is  the  parlor,  the 
door  between  these  two  rooms  being  in  the  center  of  the 
dividing  partition.  In  the  center  of  the  parlor  was  another 
table. 

Garwick  testifies  that  he  drew  the  will  according  to  di- 
rections which  Mrs.  Simon  gave  him  that  day;  that  after 
he  had  drafted  it  he  read  it  over  to  Mrs.  Simon  and  she 
told  him  it  was  all  right;  that  when  he  requested  her  to 
sign  it  she  stated  she  felt  too  weak  and  asked  him  to  write 
her  name  for  her,  which  he  did,  she  making  her  mark; 
that  he  then  told  her  it  was  necessary  to  have  two  wit- 
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nesses;  that  she  requested  him  to  secure  a  Mr.  Burmeister, 
who  had  been  named  as  executor  in  the  will,  and  a  Mr. 
Marth,  who  was  one  of  the  legatees,  whereupon  the  wit- 
ness informed  her  that  they  would  not  be  competent ;  that 
he  then  asked  her  if  it  would  be  satisfactory  if  he,  the  doc- 
tor and  the  nurse  should  sign  as  witnesses,  and  she  said 
that  would  be  all  right;  that  thereupon  the  witness,  Dr. 
Schupmann  and  Miss  Rasmussen  went  to  the  table  in  the 
adjoining  room,  just  outside  the  bed-room  door,  and  signed 
as  witnesses  in  the  presence  of  Mrs.  Simon  and  within 
plain  view  of  where  she  was  lying  on  the  bed;  that  her 
view  was  unobstructed  and  she  was  facing  the  three  wit- 
nesses as  they  signed  the  will.  This  witness  testifies  that 
both  Dr.  Schupmann  and  Miss  Rasmussen  were  in  the 
room  at  the  time  he  read  the  will  to  Mrs.  Simon  and  at 
the  time  the  conversation  occurred  in  reference  to  securing 
the  witnesses.  A  number  of  persons  were  present  at  the 
time  of  these  occurrences,  but  many  of  them  were  not  com- 
petent to  testify.  Mrs.  Lena  Burmeister,  the  mother  of 
the  executor  named  in  the  will,  and  Mrs.  Hattie  Waser, 
who  was  related  to  Mrs.  Simon,  both  testified  that  they 
were  present  at  the  time  of  these  occurrences  and  corrobo- 
rated the  testimony  of  Garwick  in  every  particular. 

Miss  Rasmussen  testified  that  she  was  not  present  when 
the  will  was  read  to  Mrs.  Simon  and  did  not  see  her  exe- 
cute it;  that  Mrs.  Simon  did  not  state  to  her  or  indicate 
to  her  in  any  manner  that  she  had  executed  a  will;  that 
she  signed  her  name  as  a  witness  to  a  paper  which  she  un- 
derstood was  Mrs.  Simon's  will ;  that  she  did  not  see  either 
Mr.  Garwick  or  Dr.  Schupmann  sign  as  witnesses,  and  that 
she  signed  the  paper  on  the  table  in  the  parlor  at  a  place 
entirely  without  the  presence  of  the  testatrix  and  where 
it  would  have  been  impossible  for  her  to  see  the  signing. 
This  witness  further  testified  that  when  this  paper  was  be- 
ing prepared  both  she  and  the  doctor  were  requested  to 
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leave  the  room,  and  if  Mrs.  Simon  signed  the  will  at  all 
she  did  it  while  the  witness  was  not  in  the  room. 

Dr.  Schupmann  testified  that  he  knew  a  will  was  being 
prepared  and  that  it  was  intended  that  Mrs.  Simon  should 
sign  it,  but  while  the  will  was  being  executed  he  sat  in 
the  window  on  the  north  side  of  the  bed-room;  that  the 
space  between  where  he  sat  and  the  bed  was  crowded  with 
the  persons  who  were  present  and  he  could  not  see  Mrs. 
Simon ;  that  he  did  not  see  her  execute  the  will  and  did  not 
hear  her  state  or  see  her  indicate  in  any  manner  that  she 
had  signed  the  same.  He  states  that  he  heard  some  discus- 
sion between  Garwick,  Burmeister  and  Marth  about  having 
her  make  her  mark.  Dr.  Schupmann  also  testifies  that  he, 
too,  signed  as  a  witness  at  the  table  in  the  parlor  out  of 
the  presence  of  the  testatrix. 

On  appeal  to  the  circuit  court  from  an  order  of  the 
county  court  refusing  to  admit  a  will  to  probate  the  pro- 
ponents may  prove  the  execution  of  the  will  by  any  evi- 
dence competent  to  establish  a  will  in  chancery,  and  while 
they  are  required  to  produce  the  subscribing  witnesses  if 
alive  and  sane  and  within  the  jurisdiction  of  the  court,  they 
are  not  limited  to  or  necessarily  bound  by  the  testimony  of 
the  subscribing  witnesses.  (In  re  Will  of  Barry,  219  111. 
391.)  The  conflict  between  the  testimony  of  Dr.  Schup- 
mann and  Miss  Rasmussen  and  the  other  witnesses  is  ir- 
reconcilable. Each  of  the  witnesses  testifies  minutely  and 
in  detail  to  all  the  circumstances  concerning  the  execution 
of  the  will  and  enjoyed  equal  opportunities  for  observing 
all  the  circumstances  attending  the  transaction.  The  trial 
court  saw  the  witnesses  and  heard  them  testify  and  has 
seen  fit  to  attach  greater  credibility  to  those  who  testified 
to  the  proper  execution  and  witnessing  of  the  instrument 
than  to  those  who  testified  to  the  contrary.  We  are  unable 
to  say  that  the  trial  court  reached  the  wrong  conclusion. 

Appellant  contends  that  the  circuit  court  was  without 
jurisdiction,  for  the  reason  that  the  transcript  certified  by 
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the  clerk  of  the  probate  court  did  not  show  that  the  pro- 
bate court  had  been  jegularly  convened  for  the  May  term, 
1913.  This  objection  was  not  made  on  the  trial,  but  had 
it  been  made  it  must  necessarily  have  been  overruled  for 
the  reason  that  the  certificate  was  in  proper  form  and  con- 
tained all  the  recitals  necessary  to  give  the  circuit  court 
jurisdiction.  It  recited,  among  other  things,  that  on  the 
7th  day  of  May,  191 3,  the  same  being  one  of  the  days  of 
the  May  term,  there  were  present  the  judge,  sheriff  and 
clerk  of  the  court,  and  it  then  recited  the  proceedings  which 
were  had  and  from  which  the  appeal  was  prosecuted. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Charles  E.  Morrison  vs.  Carrie  M.  Tyler  et  al. — (Car- 
rie M.  Tyler,  Appellant,  vs.  Charles  H.  Nichols 
et  al.  Appellees.) 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  4,  1915, 

1.  Wills — effect  must  be  given  to  all  the  words  if  it  can  be 
done.  Effect  must  be  given  to  all  the  words  of  a  will  if  it  can  be 
done,  and  the  intention  of  the  testator  must  be  gathered  from  the 
language  used  in  the  whole  instrument. 

2.  Same — court  may  look  to  circumstances  surrounding  testa- 
tor and  beneficiaries.  In  construing  doubtful  provisions  of  a  will, 
courts  may  look  to  the  circumstances  surrounding  the  testator  and 
the  beneficiaries  named  in  the  will  at  the  time  the  will  was  made. 

3.  Same — different  parts  of  will  should  be  harmonised,  if  pos- 
sible. Courts  are  bound  to  harmonize  the  different  parts  of  a  will 
if  it  can  be  done,  and  to  give  all  of  its  provisions  effect  if  they 
are  consistent  with  the  rules  of  law. 

4.  Same — clause  of  a  will  construed  as  contemplating  contin- 
gency of  daughter  dying  before  the  testator.  A  clause  in  a  will 
providing  that  if  the  testator's  daughter  "shall  die  leaving  a  child 
or  children  her  surviving  who  are  alive  and  in  being  at  the  time  of 
my  death,"  contemplates  the  contingency  of  the  daughter's  death 
occurring  before  that  of  the  testator,  and  if  such  contingency  does 
not  happen,  the  provision   for  distribution  depending  thereon  is 
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nullified  by  a  former  provision  for  distribution  depending  upon  an- 
other contingency  which  does  happen.     ,.. 

5.  Same — construction  which  will  disinherit  lineal  descendant 
is  not  favored.  A  construction  of  a  will  which  will  have  the  ef- 
fect of  disinheriting  a  lineal  descendant  and  heir-at-law  of  the  tes- 
tator is  not  favored. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Stead,  Lincoln  &  Fitch,  for  appellant. 

Robert  VanSands,  (Charles  S.  Cutting,  of  coun- 
sel,) for  appellee  Charles  H.  Nichols. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  construing  the  last  will  and  testament  of 
Ezekiel  Morrison,  deceased.  The  appellee  Charles  E.  Mor- 
rison, complainant  in  the  court  below,  filed  his  bill,  indi- 
vidually and  as  trustee  under  the  last  will  and  testament  of 
Ezekiel  Morrison,  asking  that  the  court  below  construe  the 
said  will,  and  made  parties  defendant,  among  others,  Car- 
rie M.  Tyler  and  Charles  H.  Nichols,  a  minor.  The  bill 
sets  out  the  will  at  length,  and  the  further  facts  therein  set 
out  sufficiently  appear  from  a  written  stipulation  as  to  the 
facts.  The  construction  of  the  will  was  sought  as  to  sec- 
tion 3  thereof,  which  disposes  of  that  portion  of  the  tes- 
tator's property  known  as  the  Clark  street  property. 

The  will  of  Ezekiel  Morrison  consists  of  six  sections 
and  three  codicils.  In  section  1  provision  is  made  for  the 
testator's  wife,  Sarah  A.  Morrison,  in  case  she  survived 
him.  As  she  did  not  survive  him  it  is  not  necessary  to 
consider  this  section.  In  section  2  he  made  certain  pro- 
visions for  his  son  Lorenzo  Morrison,  and  for  the  wife  of 
his  said  son,  Susan  Morrison.  This  section  was  annulled 
by  the  first  codicil  to  the  will,  which  will  be  referred  to 
later,  and  this  section  may  be  disregarded.     Section  3  is 
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as  follows,  with  the  exception  of  the  words  "clause  i," 
"clause  2,"  etc.,  enclosed  in  brackets,  which  are  our  own, 
and  are  merely  inserted  to  mark  the  different  provisions  of 
the  entire  section  so  they  may  be  referred  to  and  better 
understood  : 

"Section  3.  I  give,  devise  and  bequeath  to  such  of  my 
executors  hereinafter  named  as  shall  undertake  the  exe- 
cution of  this  my  will,  and  in  case  at  any  time  after  my 
death  neither  of  my  said  executors  shall  be  acting  as  such 
in  the  execution  of  this  my  will  then  to  the  person  or 
persons  who  shall  from  time  to  time  be  charged  with  and 
legally  acting  in  the  execution  of  this  my  will,  the  follow- 
ing real  estate,  with  the  improvements  thereon,  to  me  be- 
longing, to- wit:  The  south  twenty-one  (21)  feet  and  six 
(6)  inches  of  lot  five  (5),  being  twenty-one  feet  and  six 
inches  on  Clark  street  and  eighty  (80)  feet,  more  or  less, 
on  Madison  street;  and  also  the  north  one  hundred  feet 
( 100  feet)  of  lot  five  (5)  and  the  north  one  hundred  ( 100) 
feet  of  the  west  forty  (40)  feet  of  lot  six  (6),  all  in  block 
fifty-seven  (57),  in  the  original  town  of  Chicago*  in  the 
county  of  Cook  and  State  of  Illinois,  the  same  being  more 
shortly  referred  to  hereinafter  as  my  Clark  street  property, 
to  be  held  by  such  person  or  persons  upon  the  trusts  and 
uses  following,  viz. :  To  rent  the  same,  or  any  part  there- 
of, and  collect  the  rents,  issues  and  profits  of  the  same;  to 
pay  the  taxes  and  assessments  on  the  same  from  such  rents; 
to  keep  the  buildings  from  time  to  time  on  the  same  in- 
sured and  pay  the  premiums  for  such  insurance  from  the 
rents  of  the  same;  to  keep  the  buildings  from  time  to 
time  on  the  same  in  good  repair;  to  alter  such  buildings 
and  to  replace  such  buildings  in  case  such  buildings  are  de- 
stroyed or  injured  by  fire  or  otherwise;  and  in  case  such 
buildings  are  destroyed  or  damaged  to  the  extent  of  more 
than  fifty  per  cent  of  their  value  by  fire,  to  mortgage  my 
said  Clark  street  property  for  the  purpose  of  replacing  said 
buildings  or  erecting  other  buildings  in  their  stead,  but  such 
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mortgage,  if  made,  shall  be  subject  and  subsequent  to  the 
charges  on  my  said  Clark  street  property  in  this  my  will 
imposed  upon  it,  and  also  if  such  mortgage  is  made  the  net 
income  from  my  said  Clark  street  property,  after  the  pay- 
ment of  said  charges  and  the  taxes,  insurance  and  neces- 
sary expenses  of  taking  care  of  my  said  Clark  street  prop- 
erty, shall  be  applied  to  the  payment  of  said  mortgage  till 
the  same  is  fully  paid,  to  the  exclusion  of  all  other  claims 
on  said  income  under  this  my  will;  and  I  direct  that  the 
person  or  persons  having  control,  as  aforesaid,  of  my  said 
Clark  street  property  shall  out  of  the  rents  of  the  same 
pay  to  my  said  wife,  Sarah  A.  Morrison,  the  annuity  of 
$5000,  as  hereinbefore  provided,  and  I  make  said  annuity 
of  $5000  a  charge  upon  my  said  Clark  street  property  so 
long  as  said  annuity  shall  by  the  terms  of  this  my  will  be 
payable,  and  no  longer.  s  I  further  direct  that  the  person 
or  persons  having  control,  as  aforesaid,  of  my  said  Clark 
street  property  shall  out  of  the  rents  of  the  same  provide 
the  homestead  for  my  said  son  Lorenzo  in  case  it  shall  be 
the  duty  of  such  person  or  persons,  under  the  terms  hereof, 
to  provide  the  same,  and  pay  my  said  son  Lorenzo  the  an- 
nuity of  $2500,  as  hereinbefore  provided,  and  pay  the  wife 
of  my  said  son  Lorenzo,  viz.,  Susan  Morrison,  the  annuity 
of  $1000,  as  hereinbefore  provided,  in  case,  under  the  terms 
of  this  my  will,  she  becomes  entitled  to  such  annuity,  and 
I  make  the  providing  of  said  homestead  and  said  annuity 
of  $2500  and  said  annuity  of  $1000  a  charge  upon  my 
said  Clark  street  property  till  the  objects  of  this  my  will 
in  those  regards  are  fully  accomplished.  But  in  case  said 
Susan  Morrison  becomes  entitled,  under  the  terms  hereof, 
to  said  annuity,  she  may,  if  she  sees  fit,  release  my  said 
Clark  street  property  from  the  charge  of  said  annuity  of 
$1000  on  it,  and  her  deed  to  that  effect  shall  release  said 
Clark  street  property  from  said  charge  of  said  annuity  of 
$1000.  It  is  my  will,  and  I  direct,  that  my  son  Charles  E. 
Morrison  shall  have  the  exclusive  management  and  con- 
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trol  and  the  right  to  rent  and  collect  the  rents,  issues  and 
profits  of  my  said  Clark  street  property,  and  such  manage- 
ment and  control  and  the  right  to  rent  and  collect  rents  is 
hereby  given  to  him  for  and  during  the  entire  time  he  shall 
live  after  my  death,  and  he  shall  be  paid  and  have  the  right 
to  retain,  and  I  hereby  give  him,  from  the  rents,  issues  and 
profits  of  my  said  Clark  street  property,  the  sum  of  $2500 
a  year  (over  and  above  his  fees  as  my  executor)  as  a  sal- 
ary for  his  services  in  that  regard  for  all  the  time  he 
shall  perform  or  be  willing  to  perform  such  services,  and  I 
make  said  last  named  sum  of  $2500  yearly  to  my  said  son 
Charles  E.  a  charge  on  my  said  Clark  street  property  so 
long  as  the  same  shall,  under  the  terms  of  this  my  will, 
be  payable,  and  my  said  son  Charles  E.  may  retain  said 
salary  irt  monthly  installments  if  he  sees  fit.  The  net  in- 
come from  my  said  Clark  street  property  over  and  above 
the  sums  in  this  my  will  charged  upon  it  and  directed  to 
be  paid  from  its  rents,  issues  and  profits  shall  be  equally 
divided,  half  and  half,  alike  between  my  said  son  Charles 
E.  Morrison  and  my  daughter,  Abbie  Nichols,  so  long  as 
they  both  shall  live  after  my  death,  such  division  to  be 
made  quarter  yearly  or  at  such  other  times  as  they  may 
agree  among  themselves.  And  the  survivor  of  my  said 
son  Charles  E.  and  my  said  daughter,  Abbie,  shall  be  en- 
titled to  such  survivor's  half  of  said  income  from  my  said 
Clark  street  property  so  long  as  such  survivor  shall  live. 

"[Clause  1.]  In  case  my  said  daughter,  Abbie,  dies, 
either  before  or  after  my  death,  leaving  a  child  or  children 
her  surviving  and  also  leaving  my  said  son  Charles  E.  her 
surviving,  then  I  direct  that  my  said  son  Charles  E.  shall 
keep,  and  from  time  to  time  invest,  the  share  of  the  income 
of  my  said  Clark  street  property  which  my  said  daughter, 
Abbie,  would  be  entitled  to  under  this  my  will  if  she 
was  alive,  for  such  child  or  children  of  my  said  daughter, 
Abbie,  (and  I  give  such  share  of  such  income  to  them,) 
Until  the  youngest  of  such  children  attains  majority.    But 
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my  said  son  Charles  E.  may  expend,  from  time  to  time, 
such  portions  of  such  share  as  he  shall  deem  prudent  in 
and  about  the  maintenance  and  education  of  such  child  or 
children  of  my  said  daughter,  Abbie,  and  upon  the  young- 
est of  said  child  or  children  of  my  said  daughter,  Abbie, 
attaining  majority,  if  my  said  son  Charles  E.  is  then  alive 
and  my  said  daughter,  Abbie,  is  then  dead,  then,  subject  to 
the  charges  aforesaid,  I  give,  devise  and  bequeath  one-half 
of  my  said  Clark  street  property  to  my  said  son  Charles  E. 
Morrison  and  the  other  half  of  my  said  Clark  street  prop-, 
erty  to  the  children  and  the  descendants  of  the  children 
(if  any)  of  my  said  daughter,  Abbie,  the  descendants  of  a 
child  of  my  said  daughter,  Abbie,  to  take  such  portion  of 
the  same  as  their  parents  would  have  taken  if  alive. 

"[Clause  2.]  If  my  said  son  Charles  E.  dies  before  the 
death  of  my  said  daughter,  Abbie,  leaving  a  child  or  chil- 
dren him  surviving,  then  I  give  and  bequeath  the  share  of 
the  income  of  my  said  Clark  street  property  which  my  said 
son  Charles  E.  would  be  entitled  to  under  this  my  will  if 
he  was  alive,  to  his  child  or  children,  share  and  share  alike, 
until  the  youngest  of  his  said  children  shall  attain  majority, 
and,  in  the  case  last  supposed,  upon  the  youngest  of  the 
children  of  my  said  son  Charles  E.  attaining  majority,  I 
give,  devise  and  bequeath,  subject  to  the  charges  aforesaid, 
one-half  of  my  said  Clark  street  property  to  the  child  or 
children  and  descendants  of  a  child  or  children  of  my  said 
son  Charles  E.,  the  descendants  of  a  child  or  children  tak- 
ing the  share  their  parents  would  have  taken  if  alive,  and 
the  other  half  of  my  said  Clark  street  property  I  give,  de- 
vise and  bequeath,  subject  to  the  charges  aforesaid,  to  my 
said  daughter,  Abbie,  if  she  be  then  alive,  or  if  she  be  then 
dead,  to  her  surviving  child  or  children  and  the  descendants 
of  a  child  or  children,  the  descendants  of  a  child  or  chil- 
dren taking  the  share  which  their  parents  would  have  taken 
if  alive,  and  if  my  said  daughter,  Abbie,  be  then  dead  and 
have  no  descendants  then  living,  then  I  give,  devise  and  be- 
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queath,  subject  to  the  charges  aforesaid,  the  whole  of  my 
said  Clark  street  property  to  the  child  or  children  and  de- 
scendants of  a  child  or  children  of  my  said  son  Charles  E., 
the  descendants  of  a  child  or  children  taking  the  share 
which  their  parents  would  have  taken  if  alive. 

"[Clause  3.]  If  either  my  said  son  Charles  E.  or  my 
daughter,  Abbie,  shall  die  leaving  no  child  or  children  nor 
descendants  of  a  child  or  children  surviving  him  or  her, 
the  portion  of  the  income  of  my  said  Clark  street  property 
to  which  such  decedent  would  be  entitled  under  the  terms 
of  this  my  will  if  living  shall  be  paid  to  the  survivor  of 
the  two. 

"[Clause  4.]  If  my  said  daughter,  Abbie,  should  die  be- 
fore my  said  son  Charles  E.  and  leave  no  child  or  descend- 
ants of  a  child  or  children  her  surviving,  then,  subject  to 
the  charges  aforesaid,  I  give,  devise  and  bequeath  my  said 
Clark  street  property  to  my  said  son  Charles  E.  and  to  his 
heirs  forever. 

"[Clause  5.]  If  my  said  daughter,  Abbie,  shall  die 
leaving  a  child  or  children  or  the  descendants  of  a  child  or 
children  her  surviving  who  are  alive  and  in  being  at  the 
time  of  my  death,  then,  upon  the  youngest  of  such  descend- 
ants or  children  attaining  majority,  I  give,  devise  and  be- 
queath, subject  to  the  charges  aforesaid,  one-half  of  my 
said  Clark  street  property  to  such  children  and  descendants 
of  my  said  daughter,  Abbie,  her  living  children  to  take 
equally  and  the  descendants  of  a  child  or  children  to  take 
the  share  their  parents  would  have  taken  if  alive;  and  the 
other  half  of  my  said  Clark  street  property  I  give,  devise 
and  bequeath,  subject  to  the  charges  aforesaid,  to  my  said 
son  Charles  E.  if  he  be  then  living,  and  if  he  be  dead,  then 
to  his  child  or  children  and  descendants  of  a  child  or  chil- 
dren, the  descendants  of  a  child  or  children  to  take  the 
share  which  their  parents  would  have  taken  if  alive,  and 
if  my  said  son  Charles  E.  be  then  dead  and  have  no  de- 
scendants living,  then  in  that  event,  and  subject  to  the 
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charges  aforesaid,  I  give  all  my  said  Clark  street  prop- 
erty to  the  descendants  of  my  said  daughter,  Abbie,  to  be 
shared  by  them  as  above  provided  in  case  of  the  one-half 
of  the  same  coming  to  them. 

"[Clause  6.]  In  case  none  of  the  contingencies  above 
in  this  section  provided  for  with  reference  to  the  final  dis- 
position of  the  fee  of  my  said  Clark  street  property  shall 
happen,  then  upon  the  death  of  .the  survivor  of  my  said 
son  Charles  E.  and  my  said  daughter,  Abbie,  subject  to  the 
charges  aforesaid,  I  give,  devise  and  bequeath  one-half  of 
my  said  Clark  street  property  to  the  heirs-at-law,  under  the 
then  existing  statutes  of  the  State  of  Illinois,  of  my  said 
son  Charles  E.,  and,  subject  to  the  charges  aforesaid,  the 
other  half  of  my  said  Clark  street  property  to  such  heirs- 
at-law  of  my  said  daughter,  Abbie,  to  them  and  their  heirs 
forever." 

By  section  4  the  testator  devised  a  large  amount  of  his 
real  estate  by  description,  and  all  the  rest  and  residue  of 
his  real  estate  to  his  son  Charles  E.  Morrison  and  to  his 
daughter,  Abbie.  By  section  5  the  testator  bequeathed  all 
his  personal  property  to  said  Charles  E.  Morrison  and  his 
said  daughter,  Abbie.  By  section  6  he  appointed  Charles 
E.  Morrison  and  Abbie  Nichols  the  executors  of  his  will. 

There  are  three  codicils  to  the  will.  By  the  first  codi- 
cil, dated  October  26,  1882,  the  testator  provided  that  as 
Susan  Morrison,  wife  of  Lorenzo  Morrison,  had  died  since 
the  execution  of  his  said  will  he  revoked  all  of  section  2 
of  said  will,  and  directed  that  out  of  the  proceeds  of  the 
income  of  his  estate  there  should  be  paid  to  his  son  Lorenzo 
$100  a  month  as  long  as  he  lived.  Lorenzo  died  before 
the  bill  was  filed.  By  a  second  codicil,  dated  November  3, 
1888,  the  testator  provided  that  the  persons  acting  in  exe- 
cution of  his  will  should  have  the  power  to  make  a  ground 
lease  for  said  Clark  street  property  for  ninety-nine  years. 
By  the  third  codicil,  dated  December  22,  1894,  he  revoked 
the  appointment  of  Abbie  Nichols,  his  daughter,  as  execu- 
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trix,  as  provided  in  section  6  of  the  original  will,  and  ap- 
pointed his  son  Charles  E.  Morrison  sole  executor  of  his 
last  will  and  testament  and  the  codicils  thereto. 

The  defendant  Carrie  M.  Tyler  answered  the  bill  and 
Charles  H.  Nichols  answered  by  his  guardian  ad  litem.  On 
the  hearing  the  chancellor  found  and  decreed  that  the  true 
meaning  and  construction  of  the  said  will  is,  that  upon  the 
death  of  Abbie  Nichols,  the  complainant,  Charles  E.  Mor- 
rison, became  and  is  the  owner,  in  fee  simple,  of  an  un- 
divided one-half  of  the  real  estate  in  controversy  and  is 
entitled  to  the  income  therefrom,  together  with  the  exclu- 
sive management  and  control  of  the  entire  property,  includ- 
ing the  right  to  rent  the  same  and  collect  the  rents,  issues 
and  profits  therefrom  during  his  lifetime,  and  to  retain 
from  such  rents  a  salary  of  $2500  per  annum  for  such 
services.  There  is  no  controversy  as  to  this  finding  of  the 
chancellor  or  to  the  decree  in  this  regard.  The  chancellor 
further  found  and  decreed  that  defendants  Carrie  M.  Ty- 
ler and  Charles  H.  Nichols  each  became  and  is  the  owner, 
in  fee  simple,  of  an  undivided  one-fourth  of  said  real  es- 
tate and  is  entitled  to  the  income  therefrom,  subject  to  the 
right  of  Charles  E.  Morrison  to  manage  and  control  said 
real  estate  and  to  rent  and  collect  the  rents  therefrom,  each 
of  the  said  interests  being  subject  also  to  the  proportionate 
share  of  the  salary  of  Charles  E.  Morrison. 

There  is  no  controversy  about  the  facts,  which  are  as 
follows:  Ezekiel  Morrison,  of  Cook  county,  Illinois,  died 
in  1895,  leaving  a  last  will  and  testament.  He  left  him 
surviving  at  his  death,  his  sons,  Lorenzo  Morrison  and 
Charles  E.  Morrison,  and  his  daughter,  Mrs.  Abbie  Nich- 
ols. Sarah  A.  Morrison,  the  wife  of  Ezekiel  Morrison, 
died  prior  to  his  death,  and  Lorenzo  Morrison  died  after 
the  death  of  his  father,  leaving  no  descendants  him  sur- 
viving. Charles  E.  Morrison  is  still  living  and  has  had  no 
children.  He  undertook  the  trusteeship  under  the  will  and 
has  acted  as  such  trustee  since  the  death  of  Ezekiel  Morri- 
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son.  Abbie  Nichols,  the  daughter,  was  married  twice.  By 
her  first  husband  she  had  one  daughter,  the  appellant,  Car- 
rie M.  Tyler,  and  by  her  second  husband  she  had  one  son, 
Charles  M.  Nichols,  who  died  on  or  about  December  20, 
191 1,  leaving  one  son,  Charles  H.  Nichols,  one  of  the  ap- 
pellees, a  minor  of  about  the  age  of  thirteen  years.  Abbie 
Nichols  died  November  29,  191 2,  leaving  as  her  next  of 
kin  and  only  heirs-at-law  the  said  Carrie  M.  Tyler,  her 
daughter,  and  said  Charles  H.  Nichols,  her  grandson.  At 
the  date  of  the  execution  of  the  will  of  Ezekiel  Morrison, 
in  1881,  Carrie  M.  Tyler  and  Charles  M.  Nichols  were  liv- 
ing* a&ed,  respectively,  twelve  years  and  eight  years,  and 
at  the  death  of  Ezekiel  Morrison,  in  1895,  they  also  were 
both  living.  Charles  H.  Nichols,  son  of  Charles  M.  Nich- 
ols, was  not  living  and  in  being  at  the  death  of  said  Eze- 
kiel Morrison. 

The  provisions  of  the  first  part  of  section  3  making 
certain  bequests  to  Sarah  A.  Morrison,  Lorenzo  Morrison 
and  Susan  Morrison,  his  wife,  a  charge  on  said  property 
may  be  disregarded,  said  Sarah  A.  Morrison  having  pre- 
deceased the  testator  and  Lorenzo  Morrison  and  his  wife 
having  died  before  the  bill  in  this  cause  was  filed,  and 
there  being  no  contest  over  the  right  of  Charles  E.  Morri- 
son to  manage  the  property  and  collect  the  rents  and  issues 
therefrom  and  withhold  from  such  rents  and  profits  the 
sum  of  $2500,  annually,  for  himself  during  his  life.  The 
question  narrows  down  to  that  portion  of  section  3  which 
we  have  set  out  under  clauses  1  to  6.  By  these  different 
clauses  the  testator  evidently  undertook  to  provide  for  the 
disposition  of  the  Clark  street  property  in  different  ways, 
according  to  different  contingencies  which  he  anticipated 
might  happen  and  which  he  undertook  to  provide  for. 
From  the  foregoing  statement  of  facts  it  will  be  seen  that 
the  contingencies  provided  for  by  that  portion  of  section  3 
which  we  have  denominated  clause  2  did  not  happen,  and 
the  same  is  true  of  those  portions  of  section  3  which  we 
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have  separated  as  above  for  the  purpose  of  analyzing  said 
section  and  coming  under  clauses  3,  4  and  6.  The  ques- 
tions then  involved  in  this  litigation  are  to  be  determined 
principally  from  the  construction  of  clauses  1  and  5.  It 
is  necessary,  however,  to  consider  the  other  clauses  of  sec- 
tion 3  and  other  portions  of  the  will  that  throw  any  light 
on  the  portions  of  the  will  in  question. 

This  appeal  is  prosecuted  by  Carrie  M.  Tyler.  It  is 
her  contention  that  clause  5  governs  to  the  exclusion  of 
the  rest  of  the  said  section,  and  that  its  meaning  is,  that 
only  those  children  and  descendants  of  Abbie  Nichols  who 
were  alive  and  in  being  at  the  time  of  the  death  of  the 
testator  can  take,  and  that  such  is  the  clear  intention  of 
the  testator ;  that,  consequently,  on  the  death  of  her  mother, 
Abbie  Nichols,  (she  being  the  only  person  within  the  class, 
of  child  or  descendant  of  a  child  or  children  of  Abbie  Nich- 
ols who  was  alive  and  in  being  at  the  time  of  the  testa- 
tor's death,)  she  became  entitled  to  one-half  the  fee  in  the 
Clark  street  property,  subject  to  the  right  of  control  of! 
Charles  E.  Morrison  of  the  entire  property  and  to  his  sal- 
ary, and  that  Charles  H.  Nichols  has  no  interest  therein. 
On  behalf  of  appellee  Charles  H.  Nichols  it  is  contended 
that  under  a  proper  construction  of  the  entire  section  3, 
and  particularly  of  that  part  set  out  in  clause  1  which  pro- 
vides for  the  only  contingency  that  actually  did  happen, 
the  fee  of  the  property  is  now  vested  as  the  superior  court 
found  in  construing  the  will, — one-half  in  Charles  E.  Mor- 
rison, one-fourth  in  Carrie  M.  Tyler  and  one-fourth  in 
Charles  H.  Nichols. 

In  construing  wills  and  testaments  certain  rules  have 
been  adopted  and  followed  by  all  courts,  which  are  well 
stated  by  Mr.  Chief  Justice  Marshall  in  Smith  v.  Bell,  6 
Pet.  68,  (8  L.  C.  P.  ed.  322)  :  "The  first  and  great  rule 
in  the  exposition  of  wills,  to  which  all  other  rules  must 
bend,  is,  that  the  intention  of  the  testator  expressed  in  his 
will  shall  prevail,  provided  it  be  consistent  with  the  rules 
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of  law.  (Doug.  322;  1  Black.  Rep.  672.)  This  principle 
is  generally  asserted  in  the  construction  of  every  testa- 
mentary disposition.  It  is  emphatically  the  will  of  the 
person  who  makes  it,  and  is  defined  to  be  'the  legal  decla- 
ration of  a  man's  intentions  which  he  wills  to  be  performed 
after  his  death.'  (2  Blackstone's  Com.  499.)  These  in- 
tentions are  to  be  collected  from  his  words  and  ought  to 
be  carried  into  effect  if  they  be  consistent  with  law.  In 
the  construction  of  ambiguous  expressions  the  situation  of 
the  parties  may  very  properly  be  taken  into  view.  The  ties 
which  connect  the  testator  with  his  legatees,  the  affection 
subsisting  between  them,  the  motives  which  may  reasonably 
be  supposed  to  operate  with  him  and  to  influence  him  in 
the  disposition  of  his  property,  are  all  entitled  to  consid- 
eration in  expounding  doubtful  words  and  ascertaining  the 
meaning  in  which  the  testator  used  them."  In  Howe  v. 
Hodge,  152  111.  252,  the  court  said:  "The  polar  star  in 
the  interpretation  of  a  will  is  the  intention  of  the  testator. 
This  intention  is  to  be  gathered  from  the  words  and  ex- 
pressions used  in  the  will  itself.  The  different  provisions 
and  parts  of  the  instrument  are  to  be  compared  with  and 
read  in  the  light  of  each  other,  so  as,  if  possible,  to  deduce 
therefrom  an  harmonious  whole.  The  general  intent  of  the 
will  is  to  be  carried  into  effect  at  the  expense  of  any  par- 
ticular intent,  provided  such  general  intent  is  consistent 
with  the  rules  of  law,  for  when  there  are  conflicting  in- 
tents that  which  is  the  most  important  must  prevail."  In 
this  connection  there  is  another  rule  that  has  been  univer- 
sally adopted  and  followed  by  the  courts,  which  is,  that  ef- 
fect must  be  given  to  all  the  words  of  a  will  if  it  can  be 
done,  and  that  the  intention  of  the  testator  must  be  gath- 
ered from  the  language  used  in  the  entire  will.  Black  v. 
Jones,  264  111.  548,  and  cases  cited. 

Approaching  the  consideration  of  the  will  in  question 
with  the  foregoing  rules  in  mind,  it  firfct  appears  from  sec- 
tion 3  of  the  will  that  it  was  the  clear  intent  of  the  testator 
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to  devise  the  Clark  street  property  to  Charles  E.  Morrison 
and  Abbie  Nichols  and  to  their  children  or  descendants 
generally.  Unless  we  adopt  the  construction  of  clause  5  as 
contended  for  by  counsel  for  appellant,  and  aside  from  the 
control  of  the  property  by  Charles  E.  Morrison  and  his 
salary  for  managing  same,  there  is  nowhere  in  section  3, 
or  in  the  entire  will,  any  intent  to  make  any  difference  in 
the  disposition  of  the  property  between  Charles  E.  Morri- 
son and  Abbie  Nichols  or  their  descendants.  Nor  is  there 
shown,  aside  from  clause  5,  any  intent  or  disposition  to 
make  any  discrimination  in  any  way  between  any  of  the 
children  or  descendants  of  Abbie  Nichols.  In  the  first, 
second  and  sixth  clauses  of  the  will  the  testator  provided 
for  the  ultimate  disposition  of  the  Clark  street  property 
in  the  event  of  certain  contingencies,  any  one  of  which  was 
apt  to  happen  when  he  executed  the  will,  just  as  much  so 
as  the  contingency  mentioned  in  clause  5.  In  all  of  these 
clauses  he  provides  that  the  property  shall  go  to  the  chil- 
dren and  the  descendants  of  the  children  of  his  said  daugh- 
ter, Abbie,  and  there  is  no  discrimination  made  between 
any  such  children  or  descendants.  For  that  reason,  in  the 
absence  of  any  other  explanation,  it  is  difficult  to  conceive 
how  the  testator  could  have  intended  that  clause  5  should 
have  the  effect  contended  for  by  counsel  for  the  appel- 
lant, as  the  intent  of  the  testator  is  gathered,  according  to 
the  rules,  from  the  language  of  the  whole  will.  Had  the 
testator  intended  to  disinherit  any  of  the  children  or  de- 
scendants of  Abbie  Nichols  he  could  have  done  so  in  plain 
words,  and  there  can  be  no  doubt  that  he  had  the  ability 
so  to  do.  From  other  evidence  in  the  record  we  infer  that 
the  gross  income  from  the  estate  is  upwards  of  $60,000 
a  year.  One  of  his  three  children  was  his  son  Lorenzo, 
and  the  testator  left  him  but  $100  a  month,  to  be  paid- him, 
during  his  life,  and  the  use  of  a  homestead  worth  not  to 
exceed  $5000,  so  there  can  be  no  doubt  that  had  the  tes- 
tator any  intention  whatever  of  disinheriting  any  of  the 
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children  or  descendants  of  Abbie  Nichols  he  would  have 
said  so  in  plain  words,  about  which  there  would  have  been 
no  question.  It  is  proper  Jo  look  to  the  situation  and  cir- 
cumstances surrounding  the  testator  and  the  beneficiaries 
named  in  the  will  at  the  time  the  same  was  drawn  and 
executed.  The  daughter,  Abbie  Nichols,  at  that  time  was 
married  and  had  two  children,  Carrie  M.  and  Charles  M. 
Charles  M.  died  about  eleven  months  before  his  mother 
died,  and  had  he  survived  her  this  suit  would  be  totally 
unnecessary,  as  there  would  then  be  no  question  about  the 
effect  and  construction  of  clause  5.  Also,  in  that  event, 
clause  5  and  clause  1  would  be  in  entire  harmony.  We 
are  bound  to  harmonize  the  different  parts  of  this  will,  if 
possible,  and  to  give  all  its  provisions  effect  if  we  can  do 
so  consistently  with  the  rules  of  law. 

The  contingency  that  actually  happened  is  that  set  out 
in  that  part  of  section  3  of  the  will  which  we  have  placed 
under  clause  1.  This  portion  made  a  disposition  of  the 
Clark  street  property  "in  case  my  said  daughter,  Abbie, 
dies,  either  before  or  after  my  death,  leaving  a  child  or 
children  her  surviving  and  also  leaving  my  said  son  Charles 
E.  her  surviving."  She  did  die  after  the  death  of  the  tes- 
tator, she  did  leave  a  child  and  also  a  grandchild  her  sur- 
viving, and  the  son  of  the  testator,  Charles  E.,  also  survived 
her.  There  is  no  question  but  that  under  said  clause  1,  if 
that  clause  is  to  be  given  effect,  the  fee  in  the  Clark  gtreet 
property  would  ultimately  vest  as  found  by  the  superior 
court, — one-half  in  Charles  E.  Morrison,  one-fourth  in 
Carrie  M.  Tyljer  and  one-fourth  in  Charles  H.  Nichols.  It 
remains  to  consider  whether  clause  5  should  be  construed 
in  the  manner  contended  for  by  counsel  for  appellant,  to 
the  exclusion  of  the  rest  of  the  entire  section  3. 

It  is  insisted  by  counsel  for  appellant  that  by  clause  5 

the  testator  meant  and  intended  that  in  the  event  of  the 

death  of  his  daughter,  Abbie,  either  before  or  after  the 

testator's  death,  leaving  children,  one-half  of  the  Clark 
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street  property  would  go  to  only  such  of  her  children,  or 
descendants  of  child  or  children  her  surviving,  as  were  liv- 
ing and  in  being  at  the  time  of  the  testator's  death.  It  is 
impossible  to  give  this  clause  such  a  construction  unless  we 
ignore  or  render  void  the  provisions  of  clause  i.  Aside 
from  any  other  part  of  the  will,  taking  clause  5  by  itself, 
what  does  it  mean?  The  first  part  of  the  clause  contains 
the  language  relied  on  by  counsel  for  appellant,  as  follows : 
"If  my  said  daughter,  Abbie,  shall  die  leaving  a  child  or 
children  or  the  descendants  of  a  child  or  children  her  sur- 
viving who  are  alive  and  in  being  at  the  time  of  my  death," 
etc.  Counsel  for  appellant  have  cited  a  number  of  authori- 
ties on  the  proposition  that  clause  5  was  not  intended  to 
apply  only  in  the  event  that  Abbie  died  before  the  testator, 
but  was  intended  to  govern  the  disposition  of  the  property 
upon  her  death  at  any  time  under  the  conditions  stated  in 
that  clause.  We  do  not  regard  th^se  authorities  in  point, 
as  they  are  all  subject  to  the  rule  that  the  intent  of  the  tes- 
tator as  expressed  in  the  will  must  govern,  and  a  careful 
reading  of  clause  5  shows  that  it  is  not  the  intent  to  pro- 
vide for  any  other  contingency  than  that  of  the  daughter, 
Abbie,  dying  before  the  testator.  The  only  way  in  which 
the  contingency  mentioned  in  that  clause  could  happen, — 
that  Abbie  Nichols  would  die  leaving  a  child  or  children 
or  the  descendants  of  a  child  or  children  her  surviving  who 
were  alive  and  in  being  at  the  time  of  the  testator's  death, — 
would  be  that  Abbie  Nichols*  death  would  precede  the 
death  of  the  testator.  Counsel  for  appellant  insist  on  re- 
stricting the  class  they  contend  takes  under  this  clause  to 
those  of  the  children  or  descendants  of  Abbie  Nichols  who 
are  alive  and  in  being  at  the  time  of  the  testator's  death. 
But  they  must  also,  under  this  clause,  be  children  or  de- 
scendants of  children  of  Abbie  Nichols  who  shall  be  sur- 
viving her  if  she  shall  die.  Manifestly,  the  only  manner 
in  which  such  a  class  could  come  into  being  as  would  be 
entitled  to  take  under  this  clause  would  be  that  Abbie  Nich- 
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ols  would  die  leaving  children  or  descendants  of  children 
and  that  after  her  death  the  testator  would  die.  Then  such 
of  the  children  or  descendants  of  children  of  Abbie  Nichols 
as  were  living  at  that  time,  and  who  were  also  the  survivors 
of  Abbie  Nichols  by  reason  of  her  previous  death,  would 
answer  the  description  of  such  class.  But  such  a  class  of 
children  or  descendants  who  were  both  survivors  of  Abbie 
Nichols  and  living  at  the  time  of  Ezekiel  Morrison's  death 
never  existed.  Unless  she  died  before  the  testator  she  could 
not  leave  children  or  descendants  of  children  who  would  an- 
swer to  the  class  th^t  appellant  contends  were  the  only  ones 
who  could  take  under  clause  5,  viz.,  children  and  descend- 
ants of  children  who  survived  her  and  who  were  alive  and 
in  being  at  the  time  of  the  testator's  death.  If  our  con- 
struction of  this  language  of  clause  5  is  correct,  then  that 
clause  may  be  disregarded  in  the  same  manner  as  clauses  2, 
3,  4  and  6,  as  providing  for  a  disposition  of  the  property 
in  case  of  a  contingency  that  did  not  occur, — that  is,  the 
death  of  Abbie  Nichols  before  the  death  of  the  testator, — 
and  to  a  class  of  persons  that  never  existed  or  fulfilled  the 
description  of  those  who  could  take.  If  the  construction 
contended  for  by  appellant  is  adopted,  the  lineal  descendant 
and  heir-at-law  of  the  testator  would  be  disinherited.  Such 
construction  is  not  favored  where  the  will  is  susceptible  of 
another  construction  that  will  not  disinherit  the  natural  heir. 
30  Am.  &  Eng.  Ency.  of  Law,  668,  669;  40  Cyc.  1412; 
Straw  v.  Barnes,  250  111.  481 ;  Olcott  v.  Tope,  213  id.  124. 
We  have  carefully  considered  the  able  and  exhaustive 
brief  of  counsel  for  appellant  in  this  case,  but  after  a  care- 
ful consideration  of  the  entire  will  and  all  the  facts  and 
circumstances  surrounding  the  execution  thereof  we  are 
convinced  that  the  construction  given  the  will  by  the  court 
below  was  the  only  reasonable  and  correct  construction  that 
could  have  been  given,  and  the  decree  of  the  superior  court 
will  be  affirmed.  ^  amrtned. 
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The  People  op  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Louis  Grosenheider,  Plaintiff  in  Error. 

Opinion  Med  December  16,  191 4— Rehearing  denied  Feb.  5,  1915. 

1.  Criminal  law — when  a  person  cannot  escape  consequences 
of  killing  by  setting  up  claim  of  self-defense.  A  person  who  seeks 
and  brings  on  an  assault,  and  who,  when  he  finds  the  person  as- 
saulted is  armed  and  ready  to  defend  himself,  produces  a  weapon 
and  kills  him,  cannot  escape  the  consequences  of  the  killing  by  set- 
ting up  a  claim  of  self-defense. 

2.  Same — when  the  Supreme  Court  will  not  reverse  on  the  evi- 
dence. It  is  only  when  the  Supreme  Court  is  able  to  say,  from  a 
careful  consideration  of  the  whole  testimony,  that  there  is  clearly 
a  reasonable  and  well  founded  doubt  of  the  guilt  of  the  accused, 
that  it  will  interfere  on  the  ground  that  the  evidence  does  not  sup- 
port the  verdict. 

3.  Same — when  instruction  as  to  what  does  not  justify  killing 
is  not  erroneous.  An  instruction  given  at  the  request  of  the  Peo- 
ple, stating  that  although  the  jury  might  believe,  from  the  evi- 
dence, that  the  deceased  had  a  club  and  spade  with  him  at  the  time 
and  immediately  before  he  was  killed,  that  fact,  alone,  would  not 
justify  the  accused  in  killing  him,  is  not  erroneous  because  it  does 
not  mention  the  fact,  testified  to  by  the  accused,  that  the  deceased 
had  struck  the  accused  with  the  spade  and  had  raised  the  spade  to 
strike  him  again,  where  such  facts  are  mentioned  in  other  instruc- 
tions for  the  People  on  the  same  subject  of  self-defense. 

4.  Same — what  necessary  to  justify  killing  though  the  deceased 
was  the  assailant.  The  mere  fact  that  the  deceased  was  the  as- 
sailant and  had  struck  the  accused  with  a  spade  and  was  about  to 
strike  him  again  does  not  justify  the  accused  in  striking  the  de- 
ceased a  mortal  blow  with  a  club,  provided  such  mortal  blow  was 
not  necessary,  or  apparently  necessary,  in  order  to  save  the  life  of 
the  accused  or  prevent  his  receiving  great  bodily  harm. 

5.  Same — when  refusal  of  an  instruction  stating  difference  be- 
tween murder  and  manslaughter  is  harmless.  The  refusal  of  an  in- 
struction stating  the  difference  between  murder  and  manslaughter 
is  harmless,  where  the  jury  found  the  accused  guilty  of  manslaugh- 
ter, only. 

6.  Same — instruction  as  to  impeaching  witness  should  refer  to 
his  "reputation"  for  veracity  and  not  to  his  "character."  An  in- 
struction upon  the  subject  of  the  impeachment  of  a  witness  should 
refer  to  the  "reputation"  of  the  witness  for  truth  and  veracity  and 
not  to  the  "character"  of  the  witness  in  respect  to  such  matter. 
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Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  A.  M.  Rose,  Judge,  presiding. 

Miller  &  McDavid,  and  J.  E.  Hogan,  (H.  L.  Bal- 
lard, and  J.  L.  Dryer,  of  counsel,)  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  J.  Earl  Major,  State's 
Attorney,  and  Eugene  P.  Morris,  (Thomas  A.  Gasaway, 
and  Hill  &  Bullington,  of  counsel,)  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 
The  plaintiff  in  error,  Louis  Grosenheider,  together 
with  his  father,  Herman  Grosenheider,  Sr.,  and  his  two 
brothers,  Herman  Grosenheider,  Jr.,  and  Edward  Grosen- 
heider, were  indicted  by  the  grand  jury  in  the  circuit  court 
of  Montgomery  county,  at  the  November  term,  191 3,  for 
the  murder  of  August  Grosenheider,  and  on  a  trial  had  in 
that  court  the  jury  returned  a  verdict  finding  the  plaintiff 
in  error  guilty  of  manslaughter  and  his  age  to  be  thirty- 
four  years,  and  finding  the  other  defendants  not  guilty. 
A  motion  for  a  new  trial  was  made  and  overruled  by  the 
court  and  judgment  rendered  on  the  verdict,  and  said  de- 
fendant was  sentenced  to  the  penitentiary.  He  has  sued 
out  a  writ  of  error  to  this  court,  assigning  as  error  the 
improper  admission  of  evidence  over  the  objection  of  de- 
fendants; the  giving  and  refusal  of  certain  instructions; 
that  the  verdict  of  the  jury  is  contrary  to  the  evidence  in 
the  case,  and  that  the  State's  attorney  made  improper  re- 
marks to  the  jury  in  his  closing  argument. 

The  circumstances  of  the  homicide  were  as  follows: 
The  deceased,  August  Grosenheider,  was  the  son  of  Frank 
Grosenheider,  Sr.,  and  the  brother  of  Frank  Grosenhei- 
der, Jr.  Herman  Grosenheider,  Sr.,  and  Frank  Grosen- 
heider, Sr.,  were  brothers  and  lived  on  adjoining  farms, 
the  former  residing  in  Macoupin  county  and  the  latter  just 
across  the  line,  east,  in  Montgomery  county.  It  appears 
from  the  evidence  there  had  been  a  dispute  for  many  years 
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between  them  as  to  the  exact  location  of  a  portion  of  the 
boundary  line  between  their  farms  and  the  dispute  had 
caused  trouble  between  their  respective  families.  About 
six  weeks  prior  to  the  fight  in  which  August  Grosenheider 
received  the  injuries  which  caused  his  death,  while  plain- 
tiff in  error  and  his  brothers,  Herman,  Jr.,  and  Edward, 
were  working  in  the  road  near  the  point  in  dispute,  Au- 
gust Grosenheider,  the  deceased,  and  Frank,  Jr.,  passed  in 
wagons.  They  had  some  words,  and  Frank,  Jr.,  got  out  of 
his  wagon  and  threatened  his  cousins,  Louis  and  Herman, 
Jr.,  with  a  shovel,  but  was  persuaded  by  his  brother,  August, 
to  get  into  his  wagon  and  drive  on.  On  the  morning  of 
November  20,  191 3,  the  day  of  the  homicide,  plaintiff  in 
error,  while  delivering  milk  at  the  station  of  an  interurban 
road  near  the  farm,  was  attacked  by  Frank,  Jr.,  and  they 
had  a  scuffle  at  the  station  platform.  The  team  of  plain- 
tiff in  error  ran  away  and  ran  home,  and  Frank  followed 
him  part  of  the  way,  daring  him  to  fight.  Plaintiff  in  er- 
ror walked  home,  and  soon  after  his  arrival  Frank  Grosen- 
heider, Sr.,  together  with  his  sons,  Frank,  Jr.,  and  August, 
the  deceased,  about  nine  o'clock  in  the  forenoon,  loaded  a 
wagon  with  posts  and  some  tools.  Frank,  Jr.,  also  placed 
in  the  wagon  three  clubs,  and  they  then  drove  down  to  the 
disputed  line,  which  was  along  a  hedge  running  north  and 
south  between  the  two  farms.  The  hedge  extended  up  to 
a  public  road  which  ran  east  and  west  past  the  two  farms. 
Frank  Grosenheider,  Sr.,  claimed  the  land  up  to  the  hedge, 
while  Herman  Grosenheider,  Sr.,  claimed  that  the  line  was 
about  four  feet  farther  east.  There  had  been  a  right  of 
way  along  this  line  for  many  years  which  had  been  sold  by 
Frank  Grosenheider,  Sr.,  to  one  Prange,  who  a  few  days 
before  had  re-conveyed  the  right  of  way  to  Frank  Grosen- 
heider, Sr.  The  purpose  of  Frank  Grosenheider,  Sr.,  and 
his  sons  in  driving  down  to  the  disputed  point  was  to  put 
in  a  gate  at  the  place  where  the  former  right  of  way  came 
out  on  the  road  and  to  repair  the  fence  along  the  road. 
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The  plaintiff  in  error  and  his  father  and  two  brothers,  per- 
ceiving Frank  Grosenheider,  Sr.,  and  his  sons,  Frank,  Jr., 
and  August,  at  the  disputed  place,  went  from  their  house 
down  to  where  they  were  working.  As  to  what  happened 
immediately  afterward  there  is  a  dispute  and  the  evidence 
is  naturally  conflicting.  Plaintiff  in  error  and  his  brothers 
claim  that  they  remonstrated  with  Frank,  Sr.,  and  Frank, 
Jr.,  and  August  for  pulling  out  some  stakes  which  had  been 
set  east  of  the  hedge  to  mark  the  boundary  line  as  claimed 
by  Herman  Grosenheider,  Sr.,  between  the  two  farms,  and 
also  engaged  in  a  dispute  as  to  the  location  of  the  bound- 
ary line,  one  side  claiming  the  line  of  stakes  and  the  other 
the  hedge  as  the  true  boundary.  They  also  claimed  that 
Frank  Grosenheider,  Jr.,  took  the  three  clubs  which  he  had 
placed  in  the  wagon  before  starting  and  handed  one  to  his 
father,  threw  one  to  his  brother  August  and  kept  one  for 
himself;  that  Frank,  Jr.,  and  his  father  attacked  the  plain- 
tiff in  error  and  his  brothers  with  the  clubs  and  August 
struck  the  plaintiff  in  error  with  a  spade  with  which  he 
had  been  digging  a  post-hole  and  knocked  him  down,  and 
was  in  the  act  of  striking  him  again  when  in  self-defense 
he  picked  up  from  the  ground  one  of  the  clubs  ftiat  had 
been  brought  there  by  Frank,  Jr.,  and  struck  August  the 
fatal  blow.  Frank  Grosenheider,  Sr.,  and  his  son  Frank, 
Jr.,  testified,  in  substance,  that  soon  after  they  arrived  at 
the  disputed  point  and  commenced  setting  posts  to  erect 
the  gate  they  saw  plaintiff  in  error  and  his  two  brothers 
coming  towards  them  down  the  road,  and  their  father, 
Herman  Grosenheider,  Sr.,  coming  across  the  field  from  an 
orchard  with  two  clubs  in  his  hands ;  that  Herman  Grosen- 
heider, Sr.,  asked  Frank,  Sr.,  what  they  were  doing,  and 
he  replied,  "Digging  a  post-hole;"  that  Herman,  Sr.,  re- 
plied, "You  can't  do  it;"  that  Frank,  Sr.,  said  that  he  had 
bought  the  land  back  from  Prange,  and  Herman,  Sr.,  called 
him  a  liar  and  a  vile  name;  that  Edward  took  hold  of  him 
and  pulled  him  away  from  the  hole  he  was  digging;   that 
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Herman,  Sr.,  struck  him  on  the  head  with  one  of  the  dubs 
he  had  brought ;  that  August  said  to  Louis,  the  plaintiff  in 
error,  "I  don't  want  to  fight,"  and  Louis  said,  "No;"  that 
Louis  struck  August  on  the  head  with  a  club,  and  he  fell ; 
that  Louis  and  his  father  and  two  brothers  got  Frank  Gro- 
senheider, Sr.,  down  and  beat  him;  that  Frank,  Jr.,  came 
to  his  rescue  with  a  club  and  they  turned  on  him  and  tore 
his  shirt  off;  that  Frank,  Jr.,  got  to  his  wagon  and  drove 
away  and  summoned  some  of  the  neighbors,  who  came  to 
the  scene  of  the  fray  and  placed  August  in  a  wagon  and 
took  him  home ;  that  the  same  day  he  was  taken  to  a  hos- 
pital at  Litchfield  and  on  November  28,  following,  he  died 
there  from  a  fractured  skull,  caused  by  the  blow  given  him 
by  plaintiff  in  error  with  the  club  during  the  fight. 

It  is  contended  by  the  People  that  even  if  the  Version 
of  the  affair  as  given  by  plaintiff  in  error  and  his  brothers 
is  true,  he  cannot  justify  his  act  in  striking  deceased  the 
fatal  blow  by  claiming  that  he  acted  in  self-defense.  There 
is  no  question  but  that  plaintiff  in  error  and  his  father  and 
brothers  went  from  their  home  to  the  scene  of  the  fray 
and  deliberately  sought  the  quarrel  and  fight  in  which  they 
engaged  on  their  arrival.  Plaintiff  in  error  testified  in  his 
own  behalf  on  the  trial  and  admitted  that  he  picked  up  a 
club  and  struck  the  deceased,  and  there  is  no  question  but 
that  such  was  the  blow  that  caused  his  death.  When  the 
accused  seeks  and  brings  on  an  assault,  and,  when  he  finds 
the  person  assaulted  is  armed  and  ready  to  .defend  himself, 
produces  a  deadly  weapon  and  kills  him,  he  cannot  escape 
the  consequences  of  the  killing  by  setting  up  a  claim  of 
self-defense.    Henry  v.  People,  198  111.  162. 

The  strip  of  land  in  dispute  was  east  of  the  hedge 
which  was  the  division  fence  at  that  place  between  the 
land  of  Frank  Grosenheider,  Sr.,  and  Herman  Grosenhei- 
der, Sr.,  and  hence  it  was  within  the  close  of  Frank,  Sr., 
and  he  was  in  possession.  Plaintiff  in  error  and  his  father 
and  brothers  had  no  right  to  disturb  that  possession  by 
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force.  If,  as  a  matter  of  fact,  the  true  boundary  was 
east  of  the  hedge  between  the  two  farms,  as  they  claimed, 
there  was  a  way  in  which  their  claim  could  be  asserted 
and  established  by  law.  However,  it  is  hardly  necessary 
to  consider  these  phases  of  the  affair  in  order  to  determine 
the  question  as  to  whether  or  not  plaintiff  in  error  could 
claim  to  be  acting  in  self-defense  when  he  struck  the  fatal 
blow.  There  were  two  different  versions  of  the  fight  and 
the  participants  on  each  side  testified.  The  jury  heard 
and  saw  the  witnesses.  In  cases  where  the  evidence  is 
conflicting,  depending  upon  the  credibility  of  the  opposing 
witnesses,  the  finding  of  the  jury  must  be  regarded  as  con- 
clusive unless  it  is  reasonably  clear  that  an  error  has  been 
committed.  It  is  only  where  the  court  is  able  to  say,  from 
a  careful  consideration  of  the  whole  of  the  testimony,  that 
there  is  clearly  a  reasonable  and  well  founded  doubt  of  the 
guilt  of  the  accused,  that  it  will  interfere  on  the  ground 
the  evidence  does  not  support  the  verdict.  (Gainey  v.  Peo- 
ple, 97  111.  270;  People  v.  Deluce,  237  id.  541 ;  People  v. 
Hubert,  251  id.  514.)  It  cannot  be  said  that  the  evidence 
does  not  support  this  verdict. 

Our  attention  has  not  been  called  by  the  printed  argu- 
ment of  the  plaintiff  in  error  to  any  evidence  that  was  im- 
properly refused  on  behalf  of  the  plaintiff  in  error  nor  to 
any  evidence  that  was  improperly  admitted  on  behalf  of 
the  People,  nor  has  any  improper  argument  made  on  behalf 
of  the  prosecution  been  brought  to  our  attention. 

Instructions  Nos.  14,  15  and  16  on  behalf  of  the  People 
are  objected  to.  Instructions  Nos.  1,  2,  3,  4,  10,  11,  15, 
16,  17,  21  and  23  were  offered  in  behalf  of  plaintiff  in 
error  and  refused,  and  such  refusal  is  assigned  as  error. 
Instruction  No.  14  is  as  follows: 

"The  court  instructs  the  jury  that  although  you  may 
believe,  from  the  evidence,  that  the  deceased,  August  Gro- 
senheider, had  a  club  and  a  spade  with  him  at  the  time  and 
immediately  before  he  was  killed,  that  fact,  alone,  would 
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not  justify  the  defendants,  or  either  of  them,  in  taking  the 
life  of  August  Grosenheider,  but  it  must  appear  that  at 
the  time  of  the  killing  the  defendants,  or  either  of  them, 
were  in  actual  or  apparent  danger  of  receiving  great  bodily 
harm  or  losing  his  or  their  lives,  and  that  the  danger  was 
so  urgent  and  pressing  that  such  killing  of  August  Grosen- 
heider was  necessary,  or  apparently  so,  in  order  to  save  his 
or  their  own  lives  or  prevent  him  or  them  from  receiving 
great  bodily  harm/' 

It  is  contended  that  the  instruction  i6  not  based  on  the 
evidence  and  that  it  is  not  shown  by  the  evidence  that  Au- 
gust had  a  club.  It  is  also  contended  that  the  instruction 
should  have  contained  all  the  facts  in  evidence  bearing  upon 
the  question  of  self-defense,  and  that  it  fails  to  mention 
what  is  shown  by  the  evidence  claimed  by  the  defendants, 
that,  at  the  time,  August  had  the  spade  raised  to  strike  the 
plaintiff  in  error.  There  is  evidence  in  the  record  that  while 
the  plaintiff  in  error  and  the  others  were  quarreling  over 
the  boundary  line,  Frank  Grosenheider,  Jr.,  took  .the  three 
clubs  from  the  wagon,  which  he  had  placed  there  before 
leaving  his  father's  place,  and  handed  one  of  them  to  Au- 
gust or  threw  it  on  the  ground  beside  him.  It  also  appears 
that  August  had  a  spade,  and  plaintiff  in  error  testified  that 
August  struck  him  with  a  spade  first,  and'  had  the  spade 
raised  to  strike  again  when  plaintiff  in  error  struck  August 
with  the  club.  Plaintiff  in  error  was  the  only  one  who  tes- 
tified that  August  struck  him  first  and  was  in  the  act  of 
striking  again.  His  two  brothers,  Edward  and  Herman,  Jr., 
did  not  so  testify,  and  the  other  two  witnesses,  Frank  Gro- 
senheider, Sr.,  and  Frank,  Jr.,  testified  that  August  struck 
no  one  and  did  not  want  to  fight.  It  cannot  be  said  that 
the  instruction  is  not  based  upon  the  evidence  or  that  it 
erroneously  states  the  rule  as  to  self-defense. 

Instruction  No.  15  is  as  follows: 

"The  jury  are  further  instructed  that  although  you  may 
believe,  from  the  evidence,  that  Frank  Grosenheider,  Jr., 
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put  a  club  or  clubs  in  the  wagon  in  which  the  deceased, 
his  father  and  his  brother,  Frank,  Jr.,  rode  from  their  home 
to  the  place  where  August  Grosenheider  met  his  death ;  and 
you  are  further  instructed  that  although  you  may  believe 
that  the  said  Frank  Grosenheider  took  the  club  or  clubs  out 
of  the  wagon  and  handed  one  to  his  father  and  offered  one 
of  the  clubs  to  his  brother,  August,  or  handed  it  to  his 
brother,  August,  and  afterwards  that  his  brother,  August, 
picked  up  the  club  and  struck  the  defendant  Louis  Grosen- 
heider with  the  same ;  and  you  are  further  instructed  that 
although  you  may  believe  that  the  deceased  prior  to  that 
time  struck  the  defendant  Louis  Grosenheider  with  a  spade 
and  that  the  deceased  made  the  first  attack  upon  the  de- 
fendant Louis  Grosenheider,  yet  if  you  further  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  the  time 
the  mortal  blow  was  given  by  the  defendant  Louis  Grosen- 
heider, if  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  he  struck  the  mortal  blow  which  caused  the 
death  of  August  Grosenheider,  it  was  not  necessary  or  ap- 
parently necessary  in  order  to  save  his  own  life  or  to  pre- 
vent his  receiving  great  bodily  harm,  then  the  jury  would 
not  be  justified  in  acquitting  the  defendant  Louis  Grosen- 
heider under  a  plea  of  self-defense  interposed  in  this  case." 

Instruction  No.  16  is  as  follows : 

"You  are  further  instructed  that  although  you  may 
believe,  from  the  evidence,  that  the  deceased  first  struck 
the  defendants,  or  one  of  them,  with  a  shovel,  and  that  he 
made  the  first  attack  upon  the  defendants,  or  any  of  them, 
yet  if  you  further  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  at  the  time  the  mortal  blow  was  given 
by  defendants,  if  you  believe,  beyond  a  reasonable  doubt, 
that  the  said  mortal  blow  was  given  by  the  defendants,  it 
was  not  necessary  or  apparently  necessary  in  order  to  save 
their  own  lives  or  to  prevent  their  receiving  great  bodily 
harm,  then  the  killing  would  not  be  justifiable  under  the 
plea  of  self-defense  interposed  in  this  case." 
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While  it  is  true,  as  contended  by  counsel  for  plaintiff 
in  error,  that  the  evidence  does  not  show  that  August  struck 
the  plaintiff  in  error  with  a  club,  we  do  not  see  how  such 
statement  in  the  instruction  could  in  any  way  prejudice  the 
plaintiff  in  error.  It  would  be  rather  in  his  favor  if  he 
was  struck  by  a  club,  as  well  as  a  spade,  befofe  striking 
back,  as  he  would  have  all  the  more  reason  for  defending 
himself.  While  to  that  extent  it  was  not  based  upon  the 
evidence,  it  was  a  harmless  error  which  in  no  way  preju- 
diced the  plaintiff  in  error.  It  is  claimed  that  the  assump- 
tion that  August  had  a  club  in  his  hand  which  he  used  on 
plaintiff  in  error  would  tend  to  discredit  the  evidence  of 
plaintiff  in  error  that  the  club  he  used  was  one  which  had 
been  thrown  on  the  ground  by  the  side  of  August  by  his 
brother,  Frank,  but  this  reasoning  is  rather  remote,  and  we 
think  the  jury  fully  understood  the  evidence  in  this  respect 
and  were  not  misled  thereby.  It  is  also  contended  that 
these  instructions  repeat  the  same  proposition  over  again 
and  are  argumentative.  They  are  somewhat  subject  to  this 
fault  but  were  intended  to  be  given  on  different  phases  of 
the  evidence,  and  were  not  improper  to  the  extent  that  it 
would  require  a  reversal  of  the  case.  Furthermore,  exami- 
nation of  all  the  instructions  of  the  series  shows  that  the 
court  gave  at  the  instance  of  plaintiff  in  error  five  instruc- 
tions, numbered  from  23  to  27,  inclusive,  on  the  question 
of  self-defense.  Without  repeating  them  here,  it  is  suffi- 
cient to  say  that  these  instructions  fully  advised  the  jury 
from  the  viewpoint  of  counsel  for  plaintiff  in  error,  and 
we  cannot  say,  after  reading  the  whole  series  of  instruc- 
tions, but  that  the  jury  were  fairly,  and  even  favorably,  in- 
structed by  the  court  as  to  the  rights  of  plaintiff  in  error. 

We  have  examined  the  refused  instructions.  There  were 
altogether  forty-five  instructions  given, — twenty-seven  on 
the  part  of  plaintiff  in  error  and  eighteen  on  the  part  of 
the  prosecution.  Refused  instructions  Nos.  1,  3,  4,  11,  15 
and  17  are  instructions  on  the  law  of  self-defense.     We 
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think  the  matters  in  these  instructions  were  fully  covered  by 
the  five  instructions  given  on  self-defense,  which  covered 
every  possible  phase  of  the  case,  and  there  was  no  error 
in  refusing  them.  Instruction  No.  2  refused  was  an  in- 
struction defining  the  difference  between  murder  and  man- 
slaughter, and  also  as  to  self-defense.  As  the  jury  found 
the  plaintiff  in  error  guilty  of  manslaughter  the  refusal  of 
this  instruction,  in  any  event,  did  no  harm,  and  the  portion 
of  the  instruction  as  to  self-defense  was  covered  in  the 
others.  Refused  instruction  No.  10  was  an  instruction  as 
to  the  credibility  of  a  witness  for  the  prosecution  who,  it 
is  claimed,  had  been, successfully  impeached.  The  effect  of 
the  testimony  of  this  witness  was  that  plaintiff  in  error  and 
his  brothers,  or  some  of  them,  had  previously  offered  to 
pay  his  fine  if  he  would  assault  August  Grosenheider,  the 
deceased.  The  object  of  this  testimony  was  undoubtedly  to 
show  malice  on  the  part  of  the  accused,  to  sustain  the  in- 
dictment for  murder.  But,  again,  as  the  jury  only  found 
plaintiff  in  error  guilty  of  manslaughter  it  could  not  be  said 
that  the  testimony  of  the  witness  in  question  was  believed 
or  had  any  weight  with  the  jury,  and  no  material  harm 
was  done  by  refusal  of  the  instruction.  The  instruction 
differs  from  an  instruction  approved  by  this  court  in  the 
case  of  Hill  v.  Montgomery,  184  111.  220,  cited  by  counsel 
for  the  plaintiff  in  error,  in  telling  the  jury  that  "if  they 
believe  from  the  evidence  in  the  case  that  the  character 
of  the  witness  for  truth  and  veracity  in  the  neighborhood 
where  he  resides  is  bad."  Such  instructions  should  refer 
to  the  reputation  of  the  witness  for  truth  and  veracity, — 
not  to  his  character.  Instruction  No.  13  given  in  behalf 
of  the  defendants  was  to  the  same  effect  as  refused  instruc- 
tion No.  10,  except  that  it  did  not  refer  to  the  impeached 
witness  by  name.  Refused  instruction  No.  16  was  to  tljp 
effect  that  the  jury  must  believe  the  defendants  guilty  be- 
yond all  reasonable  doubt  before  they  could  convict,  and 
was  fully  covered  by  other  instructions.     Refused  instruc- 
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tions  Nos.  21  and  23  were  on  self-defense  and  reasonable 
doubt,  and  were  also  fully  covered  by  the  other  instructions 
given  on  those  points. 

On  a  careful  examination  of  the  entire  record  we  find 
no  error  sufficient  to  justify  reversal,  and  the  judgment 
of  the  circuit  court  will  be  affirmed.  Jvdgmmt  dRnudm 


The  People  of  the  State  of  Illinois,  Appellant,  vs. 
P.  P.  Schaefer,  Exr.,  Appellee. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  4,  1015. 

1.  Wihhs — when  a  legatee  receives  property  impressed  with  a 
trust.  A  legatee  who  receives  personal  property  by  will  under  his 
assurance  that  he  will  transfer  it  to  or  hold  it  for  the  use  and  bene- 
fit of  another,  takes  it  impressed  with  a  trust,  not  merely  by  reason 
of  his  oral  promise  but  because  the  bequest  was  induced  thereby. 

2.  Same — when  a  trust  in  personal  property  may  be  proved  by 
parol  evidence.  If  at  the  time  of  making  his  will  the  testator  has 
formed  the  intention  that  a  legacy  thereby  given  shall  be  disposed 
of  in  a  particular  manner  not  disclosed  by  the  will  but  assented  to 
by  the  legatee  at  or  before,  or  possibly  subsequent,  to  the  making 
of  the  will,  a  court  of  equity  will  allow  such  trust  to  be  proved  by 
the  admissions  of  the  legatee  or  other  parol  evidence;  and  such 
action  does  not  amount  to  changing  the  will  by  verbal  agreement 
or  revoking  it  by  spoken  words. 

3.  Inheritance  tax — only  beneficial  interest  is  taxable.  An 
inheritance  tax  is  not  a  tax  upon  the  property  itself  but  upon  the 
right  to  succeed  to  the  property,  and  only  the  beneficial  interest 
passing  from  the  decedent  to  the  heir  or  legatee  and  vesting  at  the 
time  of  the  death  is  taxable. 

4.  Same — what  constitutes  a  beneficial  interest.  A  beneficial 
interest  in  an  estate  is  such  an  interest  as  a  devisee  or  legatee 
takes  solely  for  his  own  use  and  benefit  and  not  merely  as  the 
holder  of  the  title  for  the  use  of  another. 

5.  Same — equitable  principles  may  be  invoked  to  determine  the 
question  of  beneficial  interest.  While  proceedings  to  collect  in- 
heritance taxes  are  statutory,  yet  equitable  principles  may  be  in- 
voked in  deciding  the  question  as  to  what  persons  have  received 
the  beneficial  interests  which  are  taxable. 

6.  Same — when  legatee  is  not  liable  for  inheritance  tax.  The 
legatee  of  the  testator's  entire  personal  estate  is  not  liable  for  an 
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inheritance  tax,  even  though  the  will  gives  him  the  title  without 
mentioning  any  conditions,  where  the  gift  was  made  upon  the  un- 
derstanding that  the  legatee  would  hold  the  legal  title,  only,  and 
would  distribute  the  property  among  various  persons  and  institu- 
tions in  accordance  with  a  memorandum  prepared  by  the  testator; 
and  the  existence  of  such  trust  may  be  proved  by  parol  evidence 
in  a  proceeding  to  collect  the  inheritance  tax. 

7.  Same — when  the  question  of  inheritance  tax  is  not  affected 
by  time  of  making  declaration  of  trust.  If  the  legatee  of  personal 
property  receives  the  same  upon  the  understanding  between  him 
and  the  testator  that  he  will  hold  the  title  in  trust,  the  trust  at- 
taches at  the  moment  of  the  testator's  death;  and  the  question  of 
the  inheritance  tax  is  not  affected  by  the  fact  that  the  legatee  did 
not  execute  any  declaration  of  trust  until  long  after  testator's  death. 

8.  Same — when  the  appellee  cannot  question  rulings  by  cross- 
errors.  A  judgment  for  inheritance  taxes  is  a  separate  judgment 
as  to  each  item  of  the  tax,  and  upon  appeal  by  the  People  with 
reference  to  one  item  the  appellee  cannot,  by  cross-error,  question 
the  rulings  of  the  court  as  to  other  distinct  and  independent  items. 

Appeal  from  the  County  Court  of  Champaign  county; 
the  Hon.  W.  G.  Spurgin,  Judge,  presiding. 

P.  J.  Lucky,  Attorney  General,  and  Lester  H.  Strawn, 
(Isaac  B.  Craig,  Fred  A.  Kinzel,  and  Charles  H. 
Fletcher,  of  counsel,)  for  appellant. 

Green  &  Palmer,  (Oris  Barth,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  on  behalf  of  the  People  from  the 
judgment  and  order  of  the  county  court  of  Champaign 
county  fixing  an  inheritance  tax  in  the  estates  of  Anthony 
J.  Wagner  and  James  A.  Wagner,  both  deceased.  An- 
thony J.  Wagner  by  his  will  devised  and  bequeathed  to 
his  brother,  James  A.  Wagner,  all  of  his'  property.  The 
brother,  James  A.  Wagner,  died  shortly  thereafter  and  by 
his  will  left  all  of  the  property  bequeathed  to  him  by  his 
brother,  A.  J.  Wagner,  deceased,  to  Peter  P.  Schaefer,  ap- 
pellee herein.    The  county  court  held  that  James  A.  Wag- 
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ner  and  Peter  P.  Schaefer  took  only  his  legal  title  to  the 
property  in  question  and  not  the  beneficial  interest,  and  that 
therefore,  under  the  statute,  such  interest  was  not  taxable. 
The  only  question  raised  by  the  State  on  this  appeal  is 
whether  this  ruling  of  the  county  court  was  correct. 

Anthony  J.  Wagner,  a  Catholic  priest  of  Champaign, 
Illinois,  died  testate  October  28,  1913.  He  was  possessed 
of  personal  property  amounting  to  about  $23,000  and  no 
real  estate.  He  left  a  will  dated  July  19,  191 1,  which, 
omitting  the  formal  parts,  reads  as  follows : 

"I  give,  devise  and  bequeath  all  my  real,  personal  and  mixed 
property  possessed  by  me  at  my  death,  in  fee  simple,  to  my  brother, 
James  A.  Wagner,  of  Champaign,  Champaign  county,  Illinois,  and 
hereby  appoint  him  and  P.  P.  Schaefer,  of  Champaign,  county  of 
Champaign,  Illinois,  executors  of  this  my  last  will  and  testament, 
and  I  free  them  from  rendering  any  account  whatever  to  the  court 
after  this  my  will  is  probated." 

The  executors  of  this  will  found  in  the  same  box  with 
it  a  memorandum  in  the  handwriting  of  Anthony  J.  Wag- 
ner, but  not  signed  by  him  and  not  referred  to  in  any  way 
in  the  will  nor  fastened  to  or  made  part  of  it,  as  follows: 

"Bequests  as  follows: 

"$1000  for  masses  for  repose  of  my  soul  to  be  said  within  one 
year. 

"$500  for  masses  for  my  parents  and  my  brothers  who  are  dead. 

"$500  for  masses  forgotten  (if  any)  and  for  the  souls  of  Pur- 
gatory. 

"$1000  to  Sisters  Good  Shepherd,  Peoria,  111. 

"$1000  to  propagation  of  faith,  New  York. 

"$1000  to  Miss  Ida  Rising  for  long  service  at  organ,  St.  Mary's." 

The  memorandum  also  contains  a  bequest  of  $2000  and 

eight  bequests  of  $500  each,  to  various  religious  associations 

or  to  individuals,  and  then  proceeds : 

"P.  S. — The  balance  of  my  estate,  from  whatever  source,  to  be 
invested  and  interest  of  same  (only)  to  be  applied  to  the  support 
of  St.  Mary's  school  as  long  as  it  is  free  to  the  children  belonging 
to  St.  Mary's  parish." 

Here  follow  certain  provisions  as  to  the  bequest  to  the 
said  school,  also  directions  as  to  disposal  of  paintings  and 
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chalice  and  certain  information  as  to  how  the  property  was 
invested. 

After  the  death  of  Anthony  J.  Wagner,  James  A.  Wag- 
ner had  a  talk  with  Peter  P.  Schaefer  with  reference  to 
the  memorandum  found  with  the  will,  and  told  the  latter 
that  he  had  an  understanding  with  his  brother  and  had 
promised  to  carry  out  the  latter's  wishes  and  distribute  the 
property  of  his  brother  as  set  out  in  such  separate  memo- 
randum. Schaefer  had  also  been  told  by  Anthony  J.  Wag- 
ner of  his  agreement  with  his  brother  as  to  the  payment 
of  these  legacies.  Anthony  J.  Wagner's  will  was  probated 
and  the  brother  began  to  make  distribution  according  to 
that  memorandum.  Schaefer  testified  that  James  A.  Wag- 
ner asked  him  if  he  would  carry  out  Anthony  J.  Wagner's 
wishes  expressed  in  said  private  memorandum  if  he  (James 
A.  Wagner)  died  before  he  fully  carried  out  such  wishes 
and  should  leave  by  will  the  property  in  question  to  Schae- 
fer. The  latter  testified  that  he  promised  James  A.  Wagner 
that  if  the  property  was  so  willed  to  him  he  would  carry 
out  the  directions  contained  in  the  separate  writing,  so  far 
as  the  same  had  not  been  completed  during  the  lifetime  of 
James  A.  Wagner.  The  latter  then  had  drawn  and  exe- 
cuted a  will  dated  November  3,  191 3,  which  provided  as 
follows : 

"First — I  give  and  devise  my  farm  near  Tolono  to  my  niece, 
Mary  Wagner,  in  fee  simple. 

"Second — I  give  and  bequeath  my  three  mortgage  loans,  which 
I  have  not  inherited  from  my  brother,  Rev.  Anthony  J.  Wagner, 
to  my  brother,  Peter  A.  Wagner,  of  Philadelphia,  Pa. 

"Third — All  money  on  deposit  in  my  name  in  the  banks  of 
Champaign  or  elsewhere  I  give  and  bequeath  to  my  friend,  Rev. 
J.  W.  Cummings,  of  Urbana,  and  I  request  that  he  cause  five  hun- 
dred masses  to  be  said  within  one  year  after  my  death  for  the  re- 
pose of  my  soul. 

"Fourth — I  give,  devise  and  bequeath  to  Peter  P.  Schaefer,  of 
Champaign,  111.,  all  the  property  which  I  have  inherited  or  which 
belongs  to  me  under  the  last  will  and  testament  of  my  brother, 
Rev.  A.  J.  Wagner,  recently  deceased. 

"Fifth — I  hereby  appoint  Peter  P.  Schaefer,  of  Champaign,  111., 
executor  of  this  will,  without  bond." 
266  -  22 
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Schaefer  is  an  attorney  at  law  practicing  at  Champaign 
and  had  been  the  legal  adviser  for  both  Anthony  J.  and 
James  A.  Wagner  for  a  number  of  years  before  their  re- 
spective deaths.  On  November  13,  191 3,  only  sixteen  days 
after  the  death  of  his  brother  Anthony,  said  James  A.  Wag- 
ner died  testate,  leaving  his  property  as  set  forth  in  said 
will  just  quoted. 

It  was  stipulated  between  the  parties  that  the  net  value 
of  the  property  received  by  James  A.  Wagner  under  the 
will  of  his  brother  was  $22,500,  and  the  net  value  of  the 
property  received  by  Peter  P.  Schaefer  under  the  fourth 
clause  of  the  will  of  James  A.  Wagner  was  $19,970;  that 
the  property  left  under  the  first  clause  of  James  A.  Wag- 
ner's will  to  his  niece,  Mary  Wagner,  was  worth  $30,000; 
that  the  legacy  left  to  his  brother,  Peter  A.  Wagner,  was 
$10,800;  that  the  value  of  the  property  which  went  to 
Rev.  J.  W.  Cummings  was  $4230  and  to  Ida  Rising  $1100. 
On  a  hearing  before  the  county  court  an  order  was  entered 
finding  that  the  $30,000  left  to  Mary  Wagner,  less  $2000 
exemption,  should  be  taxed  $1120;  that  the  legacy  left 
to  the  brother,  Peter  A.  Wagner,  was  exempt;  that  the 
amount  left  to  Rev.  J.  W.  Cummings  was  subject  to  an 
inheritance  tax  of  $126.90,  that  the  amount  left  to  Ida  Ris- 
ing was  subject  to  a  tax  of  $33,  and  that  the  property  left 
by  Anthony  J.  Wagner  to  James  A.  Wagner,  and  thereafter 
left  by  James  A.  Wagner  to  Peter  P.  Schaefer,  was  not 
subject  to  any  tax. 

Counsel  for  appellant  argue  that  in  this  State  all  wills 
must  be  entirely  in  writing,  signed  by  the  testator  and 
properly  attested ;  that  a  part  of  a  will  cannot  rest  in  writ- 
ing and  the  remainder  in  parol ;  that  the  law  does  not  per- 
mit a  will  to  be  supplemented  or  a  part  to  be  filled  in  by 
parol ;  (Keeler  v.  Trust  Co.  253  111.  528 ;  Graves  v.  Rose, 
246  id.  76;)  that  the  ruling  of  the  county  court  holding 
that  the  property  left  by  the  will  of  Anthony  J.  Wagner 
to  James  A.  Wagner,  and  thereafter  left  by  the  latter  to 
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Peter  P.  Schaefer,  in  effect  changed  both  of  these  wills  by 
extrinsic  evidence.  Counsel  for  the  appellee  insist  that  the 
ruling  of  the  court  does  not  attempt  to  vary  either  of  the 
wills,  but  simply  holds  that  James  A.  Wagner  under  the 
will  of  his  brother,  and  Peter  P.  Schaefer  under  the  will 
of  James  A.  Wagner,  took  the  property  impressed  with  a 
trust;  that  the  trust  was  not  a  part  of  the  will  but  "acts 
upon  the  gift  as  it  reaches  the  possession  of  the  grantee, 
and  the  foundation  for  the  trust  is  that  equity  will  then 
interfere  and  raise  a  trust  in  favor  of  the  persons  intended 
to  be  benefited,  in  order  to  prevent  a  fraud."  Ahrens  v. 
Jones,  169  N.  Y.  555. 

A  trust  in  personal  property  may  be  created  and 
proved  by  parol.  (Maker  v.  Aldrich,  205  111.  242 ;  1  Perry 
on  Trusts,— 6th  ed. — sec.  79,  and  cases  cited  in  note  a.) 
Where  a  party  receives  property  by  conveyance  or  devise 
under  assurances  that  he  will  transfer  the  property  to  or 
hold  and  appropriate  it  for  the  use  and  benefit  of  another, 
a  trust  for  the  benefit  of  such  other  person  is  charged  upon 
the  property,  not  merely  by  reason  of  the  oral  promise,  but 
because  of  the  fact  that  the  transfer  of  the  property  was 
induced  thereby.  A  testator  cannot  by  his  will  reserve  to 
himself  the  right  to  dispose  of  his  property  subsequently  by 
another  instrument  not  executed  as  required  by  the  statute, 
by  parol,  but  when,  at  the  time  of  making  his  will,  he  has 
formed  the  intention  that  a  legacy  thereby  given  shall  be 
disposed  of  by  the  legatee  in  a  particular  manner  not  there- 
by disclosed  but  communicated  to  the  legatee  and  assented 
to  by  him  at  or  before,  or  possibly  subsequent  to,  the  mak- 
ing of  the  will,  the  court  will  allow  such  trust  to  be  proved 
by  the  admission  of  the  legatee  or  other  parol  evidence,  and 
will,  if  it  be  legal,  give  effect  to  it.  (Glass  v.  Hulbert,  102 
Mass.  24 ;  Gilpatrick  v.  Glidden,  2  L.  R.  A.  662,  and  cases 
cited  in  note;  Gore  v.  Clarke,  20  id.  465,  and  note;  Pome- 
roy's  Eq.  Jur. — 3d  ed. — sees.  919,  1054;  Stahl  v.  Stahl,  214 
111.  131;    Ward  v.  Conklin,  232  id.  553.)     Such  a  rule  of 
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law  does  not  change  the  will  by  a  verbal  agreement  or  re- 
voke it  by  spoken  words.  "Neither  is  it  an  attempt  to 
engraft  a  parol  trust  in  opposition  to  the  terms  of  a  will. 
The  will  remained  as  it  was  written.  It  was  not  changed 
because  of  the  promise.  Neither  can  it  be  doubted  that 
had  the  promise  not  been  made  it  would  not  have  remained 
as  written."    Lawrence  v.  Oglesby,  178  111.  122. 

Counsel  for  appellant  argue  that  even  if  this  be  the 
law  it  cannot  apply  to  defeat  the  inheritance  tax  in  favor 
of  the  State,  as  under  these  wills  the  legal  title  vested  in  the 
beneficiaries  named  therein;  that  the  proceedings  to  col- 
lect inheritance  taxes  are  purely  statutory,  and  that  equi- 
table principles  cannot  be  invoked  in  fixing  the  tax.-  An 
inheritance  tax  is  not  a  tax  upon  the  property  itself  but 
upon  the  right  to  succeed  to  such  property.  (Kochersper- 
ger  v.  Drake,  167  111.  122;  Magoun  v.  Illinois  Trust  and 
Savings  Bank,  170  U.  S.  283.)  Only  the  beneficial  inter- 
est passing  from  the  decedent  to  the  heir  or  legatee  and 
vesting  at  the  time  of  the  death  is  taxable.  {People  v. 
Nelms,  241  111.  571;  People  v.  Sholem,  244  id.  502;  Peo- 
ple v.  Union  Trust  Co.  255  id.  168;  People  v.  Orendorff, 
262  id.  246.)  A  beneficial  interest,  when  considered  as  a 
designation  of  the  character  of  an  estate,  is  such  an  inter- 
est as  a  devisee  takes  solely  for  his  own  use  or  benefit  and 
not  as  a  mere  holder  of  the  title  for  the  use  of  another. 
(People  v.  McCormick,  208  111.  437;  In  re  Seaman  Estate, 
147  N.  Y.  69.)  The  property  here  in  question  that  was 
left  to  James  A.  Wagner  under  the  first  will  and  to  Peter 
P.  Schaefer  under  the  second  will  was  impressed  with  a 
trust,  in  each  instance,  at  the  time  of  the  death  of  the  tes- 
tator and  at  the  exact  moment  of  time  the  property  passed 
to  the  respective  donees,  and  therefore,  in  both  instances, 
the  respective  donees  only  received  the  legal  title,  the  bene- 
ficial interest  passing  at  once  to  other  persons,  as  provided 
for  in  the  memorandum.  It  is  true  that  all  property, 
whether  real  or  personal,  must  pass  at  the  moment  of  the 
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death  of  the  owner,  but  the  laws  under  which  it  passes  and 
vests  include  all  laws  of  the  State  which  govern  not  only  as 
to  the  vesting  of  the  legal  but  the  beneficial  title  as  well,  and 
include  all  rules  of  law  in  force  in  this  State.  See  Bill- 
ings v.  People,  189  III  472;  People  v.  Estate  of  Field,  248 
id.  147 ;  People  v.  Orendorff,  supra. 

While  the  precise  question  here  involved  has  never  been 
passed  upon  in  this  court  in  the  form  in  which  it  is  here 
presented,  the  principle  involved  has  been  considered  in 
People  v.  Sholem,  supra,  where  it  was  held  that  in  decid- 
ing upon  the  amount  of  the  inheritance  tax  a  partnership 
might  be  shown  by  parol  testimony.  It  has  repeatedly  been 
held  that  the  legislative  intention  under  this  law  was  that 
a  person  should  be  taxed  only  upon  the  beneficial  interest 
that  he  received ;  that  it  was  not  a  tax  upon  the  estate  but 
upon  the  right  to  receive  the  beneficial  interest  of  a  portion 
of  the  estate.  {People  v.  Union  Trust  Co.  supra,  and  cited 
cases.)  To  hold,  as  contended  for  by  counsel  for  appellant, 
that  the  interest  left  under  the  will  of  Anthony  J.  Wagner 
to  his  brother,  and  thereafter  by  James  A.  Wagner  to  Peter 
P.  Schaefer,  should  pay  an  inheritance  tax,  would  be  to 
hold  that  the  person  receiving  the  legal  title,  only,  to  prop- 
erty should  be  required  to  ppy  the  inheritance  tax  on  the 
title  so  received,  notwithstanding  he  received  no  beneficial 
interest  therein.  This  is  contrary  not  only  to  the  letter  but 
to  the  spirit  of  the  statute  and  all  of  our  former  decisions 
construing  it. 

The  conclusion  here  reached  in  no  way  conflicts^  with 
the  holding  of  this  court  in  In  re  Estate  of  Graves,  242  111. 
212,  and  People  v.  Union  Trust  Co.  supra,  that  parties  by 
agreement  after  the  death  of  the  testator  or  decedent  can 
not  change  the  proportionate  amounts  of  property  on  which 
the  respective  beneficiaries  should  pay  an  inheritance  tax. 
The  trust  in  this  property  was  created  before  the  death  of 
the  respective  testators.  The  declaration  of  trust  executed 
and  signed  by  Peter  P.  Schaefer  long  after  the  death  of 
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the  decedents,  setting  out  the  terms  of  the  trust,  in  no  way 
changed  the  terms  of  the  trust  which  was  impressed  upon 
the  property  in  question  at  the  moment  of  the  death  of 
Anthony  J.  Wagner  and  thereafter  at  the  moment  of  the 
death  of  James  A.  Wagner.  Such  declaration  did  not  in 
any  way  affect  the  question  of  inheritance  tax,  and  only 
showed  Schaefer's  willingness  to  carry  out  the  provisions 
and  conditions  of  the  said  trust.  He  is  to  be  commended, 
rather  than  criticised,  for  thus  making  his  position  in  the 
matter  absolutely  clear  to  all  parties  interested. 

Proceedings  to. levy  and  collect  the  inheritance  taxes  are 
statutory,  but  this  court  has  never  held  that  equitable  prin- 
ciples could  not  be  invoked  in  deciding  as  to  what  person 
received  the  beneficial  interests  that  are  taxable.  Indeed, 
the  reasoning  of  this  court  in  People  v.  Sholem,  supra, 
People  v.  Estate  of  Field,  supra,  People  v.  Union  Trust 
Co.  supra,  People  v.  Orendorff,  supra,  and  other  cases,  fol- 
lowed equitable  principles  in  deciding  what  beneficial  inter- 
ests were  taxable.  Nothing  was  said  by  this  court  in  People 
v.  Mills,  247  111.  620,  cited  and  relied  on  by  counsel  for 
appellant,  that  in  any  way  conflicts  with  this  conclusion. 
In  that  case  the  only  question  considered  was  what  rules 
should  apply  as  to  preserving  in  the  bill  of  exceptions,  ex- 
ceptions to  the  rulings  of  tlie  court.  Moreover,  even  if 
inheritance  tax  matters  were  strictly  common  law  proceed- 
ings, the  trust  interest  created  by  the  promises  of  James 
A.  Wagner  and  Peter  P.  Schaefer  could  be  enforced  there- 
under. This  court  has  held  that  it  is  not  necessary  to  resort 
to  ch&ncery  for  the  enforcement  of  such  a  right.  Lawrence 
v.  Oglesby,  supra. 

Counsel  for  appellant  further  argue  that  the  rule  they 
are  contending  for  was  laid  down  by  the  New  York  court 
in  the  case  of  In  re  Bdson,  56  N.  Y.  Supp.  409,  afterward 
affirmed  without  an  opinion  in  159  N.  Y.  568.  That  court 
there  held  that  oral  testimony  was  competent  to  establish  a 
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trust  aliunde  the  will  and  to  show  who  the  beneficiaries  of 
that  trust  were,  but  further  stated  that  a  trustee  who  held 
the  legal  title  and  not  the  beneficial  interest  should  still  be 
required  to  pay  the  inheritance  tax.  The  opinion  shows 
that  the  trustee  held  the  beneficial  interest  of  all  the  prop- 
erty for  which  he  received  the  legal  title  under  the  will,  in 
trust  for  a  brother.  No  injustice  was  therefore  done  by  re- 
quiring the  trustee  to  pay  the  tax,  as  it  would  be  the  same 
amount  whether  he  or  his  brother  took  the- beneficial  inter- 
est. So  far  as  we  can  judge  from  the  reading  of  the  opin- 
ion, the  question  here  before  us  was  not  necessary  for  the 
decision  of  that  case.  In  any  event,  the  reasoning  in  that 
case  can  only  be  persuasive  and  not  controlling  in  this  State. 
We  are  not  disposed  to  follow  it  in  those  respects  in  which 
it  in  any  way  conflicts  with  the  conclusions  already  reached 
in  this  opinion. 

We  find  no  error  in  the  trial  court's  rulings  on  the  ques- 
tions already  considered. 

Appellee  has  filed  cross-errors  as  to  the  inheritance  tax 
fixed  by  the  court  upon  the  amounts  which  were  to  be  re- 
ceived by  Rev.  J.  W.  Cummings  and  Ida  Rising.  These 
last  two  items  as  to  inheritance  taxes  were  entirely  distinct 
and  independent  from  the  items  appealed  from  in  this  case. 
The  judgment  as  to  the  different  items  of  these  taxes  is  a 
distinct  judgment  as  to  each  item.  Under  the  holding  of  the 
court  in  People  v.  Vogt,  262  111.  170,  appellee  cannot  raise 
by  cross-errors  the  correctness  of  the  court's  ruling  thereon. 
If  he  desired  to  raise  such  question,  he  himself  should  have 
appealed  from  the  judgment  as  to  those  items.  No  other 
question  is  raised  in  the  briefs. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Joseph  Brockamp,  County  Collector, 
Appellant,  vs.  Sarah  Gross  Smith,  Appellee. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  4,  1015. 

1.  Taxes — when  objection  that  delinquent  notice  fails  to  state 
the  year  for  which  lands  were  assessed  is  without  force.  An  ob- 
jection that  the  notice  published  with  the  delinquent  tax  list  fails 
to  state  the  year  or  years  for  which  the  lands  were  assessed  is 
without  force,  where  the  notice  states  that  the  lands  and  lots  in 
the  list  are  those  upon  which  the  several  taxes  and  special  assess- 
ments "remain  due  and  unpaid  for  the  year  191 3." 

2.  Same — statute  does  not  require  that  collector  shall  separate 
total  tax  into  items.  The  statute  only  requires  that  the  published 
delinquent  list  shall  state  the  total  amount  of  taxes  claimed  to  be 
due  upon  each  tract  of  land,  and  does  not  require  the  collector  to 
separate  the  total  tax  into  its  component  items. 

3.  Same — collector  is  only  required  to  state  name  of  owner  if 
known  to  him.  The  provision  of  the  statute  requiring  the  name 
of  the  owner  of  delinquent  lands  to  be  stated  in  the  delinquent  list 
must  be  complied  with  if  possible,  but  the  provision  applies  only 
when  the  name  of  the  owner  is  known  to  the  collector. 

4.  Same — term  "Wm.  Gross  Est."  is  not  the  name  of  owner  of 
land.  The  term  "Wm.  Gross  Est."  is  not  the  name  of  the  owner 
of  land  within  the  meaning  of  the  statute,  but  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  collector,  in 
using  such  term,  did  not  know  the  name  of  the  owner,  and,  if  such 
is  the  case,  the  failure  to  state  the  name  of  the  owner  is  not  a 
valid  objection  to  the  delinquent  list. 

5.  Same — when  objection  that  collector  did  not  make  a  prima 
facie  case  cannot  be  raised.  An  objection  that  the  collector  did 
not  make  a  prima  facie  case  because  the  delinquent  list  was  not 
properly  verified  cannot  be  raised  on  appeal,  where  the  only  ob- 
jections raised  in  the  court  below  were  under  a  limited  appearance 
questioning  the  jurisdiction  of  the  court  to  entertain  the  applica- 
tion for  judgment. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

Harry  Hershey,  State's  Attorney,  W.  B.  McBride, 
and  Tayw>r  &  Tayix>r,  for  appellant. 
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Crea  &  Housum,  and  L.  A.  Mills,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Sarah  Gross  Smith  interposed  objections  in  the  county 
court  of  Christian  county  to  the  rendition  of  judgment  for 
delinquent  taxes  against  her  lands  and  those  objections  were 
sustained  and  judgment  refused,  and  the  People  have  prose- 
cuted an  appeal  to  this  court. 

The  taxes  for  which  judgment  was  asked  were  levied  in 
Union  Drainage  District  No.  I  of  the  towns  of  Stonington 
and  Pleasant  View,  in  the  counties  of  Christian  and  Macon. 
The  taxes  include  two  assessments  made  by  the  drainage 
district,  known  as  the  third  and  fourth  special  assessments 
for  drainage  purposes.  To  the  application  for  judgment 
appellee  entered  a  special  and  limited  appearance  and  filed 
objections  to  the  jurisdiction  of  the  county  court.  These 
objections  having  been  held  fatal,  the  court  refused  judg- 
ment without  inquiring  into  the  legality  of  the  tax  itself. 

The  objections  which  apparently  were  regarded  by  the 
court  as  fatal  to" the  jurisdiction  relate  to  the  published  de- 
linquent list.  A  formal  objection  was  made  to  the  certificate 
of  the  publisher  of  the  newspaper  in  which  the  delinquent 
list  was  published.  The  certificate  was,  however,  amended 
by  leave  of  court  on  the  application  of  appellant,  and  this 
ground  of  objection  was  removed.  There  were  other  objec- 
tions, however,  to  the  delinquent  list  which  were  sustained. 
The  delinquent  list  was  published  in  the  Daily  Courier,  a 
newspaper  of  general  circulation  in  the  county  of  Christian, 
as  appears  from  the  amended  affidavit  of  L.  E.  Martin, 
who  swears  that  he  is  manager  and  secretary  of  the  Cou- 
rier Company,  a  corporation,  which  is  the  publisher  of  the 
Daily  Courier.  The  amended  affidavit  strictly  conforms  to 
the  statute.  A  copy  of  the  delinquent  list  was  introduced 
in  evidence  and  is  found  in  the  bill  of  exceptions.  The 
list  is  headed  "Delinquent  Tax  List,"  and  is  preceded  by 
the  statement  that  it  is  "a  list  of  lands,  town  and  city  lots 
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lying  and  being  in  the  county  of  Christian,  State  of  Illinois, 
as  returned  by  the  collectors  of  the  several  towns  in  the 
said  county  on  which  the  several  taxes  and  special  assess- 
ments thereon  remain  due  and  unpaid  for  the  year  1913, 
as  follows:  The  star  (*)  means  that  personal  property  tax, 
drainage  tax,  sidewalk  tax,  sewer  tax  or  paving  tax  has 
been  added/'  Following  in  regular  order  the  foregoing 
heading,  and  under  the  sub-title  "Stonington  Twp.,"  the 
following  appears : 

"Town  14  North,  Range  1  West. 

*Wm.  Gross  Est.,  NE  NW  sec.  12,  40  acres 75.00 

♦Same,  W  y2  NE  ex.  R.R.  sec.  12,  75.3  acres 144.00" 

The  lands  above  described  are  the  lands  for  which  the 
objections  were  interposed. 

One  of  the  objections  to  the  sufficiency  of  the  delin- 
quent notice  is  that  it  does  not  state  the  year  or  years  for 
which  said  lands  were  assessed.  This  objection  is  not 
supported  by  the  facts.  The  notice  above  set  out  preceding 
the  delinquent  list  states  that  the  lands  and  lots  in  the  list 
which  follows  were  delinquent  for  the  taxes  and  special  as- 
sessments for  the  year  1913.  This  is  a  statement  that  all 
of  the  lands  and  lots  in  the  list  which  follows  were  delin- 
quent for  the  year  1913.  There  is  no  claim  that  taxes  were 
delinquent  for  any  other  year  than  that  stated  in  the  notice. 

It  is  also  contended  in  objection  to  the  sufficiency  of  the 
published  delinquent  list  that  it  did  not  specify  the  char- 
acter of  the  tax  alleged  to  be  delinquent.  Section  182  of 
the  Revenue  act  (Hurd's  Stat.  191 3,  p.  2056,)  provides  in 
reference  to  the  contents  of  the  published  delinquent  list, 
that  "said  advertisement  shall  be  once  published  at  least 
three  weeks  previous  to  the  term  of  the  county  court  at 
which  judgment  is  prayed,  and  shall  contain  a  list  of  the 
delinquent  lands  and  lots  upon  which  the  taxes  or  special 
assessments  remain  due  and  unpaid,  the  names  of  owners  if 
known,  the  total  amount  due  thereon,  and  the  year  or  years 
for  which  the  same  are  due."    The  statute  does  not  require 
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that  the  published  delinquent  list  shall  contain  every  pos- 
sible item  of  information  which  the  record  contains  in 
respect  to  the  imposition  of  the  tax.  The  purpose  of  pub- 
lishing the  delinquent  list  is  to  give  the  property  owner  no- 
tice that  his  taxes  have  not  been  paid,  and  that  application 
will  be  made  for  judgment  and  an  order  of  sale  unless  said 
taxes  are  paid  before  the  day  fixed  in  the  advertisement  for 
a  hearing  of  the  collector's  application  for  judgment.  The 
statute  only  requires  that  the  total  amount  of  taxes  claimed 
to  be  delinquent  shall  be  stated.  It  does  not  require  that 
the  collector  shall  separate  the  total  amount  into  its  com- 
ponent items. 

A  further  objection  made  to  the  delinquent  list  is  that 
the  owner's  name  is  not  stated.  The  statute  requires  the 
delinquent  list  to  state  the  name  or  names  of  the  owner  or 
owners  if  the  same  are  known.  The  fair  inference  from 
the  advertisement  is  that  William  Gross,  the  former  owner 
of  these  lands,  was  dead  at  the  time  the  delinquent  list  was 
made  up  and  published.  This  inference  arises  from  the 
fact  that  the  words  "Wm.  Gross  Est."  appear  in  the  place 
where  the  owner's  name  should  appear.  The  statute  requir- 
ing the  name  of  the  owner  to  be  stated  in  the  delinquent  list 
is  a  provision  intended  to  safeguard  the  interest  of  prop- 
erty owners  and  must  be  complied  with  in  all  cases  where 
the  name  of  the  owner  is  known  to  the  collector.  (Gage 
v.  People,  205  111.  547.)  "Wm.  Gross  Est."  is  not  the  name 
of  the  owner  of  real  estate  within  the  meaning  of  the  stat- 
ute. If  William  Gross  died  after  the  assessment  and  before 
the  delinquent  list  was  prepared  he  ceased  to  be  the  owner 
and  the  title  passed  to  some  other  person,  either  as  heir  or 
devisee.  The  statute  only  requires  the  name  of  the  owner 
to  be  stated  when  the  owner's  name  is  known  to  the  col- 
lector. The  duty  to  state  the  name  is  only  required  when 
the  name  is  known.  There  is  no  requirement  that  the  col- 
lector shall  make  any  inquiry  or  use  any  other  means  to 
ascertain  the  name  of  the  owner.    There  is  no  presumption 
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that  the  collector  knows  the  names  of  the  owners  of  real 
estate  except  those  whose  names  appear  on  the  collector's 
books.  Proof  that  the  name  appears  upon  the  collector's 
books  or  that  the  name  was  given  in  a  previous  delinquent 
list  prepared  by  the  collector  is  competent  evidence  tending 
to  prove  that  the  collector  knew  the  name  of  the  owner. 
(Gage  v.  People,  supra.)  It  must  be  presumed,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that  a  failure  of  the 
collector  to  state  the  name  of  the  owner  in  his  delinquent 
list  is  due  to  a  want  of  knowledge  on  his  part  as  to  the 
name  of  the  owner.  The  burden  of  proof  to  show  that  the 
collector  failed  or  neglected  to  state  the  name  of  the  owner 
in  the  list  and  that  the  same  was  known  to  him  is  upon 
the  objector.  There  being  no  proof  that  the  collector  knew 
the  name  or  names  of  the  owners  of  the  real  estate  in 
question,  the  objection  that  such  names  were  not  stated  in 
the  delinquent  list  cannot  be  sustained. 

It  is  said  that  appellant  failed  to  make  out  a  prima  facie 
case,  for  the  reason  that  the  delinquent  list  was  not  prop- 
erly verified  by  an  affidavit  of  the  collector.  Appellee  is 
not  in  a  position  to  raise  this  question.  The  only  objec- 
tions filed  below  go  to  the  jurisdiction  of  the  court  to  enter- 
tain the  application  for  judgment.  There  was  no  general 
appearance  and  no  objection  filed  under  which  this  question 
can  be  considered. 

We  are  of  the  opinion  that  none  of  the  objections  to 
the  jurisdiction  of  the  court  should  have  been  sustained. 

The  judgment  of  the  county  court  of  Christian  county 
is  reversed  and  the  cause  remanded,  with  directions  to  the 
court  to  overrule  all  objections  to  the  jurisdiction  of  the 
court,  and  if  no  other  or  further  objections  are  interposed 
to  the  tax  the  court  will  proceed  to  enter  judgment  and 
order  of  sale  unless  said  taxes  are  paid. 

Reversed  and  remanded,  with  directions. 
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Raymond  C.  Addicks  et  al.  Appellees,  vs.  Chari^ES  S. 
Addicks,  Appellant. 

Opinion  Hied  December  16,  1014 — Rehearing  denied  Feb.  4,  1015. 

1.  Wili*s — express  words  of  limitation  are  not  necessary  to  cre- 
ate cross-remainders.  It  is  not  necessary  that  there  be  express 
words  of  limitation  in  a  will  in  order  to  create  cross-remainders, 
and  they  will  be  implied  where  necessary  to  carry  out  the  testa- 
tor's intention. 

2.  Same — when  provision  of  will  creates  implied  cross-remain- 
ders. A  devise  of  land  to  the  testator's  two  sons,  to  share  alike 
the  rent  and  income  during  their  natural  lives,  subject  to  the  life 
estate  of  the  testator's  widow,  and  after  the  death  of  the  two  sons 
the  land  to  be  sold  and  the  proceeds  divided  equally  among  the  tes- 
tator's grandchildren,  there  being  no  express  disposition  made  of 
the  estate  of  the  life  tenant  who  should  die  first,  creates  a  life 
estate  in  each  of  the  sons  with  an  implied  cross-remainder  to  the. 
survivor,  determinable  upon  his  death.  (Cheney  v.  Teese,  108  111. 
473,  and  Fussey  v.  White,  113  id.  637,  distinguished.)* 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Frank  D.  Ramsay,  Judge,  presiding. 

Hand  &  Meun,  for  appellant. 

Henry  Waterman,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellees,  as  complainants,  filed  their  bill  in  the  circuit 
court  of  Henry  county  to  construe  the  will  of  B.  Gerhard 
Addicks  and  for  other  relief.  At  the  time  of  his  death 
the  testator  left  surviving  him  a  widow,  Anna  M.  Addicks, 
and  his  only  children  and  heirs-at-law,  George  B.  Addicks, 
Charles  S.  Addicks,  Louise  C.  Fintel  and  Anna  R.  Yager. 
Since  the  death  of  the  testator  his  son  George  B.  Addicks, 
and  his  widow,  Anna  M.  Addicks,  have  died.  George  B. 
Addicks  died  before  the  death  of  the  widow.  By  the  third 
paragraph  of  his  will  B.  Gerhard  Addicks  gave  his  widow, 
Anna  M.   Addicks,  a  life  estate  in  a  certain  described 
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eighty-acre  tract  of  land,  and  by  the  tenth  paragraph  he 
disposed  of  said  tract  of  land  subject  to  the  widow's  life 
estate.  The  decision  of  this  case  depends  mainly  upon  the 
construction  to  be  given  said  tenth  paragraph,  which  is  as 
follows:  "The  said  north  half  of  the  north-east  quarter 
(N.  y2  N.  E.  }i)  of  said  section  twenty-five  (25),  in  town- 
ship seventeen  (17),  north  of  range  two  (2),  east  of  the 
fourth  principal  meridian,  in  said  county  of  Henry  and 
State  of  Illinois,  the  use  of  which  is  herein  given  to  my 
wife  during  her  natural  life,  I  give,  devise  and  bequeath 
to  my  two  sons,  George  B.  Addicks  and  Charles  S.  Ad- 
dicks, to  share  alike  the  rent  and  income  of  the  said  tract 
of  land  above  described  during  their  natural  lives,  subject, 
however,  to  the  life  estate  of  my  said  wife.  After  the 
death  of  my  said  sons,  George  B.  Addicks  and  Charles  S. 
Addicks,  said  tract  of  land  shall  be  sold  and  the  proceeds 
thereof  shall  be  equally  divided  between  all  of  my  grand- 
children, share  and  share  alike."  During  the  lifetime  of 
the  widow  of  the  testator  she  collected  the  rents  and  profits 
of  the  land  from  the  tenant,  Butzer,  who  is  in  possession. 
Since  her  death  the  children  of  George  B.  Addicks  claim 
they  are  entitled  to  one-half  the  rents,  and  Charles  S.  Ad- 
dicks claims  he  is  entitled  to  all  the  rents  during  his  life. 
Complainants  in  the  bill  are  the  children  of  George  B.  Ad- 
dicks, and  their  contention  is  that  by  the  tenth  paragraph 
of  the  will  their  father  and  Charles  S.  Addicks  each  took 
a  life  estate  terminable  only  upon  the  death  of  both,  and 
that  when  George  B.  Addicks  died,  his  estate,  which  was  to 
continue  until  the  death  of  Charles  S.  Addicks,  descended 
to  complainants,  his  children  and  that  they  are  now  en- 
titled to  one-half  the  income  from  the  land  until  the  death 
of  Charles.  This  contention  was  sustained  by  the  circuit 
court  and  a  decree  entered  accordingly,  from  which  Charles 
S.  Addicks  has  prosecuted  this  appeal. 

Appellant  does  not  claim  that  he  succeeded  to  a  life  es- 
tate in  the  whole  of  the  premises  upon  the  death  of  his 
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brother  by  right  of  survivorship,  as  in  the  case  of  joint 
tenancy,  but  that  the  devise  being  made  to  two  for  their 
lives,  with  a  limitation  over  upon  their  death,  an  estate  by 
implication  arises  in  the  survivor  for  his  life,— or,  other- 
wise expressed,  each  would  take  a  life  estate  with  a  cross- 
remainder  to  the  survivor,  determinable  upon  his  death. 
The  parties  are  agreed  that  George  B.  and  Charles  S.  Ad- 
dicks were  tenants  in  common  for  their  lives,  and  that  it 
appears  from  the  will  the  intention  of  the  testator  was  that 
the  land  was  not  to  be  sold  and  the  proceeds  divided,  among 
his  grandchildren  until  after  the  death  of  both  George  and 
Charles.  There  is  very  little,  if  anything,  to  be  found  in 
any  of  the  other  parts  of  the  will  to  aid  in  arriving  at  the 
intention  of  the  testator.  As  We  view  it,  the  devise  was 
to  the  two  sons  for  and  during  their  lives,  with  directions 
for  its  sale  after  the  death  of  both  life  tenants  and  the  dis- 
tribution of  the  proceeds  among  the  testator's  grandchil- 
dren, but  there  is  no  express  direction  of  the  testator  as  to 
where  the  interest  of  the  life  tenant  dying  first  should  go 
during  the  continuance  of  the  survivor's  life  estate.  The 
testator  could  undoubtedly  have  provided  that  the  children 
of  the  life  tenant  dying  first  should  succeed  to  his  interest 
if  he  had  wanted  them  to  do  so.  They  were  part  of  the 
class  to  whom  the  proceeds  were  to  be  distributed  when 
the  land  was  sold  after  the  termination  of  the  life  estates. 
No  express  provision  was  made  for  them  until  the  occur- 
rence of  that  event,  and  there  is  no  language  in  the  will  in- 
dicating any  desire  to  favor  them  above  the  other  grand- 
children. In  the  absence  of  any  guide  as  to  the  testator's 
intention  except  the  language  making  the  devise  in  para- 
graph 10  of  the  will,  we  must  resort  to  legal  principles  ap- 
plicable to  such  language. 

If,  as  appears  to  us  to  be  the  case,  the  testator  made 
no  express  disposition  of  the  share  of  the  life  tenant  who 
should  die  first  and  before  the  time  for  final  distribution, 
each  of  the  sons  of  the  testator  took  a  life  estate  with  cross- 
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remainders  determinable  upon  the  death  of  both.  A  defini- 
tion of  cross-remainders,  deduced  from  the  authorities  by 
the  authors  of  the  chapter  on  "Remainders,  Reversions  and 
Executory  Interests,"  in  the  American  and  English  Ency- 
clopedia of  Law,  (vol.  24,  p.  415,)  is  as  follows:  "Cross- 
remainders  may  be  defined  as  remainders  limited  after  par- 
ticular estates  to  two  or  more  persons  in  several  parcels  of 
land,  or  in  several  undivided  shares  in  the  same  parcel  of 
land,  in  such  way  that  on  the  determination  of  the  particu- 
lar estates  in  any  of  the  several  parcels  or  undivided  shares 
they  remain  over  to  the  other  grantees,  and  the  reversioner 
or  ulterior  remainder-man  is  not  let  in  till  the  determina- 
tion of  all  the  particular  estates."  (See,  also,  2  Washburn 
on  Real  Prop. — 3d  ed. — 516.)  It  is  not  necessary  that 
there  be  express  words  of  limitation  in  a  will  to  create 
cross-remainders,  but  they  will  be  implied  where  necessary 
to  carry  out  the  testator's  intention.  This  appears  to  us  a 
proper  case  for  the  application  of  the  doctrine  of  cross- 
remainders.  The  only  expressed  intention  of  the  testator 
as  to  the  children  of  George  B.  Addicks  is  that  they  shall 
share  in  his  estate  when  the  life  estate  of  the  two  sons  is 
terminated.  In  Underhill  on  Wills  the  author  says,  in  sec- 
tion 470:  "If  the  devise  is  to  A  and  B  for  their  natural 
lives  and  on  the  death  of  both  to  others,  and  A  dies  before 
B,  an  estate  by  implication  arises  in  B  for  his  life,  for  the 
remainder-men  are  not  to  take  until  the  death  of  both  A 
and  B,  and  the  intermediate  interests  between  the  ending 
of  the  joint  lives  of  A  and  B  and  the  death  of  the  survivor 
is  not  expressly  disposed  of." 

In  Dana  v.  Murray,  122  N.  Y.  604,  (26  N.  E.  Rep. 
21,)  the  testatrix  left  surviving  her  a  husband,  four  sons 
and  three  unmarried  daughters.  By  her  will  she  devised 
an  estate  to  her  husband  and  three  daughters  so  long  as 
any  two  of  the  daughters  remained  unmarried  and  for  one 
year  after  the  marriage  of  the  daughter  who  should  marry 
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second  in  the  order  of  time.  After  the  termination  of  the 
estate  thus  created  the  property  was  to  be  sold  and  the  pro- 
ceeds divided  among  the  children  of  the  testatrix  then  liv- 
ing and  the  issue  of  any  who  might  be  dead.  One  of  the 
daughters  married  and  the  husband  died  before  the  litiga- 
tion arose  requiring  a  construction  of  the  portion  of  the 
will  above  referred  to  in  substance  and  a  determination  of 
the  rights  and  interests  of  the  parties  in  the  estate  created 
thereby.  Another  one  of  the  daughters  died  while  the  liti- 
gation was  pending.  It  is  well  to  observe  that  the  will 
made  no  express  disposition  of  the  intermediate  interest  be- 
tween the  death  of  one  of  the  devisees  and  the  termination 
of  the  estate  created  by  the  devise.  What  the  court  said 
in  construing  the  will  and  determining  the  character  of  the 
estate  devised  the  husband  and  three  daughters  is  so  per- 
tinent to  the  case  before  us  that  we  quote  at  length  from 
the  opinion:  "The  provision  is,  as  we  have  seen,  that  the 
premises  shall  be  held  and  enjoyed  by  her  husband  and  the 
three  daughters  so  long  as  any  two  of  the  daughters  shall 
remain  single  and  unmarried  and  for  the  space  of  one  year 
after  the  marriage  of  the  daughter  who  shall  be  married 
second  in  the  order  of  time.  On  the  marriage  of  one  of 
the  daughters  her  spinsterhood  would  cease  but.  not  the  es- 
tate, for  two  daughters  would  still  remain  unmarried.  If 
neither  of  these  daughters  should  marry  the  estate  would 
still  continue  during  their  lives,  and  inasmuch  as  this  event 
may  never  happen  it  must  be  regarded  as  an  estate  for  life, 
subject  to  defeat  in  case  of  the  marriage  of  the  second 
daughter.  (2  Blackstone's  Com.  121;  Rosebloom  v.  Van- 
Vechten,  5  Denio,  424.)  The  estate  devised  to  the  husband 
and  three  daughters  is  in  solido,  and  the  statute  provides 
that  'every  estate  granted  or  devised  to  two  or  more  per- 
sons in  their  own  right  shall  be  a  tenancy  in  common  un- 
less expressly  declared  to  be  in  joint  tenancy.'  (1  Rev. 
St.  p.  727,  sec.  44.)  Here  we  have  no  express  words  de- 
see  -  S3 
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vising  the  estate  to  them  as  joint  tenants  or  words  clearly 
imputing  such  intent,  and  they  consequently  must  be  re- 
garded as  tenants  in  common.  (Purdy  v.  Hayt,  92  N.  Y. 
446-452;  In  re  Verplanck,  91  id.  439-443.)  But  one  sale 
has  been  authorized  and  one  division  ordered  after  the  ter- 
mination of  the  life  estate,  and  the  persons  entitled  to  such 
division  can  only  be  ascertained  when  that  event  shall  take 
place.  The  property  consists  of  a  house  and  lot  not  capable 
of  being  partitioned.  Her  desire,  as  we  have  seen,  doubt- 
less was  to  provide  a  home  for  her  husband  and  unmarried 
daughters,  and  it  was  manifestly  her  intention  that  the  sur- 
vivor or  survivors  should  succeed  for  life  or  during  the 
continuance  of  the  estate  of  those  that  should  die.  Each, 
therefore,  took  a  life  estate  with  cross-remainders  as  ten- 
ants in  common,  determinable  upon  the  marriage  of  two  of 
the  daughters,  so  that  when  the  husband,  James  B.  Murray, 
died,  his  one-fourth  interest  vested  in  the  three  daughters, 
and  when  Caroline  died,  her  life  interest  vested  in  the  two 
remaining  daughters,  and  when  one  of  the  two  remaining 
daughters  shall  die  the  life  estate  will  vest  wholly  in  the 
survivor.  The  will  has  provided  for  the  termination  of  the 
estate  upon  the  marriage  of  two  of  the  daughters,  and  no 
express  provision  has  been  made  for  the  termination  of  the 
estate  in  case  all  the  life  tenants  shall  die  during  the  spin- 
sterhood  of  the  daughters  or  two  of  them,  but  the  estate 
created  was  only  a  life  estate,  and,  of  necessity,  terminates 
with  the  death  of  all  of  the  life  tenants.  The  power  of 
sale  provided  for  in  the  will  can  be  exercised  in  one  year 
after  the  marriage  of  the  second  daughter  or  after  the  ter- 
mination of  the  life  estate,  which,  upon  the  failure  of  two 
of  the  daughters  to  marry,  could  only  occur  upon  the  death 
of  all  of  the  life  tenants."  Dow  v.  Doyle,  103  Mass.  489, 
and  Loring  v.  Coolidge,  99  id.  191,  both  involve  the  same 
question  and  reach  the  same  conclusion  reached  by  the  New 
York  court. 
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"Cross-remainders  are  another  qualification  of  these  ex- 
pectant estates,  and  they  may  be  raised  expressly  by  deed 
and  by  implication  in  a  devise.  If  a  devise  be  of  one  lot 
of  land  to  A  and  of  another  lot  to  B  in  fee,  and  if  either 
dies  without  issue  the  survivor  to  take,  and  if  both  die  with- 
out issue  then  to  C  in  fee,  A  and  B  have  cross-remainders 
over  by  express  terms,  and  on  the  failure  of  either,  the 
other  or  his  issue  takes  and  the  remainder  to  C  is  post- 
poned; but  if  the  devise  had  been  to  A  and  B  of  lots  to 
each  and  remainder  over  on  the  death  of  both  of  them,  the 
cross-remainders  to  them  would  be  implied."  (4  Kent's 
Com. — 12th  ed. — 201,  202.)  When  cross-remainders  will 
be  implied  is  discussed  at  length  in  3  Jarman  on  Wills, 
(5th  Am.  ed.  chap.  42.) 

In  Lombard  v.  Witbeck,  173  111.  396,  the  provisions  of 
a  will  creating  a  life  estate  in  three  persons,  with  remain- 
der over,  were  different  from  the  provisions  of  the  will 
here  involved,  but  the  court  clearly  recognized  the  doctrine 
of  cross-remainders  in  the  following  language  used  in  the 
opinion:  "In  2  Jarman  on  Wills  (R.  &  T.  ed.  p.  552,)  it 
is  said:  'Sir  G.  Jessel,  M.  R.,  said  in  Maden  v.  Taylor, 
45  L.  J.  Ch.  569,  that  the  true  rule  was  laid  down  in  Doe 
v.  Webb,  that  you  must  ascertain  whether  the  testator  in- 
tended the  whole  estate  to  go  over  together.  If  you  once 
found  that  to  be  intended  you  were  not  to  let  a  fraction 
of  it  descend  to  the  heir-at-law  in  the  meantime.  You 
were  to  assume  that  what  was  to  go  over  together,  being 
the  entire  estate,  was  to  remain  subject  to  the  prior  limita- 
tions until  the  period  when  it  was  to  go  over  arrived.  He 
thought  that  principle  applied  to  a  case  like  that  before 
him,  where  it  was  plain  in  one  event  the  whole  estate  was 
to  go  over  together  although  it  was  possible  that  another 
event  might  happen  in  which  that  intention  might  be  dis- 
appointed. He  therefore  held  that  cross-remainders  must 
be  implied  between  the  children  of  each  niece,  otherwise, 
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while  the  particular  event  was  still  in  suspense,  a  fraction 
might,  by  the  death  of  one  child  without  issue,  descend  to 
the  heir-at-law.'  To  the  same  effect  is  Doe  v.  Birkhead, 
4  Exch.  no;  bouglas  v.  Andrews,  14  Beav.  347;  Dut- 
ton  v.  Crozvdy,  33  id.  347 ;  In  re  Jarmaris  Trusts,  L.  R. 
1  Eq.  71." 

Appellees  rely  upon  Cheney  v.  Teese,  108  111.  473,  and 
Fussey  v.  White,  113  id.  637,  as  laying  down  the  rule  in 
this  State  against  the  application  of  the  doctrine  of  cross- 
remainders.  Fussey  v.  White,  supra,  is  clearly  distinguish- 
able from  this  case  and  not  in  conflict  with  the  views  we 
have  expressed.  In  the  Cheney  case  the  will  gave  the  two 
daughters  of  the  testator  a  life  estate  in  certain  land  with 
full  right  to  possess  and  occupy  it  "during  their  natural 
lives,"  with  remainder  in  fee  to  his  grandchildren  born  of 
the  bodies  of  the  said  two  daughters.  One  of  the  daugh- 
ters, Mrs.  Cheney,  died  leaving  a  husband  and  two  children 
surviving  her.  Mrs.  Teese,  the  surviving  sister,  claimed  the 
use  of  the  whole  of  the  land,  as  survivor,  during  her  life. 
She  based  her  claim  upon  the  right  of  survivorship,  but 
the  claim  was  disallowed  on  the  ground  that  the  right  of 
survivorship  existed  only  in  case  of  joint  tenancy,  and  un- 
der our  statutes  joint  tenancy  was  abolished  except  in  cases 
where  the  grant,  devise  or  conveyance  expressly  declared 
the  premises  should  pass,  not  in  tenancy  in  common  but  in 
joint  tenancy,  and  in  every  case  where  not  so  expressly  de- 
clared the  estate  should  be  deemed  to  be  a  tenancy  in  com- 
mon. It  was  held  the  life  estate  devised  the  daughters  was 
a  tenancy  in  common  and  the  right  of  survivorship  did  not 
obtain,  which  was  clearly  right.  In  that  case,  as  in  the 
case  at  bar,  no  express  disposition  was  made  of  the  inter- 
mediate interest  between  the  ending  of  the  joint  lives  of 
the  sisters  and  the  death  of  the  survivor,  but  the  question 
of  an  estate  by  implication  or  cross-remainders  arising  in 
favor  of  the  survivor  until  her  death  was  not  raised  or 
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passed  upon.  If  that  claim  had  been  made  the  case  would 
have  been  a  proper  one  for  the  application  of  implied  cross- 
remainders,  but  as  that  question  was  not  raised  and  the  case 
was  disposed  of  upon  other  grounds  it  cannot  be  said  the 
decision  is  an  authority  against  the  doctrine  of  implied 
cross-remainders.  This,  we  think,  must  be  so,  for  in  Lorn- 
bard  v.  Witbeck,  supra,  decided  fourteen  years  later,  the 
doctrine  of  cross-remainders  was  recognized.  It  is  never 
allowable  to  apply  the  doctrine  of  cross-remainders  to  de- 
feat the  testator's  intention,  but  such  remainders  are  favored 
by  the  law  to  carry  out  his  intentions.  In  our  opinion  the 
construction  we  have  given  the  will  of  B.  Gerhard  Addicks 
gives  effect  to  his  intention. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Gustavus  A.  Shallberg,  Petitioner,  vs. 
Charles  V.  Johnson,  City  Clerk  of  the  City  of  Mo- 
line,  Respondent. 

Announced  orally  February  5,  1915. 

Elections — when  city  election  in  cities  under  the  commission 
form  of  government  should  be  held.  The  proviso  to  section  9  of 
article  13  of  the  Cities  and  Villages  act,  relating  to  municipal  elec- 
tions in  cities  under  the  commission  form  of  government,  that  in 
cities  which  include  wholly  within  their  corporate  limits  a  town  or 
towns  such  election  shall  be  held  on  the  first  Tuesday  in  April, 
does  not  apply  to  a  city  which  includes  within  its  corporate  limits 
the  whole  of  one  town  and  part  of  another  but  only  to  a  city 
where  the  limits  of  the  town  and  city  are  co-extensive,  and  in  the 
former  case  the  general  provision  of  such  section  fixing  the  third 
Tuesday  in  April  for  the  municipal  election  applies. 

Original  petition  for  mandamus. 
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G.  A.  Shallberg,  James  F.  Witter,  and  J.  T.  &  S.  R. 
Kenworthy,  for  petitioner. 

James  M.  Johnston,  for  respondent. 

Mr.  Chief  Justice  Cartwright  announced  the  opinion 
of  the  court : 

At  a  former  day  of  this  term  leave  was  given  to  file  a 
petition  for  mandamus  and  the  petition  was  filed.  Respond- 
ent entered  his  appearance  and  demurred  to  the  petition  and 
the  cause  was  submitted  for  decision  on  the  demurrer. 

The  facts  alleged  are,  that  the  city  of  Moline,  on  Janu- 
ary 3>  19II9  adopted  the  commission  form  of  government 
provided  for  in  article  13  of  the  Cities  and  Villages  act  and 
held  the  first  quadrennial  election  on  the  first  Tuesday  in 
April,  191 1,  at  a  time  when  the  corporate  limits  of  the  city 
of  Moline  were  co-extensive  with  the  corporate  limits  of 
the  town  and  township  of  Moline ;  that  since  that  time  the 
city  of  Moline  has  extended  its  corporate  limits-  by  annex- 
ing a  portion  of  the  town  of  South  Moline,  lying  south 
and  east  of  the  town  of  Moline,  so  that  the  city  now  in- 
cludes the  township  of  Moline  and  a  part,  but  not  all,  of 
the  township  of  South  Moline.  The  prayer  of  the  petition 
is  that  the  court  command  the  respondent,  as  city  clerk,  to 
give  notice  of  a  primary  election  to  be  held  the  last  Tues- 
day in  February,  and  also  give  notice  of  a  city  election  to 
be  held  on  the  first  Tuesday  in  April. 

Section  9  of  article  13  of  the  Cities  and  Villages  act, 
providing  for  the  commission  form  of  government,  fixes 
the  third  Tuesday  of  April  for  the  municipal  election,  but 
provides  that  in  cities  which  include  wholly  within  their 
corporate  limits  a  town  or  towns  such  election  shall  be  held 
on  the  first  Tuesday  in  April.  The  guestion  to  be  deter- 
mined is  whether  a  city  which  includes  the  whole  of  one 
town  and  part  of  another  is  included  within  the  proviso, 
and  we  are  of  the  opinion  that  it  is  not.  In  cases  where 
the  limits  of  a  town  and  city  are  co-extensive,  so  that  they 
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each  include  the  same  electors  entitled  to  vote  at  the  city 
and  township  election,  it  would  serve  the  convenience  of 
such  electors  to  have  the  elections  on  the  same  day  and 
would  in  no  way  interfere  with  their  rights  or  privileges. 
It  is  apparent  that  this  fact  would  influence  the  legislature 
in  enacting  the  proviso  in  question,  but  to  interpret  the  pro- 
viso as  including  a  city  having  a  town  within  its  territory 
and  part  of  another  town  would  not  serve  the  convenience 
of  the  electors,  but,  on  the  contrary,  would  seriously  inter- 
fere with  and  impair  their  rights.  We  would  not  attribute 
such  an  intention  to  the  legislature,  which  must  have  had 
in  mind  the  fact  that  in  such  a  case  as  the  one  presented 
here,  voters  might  be  entirely  prevented  from  participating 
in  the  city  election  or  could  only  do  so  by  sacrificing  ma- 
terial rights  and  privileges.  It  might  happen  that  judges 
and  clerks  or  other  election  officials  in  the  town  of  South 
Moline  would  reside  in  that  part  of  the  town  included  in 
the  city,  and  being  required  to  attend  the  town  election  in 
South  Moline  would  be  prevented  from  exercising  their 
right  to  vote  in  the  city.  There  very  likely  would  be  can- 
didates for  town  officers  residing  within  the  same  territory 
or  voters  particularly  interested  in  the  selection  of  town 
officers  or  the  determination  of  questions  submitted  at  the 
town  election,  and  to  construe  the  proviso  as  contended  for 
by  the  petitioner  would  make  it  an  instrument  of  oppres- 
sion if  it  could  be  held  valid.  We  think  the  reasonable 
interpretation  of  the  legislative  intent  is  that  the  cities  re- 
ferred to  in  the  proviso  are  such  as  embrace  within  the  mu- 
nicipality the  whole  of  a  town  or  towns,  and  that  the  word 
"wholly"  must  be  given  that  meaning. 

The  writ  is  denied.  WfU  dgM 
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Alice  Klosowski,  Appellee,  vs.  Frank  Klosowski, 
Appellant 

Opinion  filed  December  16,  1 914— Rehearing  denied  Feb.  4,  1915. 

1.  Homestead — statutory  provision  for  homestead.  Under  the 
statute  every  householder  having  a  family  is  entitled  to  an  estate 
of  homestead  to  the  extent,  in  value,  of  $1000  in  the  farm,  lot  or 
land,  and  buildings  thereon,  owned  or  rightfully  possessed,  by  lease 
or  otherwise,  and  occupied  by  him  or  her  as  a  residence. 

2.  Same — when  separate  maintenance  decree  does  not  deprive 
defendant  of  homestead  estate.  Where  the  defendant  continues  to 
reside  upon  the  homestead  premises  owned  by  him  after  a  sepa- 
rate maintenance  decree,  which  gives  the  wife  a  monthly  allow- 
ance for  the  support  of  herself  and  minor  child,  the  defendant  is 
still  the  head  of  a  family  notwithstanding  the  wife  and  child  are 
living  apart  from  him,  and  he  is  entitled  to  an  estate  of  home- 
stead in  the  premises.  {Vanzant  v.  Vanzant,  23  111.  536,  and  Bon- 
nell  v.  Smith,  53  id.  375,  distinguished.) 

3.  Same — sale  of  homestead  premises  without  setting  off  home- 
stead is  void.  An  execution  sale  of  homestead  premises  to  satisfy 
a  lien  for  unpaid  alimony  due  under  a  decree  for  separate  main- 
tenance, without  any  attempt  to  set  off  the  defendant's  estate  of 
homestead,  is  void,  as  a  decree  for  an  allowance  of  money  for  sepa- 
rate maintenance  is  not  different  from  any  other  decree  for  the 
payment  of  money. 

4.  Same — when  defendant  is  not  required  to  pay  amount  due 
as  a  condition  to  protecting  homestead  estate.  Upon  application 
for  a  writ  of  assistance  by  the  purchaser  at  an  execution  sale  of 
homestead  premises,  sold  to  satisfy  a  lien  for  unpaid  alimony  due 
under  a  separate  maintenance  decree,  the  defendant  is  not  required 
to  pay  the  amount  of  alimony  due  before  he  is  entitled  to  defend 
the  application  upon  the  ground  that  the  sale  was  void  because  his 
homestead  estate  was  not  set  off. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Ambrose  A.  WorslEy,  for  appellant. 

William  T.  Nelson,  (Guerin  &  Barrett,  of  coun- 
sel,) for  appellee. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  April  6,1911,  the  appellee,  Alice  Klosowski,  filed  in 
the  circuit  court  of  Cook  county  her  bill  for  separate  main- 
tenance against  her  husband,  the  appellant,  Frank  Klosow- 
ski,. alleging  their  marriage,  the  birth  of  a  son,  and  cruel 
treatment  by  him  which  compelled  her  to  leave  him,  and  she 
charged  that  he  had  real  estate  of  the  value  of  $4500.  He 
answered  the  bill,  denying  the  charge  of  cruelty  and  ad- 
mitting the  ownership  of  the  real  estate  worth  $4500  but 
averring  that  it  was  mortgaged  for  $1500.  Nothing  further 
was  done  in  the  suit  until  September  18,  1912,  when  a 
replication  was  filed,  and  on  September  20,  191 2,  the  de- 
fendant not  appearing,  the  bill  was  taken  as  confessed  and 
a  decree  was  entered  finding  the  defendant  guilty  of  cruel 
treatment,  by  reason  of  which  the  complainant  was  com- 
pelled to  and  did  leave  him,  and  that  he  was  the  owner  in 
fee  simple  of  the  improved  real  estate  described  in  the  de- 
cree, awarding  to  the  complainant  the  custody  of  the  child 
and  ordering  the  defendant  to  pay  the  complainant  $50  each 
month  for  the  support  of  herself  and  child,  $65  solicitor's 
fees  within  sixty  days,  $3  stenographer's  fees,  and  costs  of 
the  suit.  The  defendant  was  enjoined  from  encumbering, 
charging,  selling  or  otherwise  disposing  of  his  real  estate, 
and  the  decree  was  made  a  lien  on  the  same,  and  it  was 
ordered  that  in  default  of  payment  of  any  or  all  of  the 
sums  when  due,  execution  might  issue.  On  November  4, 
1912,  an  affidavit  of  complainant's  solicitor  was  filed,  stating 
that  there  was  due  from  the  defendant  $50  on  September 
18,  191 2,  $50  on  October  18,  191 2,  (both  for  alimony,)  $65 
solicitor's  fees  on  September  20, 191 2,  and  $3  stenographer's 
fees.  On  November  7,  1912,  an  execution  for  $180.15  and 
a  fee  bill  for  $15.15  were  issued.  The  execution  was  lev- 
ied on  the  premises  described  in  the  decree,  and  they  were 
sold  on  December  3,  1912,  to  the  complainant  for  $196.73. 
The  sheriff  retained  his  costs,  $16.58,  and  paid  the  balance, 
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$180.15, to  the  complainant's  solicitor.  The  premises  were 
not  redeemed  and  the  sheriff  executed  a  deed  to  complain- 
ant. On  March  21,  1914,  the  complainant  petitioned  the 
court  for  a  writ  of  assistance  to  put  her  in  possession  of 
the  premises.  The  defendant  answered  a  rule  to  show  cause 
why  the  writ  should  not  be  allowed,  by  alleging  that  the 
premises  were  his  homestead  and  of  the  value  of  $4000, 
subject  to  an  encumbrance  of  $1500,  and  that  the  premises 
were  sold  without  setting  off  the  homestead.  There  was  a 
hearing,  at  which  it  was  proved  that  the  complainant  and 
defendant  lived  as  husband  and  wife  on  the  premises  as 
their  homestead  until  the  complainant  left,  and  since  that 
time  the  defendant  had  been  in  possession  continuously  and 
then  occupied  the  premises  as  his  home.  On  May  4,  1914, 
the  court  entered  an  order  finding  that  up  to  February  5, 
191 1,  the  parties,  with  their  minor  child,  lived  together  on 
the  premises  in  question  as  their  homestead;  that  on  said 
day  the  complainant,  by  reason  of  cruel  treatment,  was  com- 
pelled to  leave  the  domicile  and  had  since  lived  separate  and 
apart  from  the  defendant  without  her  fault;  that  the  de- 
fendant made  default  in  the  payment  of  alimony ;  that  exe- 
cution was  issued  and  levied  on  the  premises  and  a  sale  was 
made  without  setting  off  an  estate,  of  homestead  to  the  de- 
fendant; that  the  defendant,  after  the  separation,  had  re- 
mained in  the  possession  of  the  premises  and  was  then  in 
possession ;  that  upon  the  departure  of  complainant  from 
the  home  the  estate  of  homestead  continued  to  and  became 
then  and  there  vested  in  her ;  that  her  departure  from  the 
homestead  and  absence  therefrom  was  not  an  abandonment 
of  her  estate  of  homestead;  that  she  had  been,  and  then 
was,  vested  with  and  owned  the  fee  simple  in  the  real  estate 
free  and  clear  of  all  right,  title,  interest  or  estate  of  home- 
stead granted  by  the  laws  of  this  State  and  theretofore  at 
any  time  vested  in  the  defendant.  Following  these  findings 
was  an  order  that  the  writ  of  assistance  be  issued,  and  from 
the  order  this  appeal  was  prosecuted. 
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Where  a  homestead  exists  and  the  premises  are  sold  on 
execution  without  setting  off  the  homestead,  as  provided  by 
the  statute,  the  sale  is  void.  (Hartwell  v.  McDonald,  69 
111.  293;  Bullen  v.  Dawson,  139  id.  633;  Bach  v.  May,  163 
id.  547.)  Every  householder  having  a  family  is  entitled  to 
an  estate  of  homestead  to  the  extent  in  value  of  $1000  in 
the  farm,  lot  or  land,  and  buildings  thereon,  owned  or  right- 
fully possessed,  by  lease  or  otherwise,  and  occupied  by  him 
or  her  as  a  residence.  The  circuit  court  found  that  the 
homestead  estate  went  with  the  complainant  when  she  left 
the  premises,  that  it  became  vested  in  her,  and  that  her  de- 
parture and  absence  were  not  an  abandonment  of  her  estate. 
This  was  wrong,  because  she  did  not  own  the  premises  and 
had  no  title  to  them,  was  never  the  head. of  the  family,  and 
after  she  left  the  homestead  it  was  not  her  residence.  The 
defendant  was  a  householder,  owned  the  premises,  had  a 
family  and  occupied  the  premises.  The  marriage  relation 
still  existed,  and  the  defendant  had  a  family  although  they 
did  not  live  with  him  but  had  a  right  to  and  might  return 
at  any  time. 

Attention  is  called  to  two  cases  which,  it  is  contended, 
sustain  the  finding  of  the  court  that  the  homestead  inured 
to  and  became  vested  in  the  complainant  when  she  left  the 
home,  but  in  each  case  a  divorce  was  granted  and  the  wife 
became  the  owner  of  the  premises.  The  first  one  is  Van- 
zant  v.  Vanzant,  23  111.  536,  in  which  the  wife  filed  her  bill 
for  divorce  and  alimony,  and  on  a  hearing  a  divorce  was 
decreed,  the  custody  of  a  child  was  committed  to  the  wife, 
and  the  homestead,  with  the  household  and  kitchen  furni- 
ture, was  given  to  the  wife  as  alimony.  The  master  in 
chancery  was  ordered  to  convey  to  her  the  homestead, 
which  he  did  in  pursuance  of  the  decree,  and  she  occupied 
the  homestead  by  her  tenant,  so  that  the  possession  was  her 
own.  The  other  case  is  Bonnell  v.  Smith,  53  111.  375,  and 
that,  also,  was  a  case  where  the  wife  obtained  a  divorce.  A 
tract  of  land  was  allotted  to  her  as  alimony,  together  with 
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the  custody  of  a  child,  and  she  became  the  head  of  a  fam- 
ily, so  that  the  homestead  right  passed  to  her  by  operation 
of  the  statute.  It  was  within  the  power  of  the  court  to 
decree  the  homesteads  in  these  cases  to  the  complainants  as 
alimony,  {Jolliff  v.  Jolliff,  32  111.  527,)  but  the  law  does  not 
make  such  provision  in  the  case  of  separate  maintenance, 
where  all  that  is  authorized  is  an  allowance  for  reasonable 
support  and  maintenance  of  the  wife  while  she  lives  sepa- 
rate and  apart  from  her  husband  without  her  fault.  The 
court,  in  entering  the  decree  for  separate  maintenance,  did 
not  attempt  to  vest  the  ownership  of  this  homestead  in  the 
complainant  but  made  an  allowance  to  her,  which  was  made 
a  lien  on  the  defendant's  real  estate,  as  the  court  might  law- 
fully do,  whether  by  virtue  of  sections  44  and  45  of  the 
Chancery  act,  or,  as  stated  in  Johnson  v.  Johnson,  125  111. 
510,  as  a  power  inherent  in  courts  of  chancery.  A  decree 
awarding  an  allowance  of  money  for  separate  maintenance 
is  not  different  from  any  other  decree  for  payment  of  money 
and  does  not  have  the  effect  of  setting  aside  or  annulling 
the  exemption  laws  of  the  State.  The  sale  made  by  the 
sheriff  to  satisfy  the  money  allowance  without  setting  off 
the  homestead  of  the  defendant  was  void,  and  the  complain- 
ant was  not  entitled  to  the  aid  of  a  court  of  equity  to  put 
her  in  possession  of  the  premises  under  the  void  sale. 

The  suggestion  that  if  the  sale  and  deed  were  set  aside 
the  defendant  should  be  compelled  to  do  equity  by  paying 
the  amount  of  alimony  due  is  without  force.  While  it  is 
the  rule  that  one  asking  the  aid  of  a  court  of  equity  must 
do  equity,  the  rule  does  not  apply  here  because  the  defendant 
has  not  asked  a  court  of  equity  for  any  affirmative  relief. 
Without  considering  the  question  whether  equity  would  re- 
quire him  to  pay  the  alimony  due,  he  is  not  required  to  pay 
it  as  a  condition  of  resisting  an  attempt  to  take  his  prop- 
erty under  a  void  sale.  Any  question  touching  the  rights 
of  a  purchaser  at  a  sale  where  the  homestead  is  not  set  off 
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or  payment  made  therefor,  which  may  be  recognized  or  en- 
forced by  a  court  of  equity,  is  not  here  involved. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  petition. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel  C.  L.  Keller,  Appellee,  vs.  The  Vil- 
lage of  Oak  Park,  Appellant. 

Opinion  Hied  December  16,  ipi4 — Rehearing  denied  Feb.  4,  1915. 

1.  Ordinances — what  are  not  to  be  counted  as  buildings  not 
used  for  residence  purposes.  In  determining  the  proportion  of 
buildings  used  exclusively  for  residence  purposes  within  a  given 
radius  of  the  site  of  a  proposed  public  garage,  barns  and  private 
garages  used  in  connection  with  residences  are  not  to  be  counted 
as  buildings  not  used  exclusively  for  residence  purposes. 

2.  Municipal  corporations — ordinance  passed  under  express 
power  is  presumed  to  be  valid.  An  ordinance  passed  in  the  exer- 
cise of  an  express  grant  of  power  by  the  legislature  is  presumed  to 
be  valid,  and  it  is  incumbent  upon  a  party  attacking  the  ordinance 
as  unreasonable  to  show  affirmatively  and  clearly  that  it  is  so. 

3.  Same — when  an  ordinance  regulating  the  location  of  public 
garages  is  not  unreasonable.  Under  the  Cities  and  Villages  act, 
as  amended  in  191 1,  cities  are  granted  express  power  to  direct  the 
location  of  public  garages,  and  an  ordinance  which  prohibits  the 
construction  or  maintenance  of  a  public  garage  on  any  site  where 
two-thirds  of  the  buildings  within  a  radius  of  500  feet  thereof  are 
used  exclusively  for  residence  purposes,  without  the  written  con- 
sent of  a  majority  of  the  property  owners,  according  to  frontage, 
within  such  radius,  is  not  void  for  unreasonableness. 

4.  Same — when  public  garage  ordinance  is  not  void  as  discrimi- 
natory. An  ordinance  which  makes  it  unlawful  to  "build,  con- 
struct or  maintain"  a  public  garage  in  a  residence  district  without 
obtaining  frontage  consents  applies  to  such  garages  as  are  already 
being  maintained  as  well  as  to  those  proposed  to  be  constructed  in 
the  future,  and  is  therefore  not  void  as  discriminating  between  per- 
sons already  engaged  in  the  business  and  those  intending  to  so  en- 
gage.   (Tugman  v.  City  of  Chicago,  78  III  405,  distinguished.) 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Frederick  W.  Prin*glE,  (Pringle  &  Fearing,  of 
counsel,)  for  appellant. 

Walter  S.  Holden,  and  G.  Fred  Rush,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

On  the  relation  of  C.  L.  Keller  a  petition  for  a  writ  of 
mandamus  was  filed  against  the  village  of  Oak  Park,  pray- 
ing that  the  writ  issue  against  said  village  and  its  officers, 
commanding  them  to  issue  a  permit  to  the  relator  to  build 
a  public  automobile  garage  and  salesroom  upon  the  property 
described  in  the  petition.  The  petition  alleges  the  relator 
owned  the  property  upon  which  he  proposed  to  erect  a  pub- 
lic garage,  and  that  he  had  applied  to  the  authorities  for 
a  permit  to  erect  a  building  in  accordance  with  plans  and 
specifications  accompanying  the  application  but  that  such 
permit  was  refused.  The  relator  had  not  procured  the  con- 
sent of  the  property  owners,  as  required  by  an  ordinance  of 
the  village  of  Oak  Park*  which  is  as  follows : 

"Sec.  i.  It  shall  not  be  lawful  for  any  person  or  corpo- 
ration to  locate,  build,  construct  or  maintain  in  the  village 
of  Oak  Park,  on  any  site  where  two-thirds  of  the  buildings 
within  a  radius  of  500  feet  of  the  proposed  site  are  used 
exclusively  for  residence  purposes,  a  building  for  a  public 
automobile  garage  *  *  *  without  the  written  consent  of 
a  majority  of  the  property  owners,  according  to  frontage, 
within  a  radius  of  500  feet  of  the  proposed  site  of  said 
building." 

The  petition  alleged  the  ordinance  was  void  because  un- 
reasonable, arbitrary*  unnecessary,  and,  in  effect,  prohibi- 
tive. An  answer  was  filed  by  the  village  of  Oak  Park.  The 
cause  was  heard  by  the  court  without  a  jury  and  a  judg- 
ment rendered  awarding  the  writ  as  prayed.    The  court  cer- 
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tified  the  validity  of  a  municipal  ordinance  was  involved, 
and  the  village  has  prosecuted  an  appeal  to  this  court. 

It  is  first  contended  by  relator  (hereafter  referred  to  as 
appellee)  that  he  was  not  required  to  procure  the  consent 
of  the  property  owners,  because  two-thirds  of  the  build- 
ings within  a  radius  of  500  feet  of  the  proposed  site  were 
not  "used  exclusively  for  residence  purposes."  The  proof 
showed  there  were  thirty-eight  buildings  used  for  residence 
purposes  within  the  territory,  eight  business  buildings,  one 
public  garage,  one  church,  three  private  barns  and  twelve 
private  garages.  The  barns  and  private  garages  were  upon 
lots  occupied  as  residences  and  used  in  connection  with  the 
residences.  Appellee  claims  that  only  the  buildings  occupied 
as  residences  are  entitled  to  be  counted  as  property  used  for 
residence  purposes,  and  that  the  private  garages  arid  barns 
used  in  connection  with  the  residences  are  to  be  counted  as 
buildings  in  determining  the  proportion  of  buildings  used 
for  residence  purposes,  and  so  counting  them,  less  than  two- 
thirds  of  the  buildings  within  a  radius  of  500  feet  are  used 
for  residence  purposes.  We  do  not  think  this  a  reasonable 
construction  of  the  ordinance. 

The  most  important  question  is  whether  the  ordinance 
passed  by  appellant  was  a  reasonable  and  valid  exercise  of 
its  power.  Clause  82  of  paragraph  62,  chapter  24,  as 
amended  in  191 1,  (Hurd's  Stat.  1913,  p.  270,)  conferred 
power  upon  cities  and  villages  to  direct  the  location  and 
regulate  the  use  and  construction  of  garages  within  the  lim- 
its of  the  city  or  village.  Prior  to  that  time  municipalities 
had  the  same  power  with  reference  to  breweries,  distilleries, 
livery,  boarding  and  sales  stables  and  some  other  kinds  of 
business.  Under  the  power  thus  conferred  appellant  had 
the  right  to  direct  the  location  of  garages,  and  in  the  exer- 
cise of  that  power  it  passed  the  ordinance  attacked. 

In  City  of  Chicago  v.  Stratton,  162  111.  494,  the  ordi- 
nance considered  by  the  court  made  it  unlawful  for  any 
person  "to  locate,  build,  construct  or  keep  in  any  block  in 


Digiti 


zed  by  G00gk 


368      The  People  v.  Village  of  Oak  Park.      [266  111. 

which  two-thirds  of  the  buildings  are  devoted  to  exclusive 
residence  purposes,  a  livery,  boarding  or  sales  stable  *  *  * 
unless  the  owners  of  a  majority  of  the  lots  in  such  block, 
fronting  or  abutting  on  the  street,  consent,  in  writing,  to 
the  location."  The  ordinance  required  the  consent  of  the 
property  owners  to  be  filed  with  the  commissioner  of  build- 
ings before  a  permit  would  be  granted  for  the  construction 
or  keeping  of  such  livery  stable.  A  penalty  was  provided 
for  the  violation  of  the  ordinance  and  a  suit  was  brought 
to  recover  the  penalty.  The  validity  of  the  ordinance  was 
attacked  upon  the  ground  that  the  city  council  was  given 
power,  by  act  of  the  legislature,  to  direct  the  location  and 
regulate  the  use  and  construction  of  livery  stables,  and  that 
the  council  had  by  ordinance  delegated  that  power  to  the 
owners  of  a  majority  of  the  lots  in  the  blocks  specified.  The 
court  held  the  ordinance  was  not  invalid  on  that  ground; 
that  a  statute  empowering  a  city  to  direct  the 'location  of 
livery  stables  includes  the  power  to  prohibit  or  forbid  their 
location  within  residence  districts  and  to  impose  such  con- 
ditions and  restrictions  in  making  such  prohibition  as  the 
city  council  may  see  fit  to  impose.  The  ordinance  was  sus- 
tained as  a  valid  exercise  of  power  by  the  city. 

The  ordinance  considered  by  the  court  in  People  v. 
Ericsson,  263  111.  368,  made  it  unlawful  for  any  person, 
firm  or  corporation  "to  locate,  build,  construct  or  maintain" 
any  public  garage  "in  any  block  in  which  two-thirds  of  the 
buildings  on  both  sides  of  the  street  are  used  exclusively 
for  residence  purposes,  or  within  106  feet  of  any  such  street 
in  any  such  block,  without  securing  the  written  consent  of 
a  majority  of  the  property  owners,  according  to  frontage, 
on  both  sides  of  the  street,  as  provided  by  the  ordinances 
of  the  city  of  Chicago."  The  ordinance  was  attacked  on 
two  grounds :  ( 1 )  That  it  deprived  citizens  of  their  consti- 
tutional rights,  which  the  city  council  had  no  power  to  do; 
and  (2)  that  if  the  city  had  power  to  legislate  upon  the 
subject  the  ordinance  was  void  for  unreasonableness.    As 
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to  the  first  objection,  the  court  held  that  while  a  garage  is 
not  a  nuisance  per  se,  it  is  of  such  character  that  it  be- 
comes a  nuisance  when  conducted  in  particular  localities 
and  under  certain  conditions,  and  that  it  was  lawful  for 
the  legislature  to  confer  authority  upon  cities  to  direct  its 
location.  As  to  the  second  objection,  the  court  held  the 
statute  conferred  power  upon  the  city,  not  to  prohibit  the 
location  of  a  garage  at  any  place  within  the  corporate  lim- 
its, but  it  did  confer  power,  if  the  council  saw  fit  to  do  so, 
to  prohibit  the  location  of  a  garage  in  a  strictly  residential 
district,  and  that  the  ordinance  permitting  the  location  and 
maintenance  of  a  garage  in  a  residential  district  under  the 
conditions  prescribed  in  the  ordinance  before  the  court  could 
not  be  said  to  be  unreasonable. 

The  argument  in  support  of  the  contention  that  the 
ordinance  here  involved  is  void  for  unreasonableness  is, 
because,  although  the  garage  may  be  built  upon  a  purely 
business  street,  the  written  consent  of  property  owners  is 
required ;  because  it  requires  the  written  consent  of  an  un- 
reasonably large  number  of  property  owners;  because,  by 
reason  of  the  size  of  the  territory  specified,  the  distinction 
between  a  residence  street  and  a  business  street  is  wiped 
out;  because  property  is -included  that  cannot  be  affected, 
and  because  the  requirements  must  be  complied  with  on  any 
site  in  the  whole  village  except  in  the  business  district  at 
Oak  Park  avenue  and  Lake  street,  which  already  has  one 
public  garage,  and  the  business  center  at  Lake  and  Marion 
streets,  which  has  four  public  garages.  The  site  of  the  pro- 
posed location  of  this  garage  is  on  lots  on  the  north  side 
of  and  facifig  Madison  street.  There  are  no  residences  or 
other  buildings  of  any  kind  in  that  bjock  facing  Madison 
street  on  that  side.  Facing  Madison  street  in  the  block  im- 
mediately south  of  and  opposite  the  block  where  it  is  de- 
sired to  locate  the  garage  are  five  business  buildings  and  no 
residences.  Just  north  of  the  proposed  garage  site,  in  the 
same  block  and  within  much  less  than  500  feet,  are  nine 
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residences,  and  immediately  south  of  the  business  buildings, 
facing  north  on  Madison  street  and  within  the  500-feet 
limit,  are  nine  residences.  Other  residences  east  and  west 
of  the  blocks  where  the  residences  referred  to  are  located 
are  within  the  500-feet  limit.  Within  the  radius  of  500  feet 
from  appellee's  lots  are  eight  business  buildings,  (excluding 
private  barns  and  private  garages  belonging  to  private  resi- 
dences,) thirty-six  residences  and  two  flat-buildings.  It  will 
be  seen  the  number  of  residences  greatly  predominates  over 
business  buildings.  In  City  of  Chicago  v.  Stratton,  supra, 
it  was  held  the  council  might  properly,  in  determining  the 
location  of  a  livery  stable,  consult  the  wishes  and  ascertain 
the  needs  of  the  residents  of  the  block  where  the  stable  is 
to  be  kept,  and  to  that  end  make  their  written  consent  the 
basis  for  issuing  a  permit.  The  court  said :  "In  matters  of 
purely  local  concern  the  parties  immediately  interested  may 
fairly  be  supposed  to  be  more  competent  to  judge  of  their 
needs  than  any  central  authority." 

If  the  ordinance. before  us  is  void  for  unreasonableness 
it  is  only  because  of  the  size  of  the  area  in  which  the  prop- 
erty owner's  consent  is  required  to  be' obtained.  Admitting 
that  the  territory  is  large,  is  it  so  unreasonably  large  as  to 
render  the  ordinance  void?  In  principle  it  is  the  same  as 
the  ordinances  sustained  in  the  cases  above  cited.  In  our 
opinion  it  does  not  appear,  from  an  inspection  of  the  ordi- 
nance itself  nor  from  the  testimony  in  the  record,  that  the 
ordinance  is  such  an  unreasonable  exercise  of  the  power  of 
the  city  council  as  to  be  invalid.  Whether  an  ordinance  is 
unreasonable  and  void  is  a  question  of  law  for  the  court. 
In  Hawes  v.  City  of  Chicago  158  111.  653,  the  court,  after 
reviewing  the  authorities,  said:  "The  rule  is,  that  it  re- 
quires a  clear  and  strong  case  to  justify  a  court  in  annul- 
ling the  action  of  a  municipal  corporation  acting  within  the 
apparent  scope  of  its  authority."  Where  an  ordinance  is 
passed  in  the  exercise  of  a  power  conferred  upon  a  munici- 
pality the  presumption  is  in  favor  of  its  validity,  and  it  is 


Digiti 


zed  by  G00gk 


Feb.  M5.]      The  People  v.  Village  of  Oak  Park.      871 

incumbent  upon  the  party  attacking  it  as  an  unreasonable  or 
oppressive  exercise  of  the  power  to  show  affirmatively  and 
clearly  its  unreasonableness.  (Harmon  v.  City  of  Chicago, 
140  111.  374;  Chicago  and  Alton  Railroad  Co.  v.  City  of 
Carlinville,.  200  id.  314.)  We  are  unable  to  say  these  re- 
quirements have  been  met  in  this  case. 

Neither  do  we  think  the  ordinance  void  because  it  dis- 
criminates in  favor  of  those  persons  engaged  in  a  like  busi- 
ness at  the  time  the  ordinance  became  effective,  December 
19,  191 2.  The  ordinance  clearly  states  "it  shall  not  be  law- 
ful for  any  person  or  corporation  to  locate,  build,  construct 
or  maintain."  This,  in  our  opinion,  as  clearly  applies  to 
public  garages  then  in  operation  as  to  those  to  be  subse- 
quently opened.  Any  failure  of  the  city  authorities  of  Oak 
Park  to  enforce  the  terms  of  the  ordinance  does  not  render 
the  ordinance  void. 

Appellee  cites  Tugman  v.  City  of  Chicago,  78  111.  405, 
as  supporting  his  contention  that  the  ordinance  is  discrimi- 
natory. In  that  case  the  ordinance  prohibited  any  person 
from  engaging  in  certain  kinds  of  business  mentioned,  in  a 
certain  territory,  after  the  passage  of  ihe  ordinance,  but  did 
not  apply  to  persons  engaged  in  the  prohibited  lines  of  busi- 
ness at  the  time  the  ordinance  was  adopted.  Other  cases 
cited  by  appellee  on  this  point  we  think  have  no  application, 
for  the  ordinance,  we  have  seen,  was  not  discriminatory  in 
any  sense.  In  this  respect  it  is  precisely  the  same  as  the 
ordinances  in  City  of  Chicago  v.  Stratton,  supra,  and  Peo- 
ple v.  Ericsson,  supra. 

We  are  of  opinion  the  court  erred  in  holding  the  ordi- 
nance void  and  in  awarding  the  writ. 

The  judgment  is  reversed.  judgment  reversed. 
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The  People  ex  rel.  Alexander  A.  McCormick,  Petitioner, 
vs.  Anthony  Czarnecki  et  al.  Respondents. 

Opinion  filed  December  16,  1914— Rehearing  denied  Feb.  4,  iqi$. 

1.  Constitutional  law — courts  cannot  set  aside  law  as  being 
contrary  to  public  interest.  Where  the  legislature  has  acted  upon 
a  subject  upon  which  it  has  power  to  legislate  the  courts  have  no 
power  to  set  aside  the  law  as  being  contrary  to  public  interest, 
as  the  General  Assembly  is  the  sole  guardian  of  the  public  interest 
and  welfare. 

2.  Same — legislature  had  power  to  prohibit  name  of  candidate 
from  appearing  twice  on  same  ballot.  The  provision  of  section  8 
of  the  Ballot  act  which  requires  a  candidate  whose  name  appears 
on  more  than  one  certificate  of  nomination  or  petition  for  the  same 
office  to  elect  under  which  of  the  political  party  appellations  he  de- 
sires his  name  to  appear  upon  the  ballot  is  not  unconstitutional, 
as  the  candidate  has  the  right  to  have  his  name  appear  once  upon 
the  ballot,  and  every  voter  is  thereby  given  an  opportunity  to  vote 
for  him. 

3.  Elections — legislative  policy  has  been  to  preserve  integrity 
of  political  parties.  The  provisions  of  the  Ballot  law  and  of  the 
various  primary  election  laws  which  have  been  enacted  by  the  leg- 
islature manifest  a  clear  purpose  upon  the  part  of  the  legislature 
to  enforce  and  perpetuate  an  existing  party  system  of  government 
and  to  maintain  the  integrity  of  political  parties,  and  such  purpose 
is  within  the  power  of  the  legislature. 

4.  Same — person  cannot  be  a  candidate  of  two  political  parties 
for  same  office  on  the  official  ballot.  The  provisions  of  section  8 
of  the  Ballot  law  have  been  repealed  by  the  Primary  Election  act 
only  as  to  those  which  are  wholly  inconsistent  with  that  act,  and 
the  provision  which  precludes  a  person  from  being  the  candidate 
of  more  than  one  political  party  for  the  same  office  on  the  official 
ballot  has  not  been  repealed  and  still  governs  the  official  ballot 

Carter,  J.,  specially  concurring. 

Original  petition  for  mandamus. 

Edward  B.  Burling,  and  Donald  R.  Richberg,  for 
petitioner. 

Charles  H.  Mitchell,  (I.  T.  GreEnacre,  of  coun- 
sel,) for  respondents. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

A  primary  election  was  held  on  September  9,  1914,  un- 
der the  Primary  Election  law  as  amended  in  191 3,  (Laws 
of  191 3,  p.  310,)  to  enable  the  voters  of  the  different  politi- 
cal parties  to  choose  candidates  of  such  parties  to  be  voted 
for  at  the  election  on  November  3, 1914.  Alexander  A.  Mc- 
Cormick  filed  two  petitions  to  have  his  name  placed  on  the 
separate  ballots  of  different  political  parties  as  a  candidate 
for  the  offices  of  president  of  the  board  of  commissioners 
of  Cook  county  and  member  of  said  board  from  the  city 
of  Chicago.  One  petition  was  to  have  his  name  placed  on 
the  ballot  of  the  progressive  party  and  the  other  to  have  his 
name  on  the  ballot  of  the  republican  party.  His  name  was 
placed  on  the  separate  ballots  of  said  parties,  and  at  the 
primary  election  he  received  the  highest  number  of  votes  of 
any  of  the  candidates  on  each  of  the  ballots.  The  election 
commissioners  notified  him  that  under  section  8  of  the  Bal- 
lot law  he  was  required,  within  three  days  from  receipt  of 
the  notice,  to  elect  as  to  which  of  the  separate  political  party 
appellations  he  desired  his  name  to  appear  upon  the  ballot  at 
the  subsequent  election.  In  response  to  the  notice  he  ap- 
peared before  the  board  by  his  attorney  and  denied  the  au- 
thority of  the  board  to  compel  him  to  elect,  claiming  the 
right  to  have  his  name  upon  the  official  ballot  in  the  sepa- 
rate column  allotted  to  the  progressive  party  and  also  in 
the  column  allotted  to  the  republican  party,  but  elected  to 
have  his  name  appear  in  the  column  of  the  progressive  party 
if  he  could  be  required  to  elect.  The  board  notified  the  rep- 
resentatives of  the  republican  party  that  a  vacancy  existed 
in  the  nomination  of  that  party  for  the  offices  of  president 
of  the  county  board  and  member  of  the  county  board  from 
the  city  of  Chicago.  Thereupon,  by  leave  of  court,  he  filed 
in  this  court  his  petition,  in  the  name  of  the  People,  for  a 
writ  of  mandamus  commanding  the  defendants,  constituting 
the  board  of  election  commissioners  of  the  city  of  Chicago, 
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to  print  his  name  on  the  official  ballot  as  a  candidate  for 
the  offices  of  president  of  the  county  board  and  member 
of  the  county  board  from  the  city  of  Chicago,  both  in  the 
progressive  party  column  and  in  the  republican  party  col- 
umn. The  defendants  demurred  to  the  petition,  and  the 
cause  was  argued  and  decided  on  the  demurrer.  The  writ 
was  denied,  with  a  statement  that  an  opinion  would  be  filed 
in  the  future  giving  the  reasons  for  the  decision. 

The  questions  to  be  determined  are  whether  the  General 
Assembly  has  by  legislative  act  prohibited  the  printing  of 
the  name  of  a  candidate  on  the  official  ballot  under  different 
party  appellations  as  a  candidate  of  opposing  political  par- 
ties, and  if  so,  whether  such  prohibition  is  in  conflict  with 
any  specific  limitation  of  legislative  power  imposed  by  the 
constitution.  If  the  General  Assembly  has  created  such  a 
prohibition  in  the  legitimate  exercise  of  legislative  power 
the  demurrer  must  be  sustained  and  the  writ  denied,  since 
the  courts  have  nothing  to  do  with  the  question  whether 
such  an  exercise  of  power  is  just  or  unjust,  wise  or  unwise. 
The  General  Assembly,  chosen  by  the  people  at  frequent  in- 
tervals and  directly  responsive  to  their  will,  is  the  sole  judge 
of  such  provisions  of  the  law  as  will  advance  the  interest  of 
the  people,  and  it  is  the  sole  guardian  of  the  public  interest 
and  welfare.  When  it  has  acted  upon  a  subject  upon  which 
it  has  power  to  legislate,  the  courts  have  neither  the  power 
nor  disposition  to  annul  or  set  aside  the  law  if  they  should 
conceive  it  to  be  contrary  to  the  public  interest,  and  their 
power  in  passing  upon  an  act  is  limited  to  the  question 
whether  it  is  within  the  legislative  power.  (Munn  v.  Peo- 
ple, 69  111.  80 ;  Hawthorn  v.  People,  109  id.  302 ;  Moeng 
v.  People,  138  id.  513;  People  v.  Thompson,  155  id.  451; 
People  v.  Rose,  203  id.  46;  People  v.  McBride,  234  id.  146; 
Town  of  Cicero  v.  Haas,  244  id.  551 ;  Gersch  v.  City  of 
Chicago,  250  id.  551.)  No  attention,  therefore,  can  be  given 
to  the  argument  that  there  is  no  reasonable  basis  for  a  pro- 
hibition against  a  person  being  a  candidate  of  different  po- 


Digiti 


zed  by  G00gk 


hb.  '15.]  The  People  v.  Czarnecki.  375 

Iitical  parties  or  that  the  public  welfare  demands  that  the 
same  person  may  be  a  candidate  of  as  many  parties  as  may 
choose  to  nominate  him.  It  is  apparent,  However,  that  a 
prohibition  against  the  same  person  appearing  as  the  candi- 
date of  different  political  parties  is  not  a  prohibition  against 
any  or  all  voters  voting  for  him  at  the  election,  which  they 
may  freely  do  if  in-  their  judgment  the  public  interest  de- 
mands that  he  should  be  elected.  The  law  permits  every 
voter  to  vote  for  whomsoever  he  pleases,  and  he  is  not  de- 
prived of  freedom  of  choice  by  the  prohibition  in  question. 
When  the  provisions  of  the  Various  acts  relating  to  the 
nomination  of  candidates  are  considered,  the  purpose  of  the 
General  Assembly  to  enforce  and  perpetuate  an  existing 
party  system  of  government  and  to  maintain  the  integrity 
of  political  parties  is  clearly  manifest.  The  first  legislation 
of  a  mandatory  character  for  the  regulation  of  nominations 
for  office  was  the  Ballot  law,  enacted  in  1891,  and  it  rec- 
ognized the  existence  of  political  parties  as  a  part  of  the 
public  policy  of  the  State.  In  every  government  certain 
principles  and  policies  govern  the  administration,  and  in  a 
government  by  the  people  such  principles  and  policies  are 
determined  by  the  voters,  at  elections,  in  the  choice  of  rep- 
resentatives and  officials  pledged  to  their  application  and 
enforcement.  Those  voters  who  believe  in  the  same  prin- 
ciples and  desire  to  advance  the  same  policies  can  only  ac- 
complish those  ends  by  organization  and  association,  so  that 
political  parties,  which  are  purely  voluntary  organizations 
of  voters  of  the  same  political  faith,  have  universally  been 
regarded  as  a  necessary  part  of  our  system  of  government. 
Their  recognized  relation  to  government  is  stated  by  Mr. 
Bryce  in  The  American  Commonwealth,  (vol.  2,  p.  3,)  as 
follows :  "But  the  spirit  and  force  of  party  has  in  America 
been  as  essential  to  the  action  of  the  machinery  of  govern- 
ment as  steam  to  the  locomotive  engine,  or,  to  vary  the 
simile,  party  association  and  organization  are  to  the  organs 
of  government  almost  what  the  motor  nerves  are  to  the 
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muscles,  sinews  and  bones  of  the  human  body."  In  under- 
taking legislation  with  respect  to  the  nomination  of  candi- 
dates for  office  the  General  Assembly  had  before  it  the  po- 
litical history  of  the  State  and  country  and  the  relation  to 
government  which  political  parties  had  sustained,  and  it  was 
a  question  to  be  considered  whether  it  was  necessary  for  the 
public  good  that  party  organization  should  be  maintained, 
and  its  judgment  on  that  question  of  public  policy  is  not 
subject  to  revision  by  the  courts. 

When  the  General  Assembly,  in  1891,  assumed  some 
measure  of  control  over  the  nomination  of  candidates  for 
office  for  the  purpose  of  an  official  ballot,  the  object  was 
regulation  of  political  parties  and  not  their  disorganization 
and  destruction.  Nominations  were  permitted  by  any  con- 
vention of  delegates,  caucus  or  meeting  representing  a  po- 
litical party  as  therein  defined,  and  certificates  of  nomina- 
tion or  nomination  papers  were  required  to  specify  the 
party  or  political  principle  which  the  candidate  represented. 
Provision  was  also  made  for  the  nomination  of  candidates 
by  groups  of  voters  so  that  all  voters  might  express  a  choice, 
but  it  was  provided  that  the  name  of  any  candidate  whose 
name  might  appear  upon  the  ballot  should  not  be  added  by 
petition  for  the  same  office.  In  1905  the  first  Primary  law 
in  force  throughout  the  State  was  passed,  and  was  held  void 
in  People  v.  Blection  Comrs.  221  111.  9.  At  a  special  ses- 
sion of  the  General  Assembly  another  act  was  passed,  which 
was  held  unconstitutional  in  Rouse  v.  Thompson,  228  111. 
522.  This  was  succeeded  two  years  later  by  the  Primary 
law  which  was  declared  invalid  in  People  v.  Strassheim,  240 
111.  279,  and  the  present  Primary  law  was  passed  in  1910 
and  amended  in  1912,  and  again  very  extensively  amended 
in  19 13.  Running  through  all  these  acts  is  a  manifest  in- 
tent to  preserve  the  existence  and  authority  of  the  various 
political  parties,  and  the  main  purpose  of  each  has  been  to 
regulate  nominations  by  such  parties  and  to  protect  and  pre- 
serve their  organization.     The  act  now  in  force  provides 
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that  the  nomination  of  all  candidates  for  the  designated 
offices  by  all  political  parties  shall  be  made  in  the  manner 
provided  for  in  the  act  and  not  otherwise.  It  declares  what 
percentage  of  persons  of  a  certain  political  faith  shall  con- 
stitute a  political  party,  and  whenever  there  are  enough  such 
persons  to  constitute  a  party  they  are  compelled  to  nominate 
their  candidates  under  the  act.  The  ballot  of  each  political 
party  is  to  be  separately  printed,  of  different  colors.  No 
one  can  vote  at  a  primary  unless  he  declares  his  party  af- 
filiation, or  if  he  has  signed  a  petition  for  the  nomination 
of  a  candidate  of  a  party  with  which  he  does  not  affiliate, 
or  has  signed  the  nomination  papers  of  an  independent  can- 
didate, or  has  voted  at  the  primary  of  any  other  political 
party  within  two  years.  At  the  top  of  the  ballot  there  is 
to  be  printed,  in  large  capital  letters,  words  to  designate  the 
political  party  which  the  candidate  represents.  No  one  can 
sign  a  petition  for  a  candidate  for  nomination  unless  such 
signer,  at  the  time  of  signing  the  petition,  is  a  qualified  voter 
of  the  political  party,  and  a  sworn  •statement  is  required 
that  the  signers  of  a  petition  are  qualified  voters  of  the 
political  party  for  which  the  nomination  is  sought.  No 
party  circle  is  to  appear  at  the  top  of  the  ballot,  and  the 
act  provides  for  the  election  of  precinct  committeemen  and 
ward  committeemen,  who  are  to  be  the  managers  of  the 
political  party.  Every  possible  safeguard  is  erected  for  the 
preservation  and  protection  of  party  organization.  The 
same  intent  is  manifest  in  the  City  Election  law,  which  pro- 
vides that  two  of  the  election  commissioners  shall  be  selected 
from  the  two  leading  political  parties  and  are  to  be  men  of 
well  known  political  convictions;  that  in  the  selection  of 
judges  of  election  at  least  one  shall  be  selected  from  each  of 
the  leading  political  parties,  and  that  each  of  the  political 
parties  shall  have  a  right  to  designate  a  canvasser  for  each 
precinct.  While  the  question  of  the  right  of  the  relator  to 
file  two  petitions  and  have  his  name  upon  two  tickets  of 
opposing  political  parties  at  the  primary  election  is  not  di- 
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rectly  involved  in  this  case  it  is  not  to  be  understood  from 
what  is  said  that  he  had  such  a  right,  which  would  involve 
the  proposition  that  while  no  one  could  sign  a  petition  for 
his  nomination  without  being  a  qualified  voter  of  the  politi- 
cal party  and  proved  to  be  such  by  a  sworn  statement  and 
could  not  vote  at  the  primary  election  without  declaring  his 
affiliation  with  the  party,  the  relator  might  become  a  candi- 
date of  a  party  to  the  principles  and  policies  of  which  he 
would  be  opposed,  and  which,  if  elected,  he  would  oppose, 
obstruct  and  defeat.  Not  only  is  the  purpose  of  the  Gen- 
eral Assembly  manifest  from  the  history  of  legislation  on 
the  subject  of  nomination  of  candidates,  but  it  was  held 
in  Britton  v.  Board  of  Election  Comrs.  129  Cal.  337,  that 
a  law  by  which  a  single  ticket  was  to  be  provided,  to  be 
marked  in  such  manner  as  the  voter  should  see  fit,  without 
regard  to  his  party  affiliation,  was  void,  because  subversive 
of  political  organizations,  opposed  to  the  principles  of  gov- 
ernment, and  rendering  it  possible  for  a  political  party  to 
pass  into  the  hands  of-political  enemies  and  rivals. 

Whether  the  relator's  name  was  unlawfully  printed  up- 
on both  primary  ballots  or  not,  there  is  a  direct  prohibition 
of  the  Ballot  law  against  such  a  right  as  is  now  claimed. 
When  the  Ballot  law  was  originally  enacted  section  8  pro- 
vided for  a  withdrawal  of  a  candidate,  but  it  contained  no 
prohibition  against  the  name  of  a  candidate  appearing  twice 
upon  the  ballot.  The  lack  of  such  a  prohibition  was  re- 
garded as  a  defect  of  the  law,  and  in  1897  the  section  was 
amended  with  the  manifest  purpose  of  correcting  such  de- 
fect. It  was  then  provided  that  in  case  a  certificate  of 
nomination  or  petition  should  contain  or  exhibit  the  name 
of  any  candidate  for  any  office  upon  more  than  one  of  the 
certificates  or  petitions  for  the  same  office  he  should  be  noti- 
fied that  his  name  appeared  unlawfully  upon  more  than  one 
of  said  certificates  or  petitions,  and  he  was  required  to  elect 
as  to  which  of  said  political  party  affiliations  or  groups  he 
desired  his  name  to  appear  and  remain  under  upon  the  bal- 
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lot.  That  section  as  amended  in  1903  and  now  in  force 
contains  the  same  provision,  and  the  only  conceivable  pur- 
pose of  the  amendment  was  to  supply  an  omission.  It  was 
well  known  that  minor  political  parties  by  exchanges  of 
favors  succeeded,  by  fusions  at  elections,  against  a  party 
having  a  much  larger  number  of  voters  than  either  of  the 
parties  to  the  fusion,  and  whether  such  combinations  were 
contrary  to  the  public  interest  was  for  the  General  Assembly 
and  not  the  courts.  It  is  argued  that  this  provision  of  the 
Ballot  law  has  been  repealed  by  the  Primary  Election  law, 
but  it  has  neither  been  repealed  expressly  nor  by  implication, 
and  it  is  still  the  law  by  which  the  official  ballot  is  governed. 
It  has  only  been  modified  or  repealed  as  to  provisions  wholly 
inconsistent  with  the  Primary  Election  law,  and  the  provi- 
sions of  the  two  laws  in  this  respect  are  harmonious. 

The  argument  for  the  relator  involves  the  destruction  of 
the  party  system  of  government  recognized  both  by  the  Bal- 
lot law  and  the  Primary  Election  law,  both  of  which  secure 
the  separate  character  of  political  parties.  If  the  relator 
can  be  the  candidate  of  two  parties  he  can  be  the  candidate 
of  all  six  parties  of  the  State,  and  if  he  has  that  right  every 
other  candidate  has  the  same  right,  so  that  the  name  of 
every  candidate  for  office  on  the  official  ballot  might  appear 
in  every  party  column,  to  the  utter  destruction  of  political 
parties  and  the  defeat  of  the  purpose  of  the  Primary  law, 
which  is  to  permit  voters  to  name  candidates  who,  if  elected, 
will  apply  the  principles  and  put  into  effect  the  policies  of 
the  party  to  which  the  voter  belongs.  The  argument  for 
the  relator  does  not  go  so  far  as  to  claim  the  right  of  all 
candidates  to  be  on  all  tickets,  but  is  limited  to  the  claim 
that  if  a  particular  candidate  is  so  distinguished  that  the 
voters  of  all  parties  desire  to  do  him  and  themselves  honor 
by  naming  him  as  their  candidate  they  should  have  that 
privilege.  There  is  no  distinction,  in  right,  between  indi- 
viduals, and  as  the  General  Assembly  has  not  extended  the 
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privilege  for  particular  instances  we  cannot  create  one.  A 
further  argument  is  that  the  prohibition  should  not  be  ap- 
plied to  an  office  having  no  political  complexion,  but  it  was 
within  the  province  of  the  General  Assembly  to  consider 
and  determine  what  office  should  come  within  the  prohi- 
bition. Whether  it  should  be  applied  only  to  general  or 
national  elections  and  between  such  elections  the  political 
parties  should  be  dismembered  and  disorganized,  to  be  re- 
created and  re-organized  when  national  questions  are  at  isr 
sue,  or  whether  it  is  essential  that  the  organization  should 
continue,  was  a  question  for  the  General  Assembly,  which 
has  been  determined  and  expressed  in  the  act,  not,  however, 
to  the  prejudice  or  detriment  of  the  independent  voter,  to 
whom  the  act  secures  the  absolute  and  untrammeled  right 
to  vote  for  whomsoever  he  may  choose. 

The  other  question  involved  is  whether  the  General  As- 
sembly had  power  to  enact  the  prohibition,  and  no  provi- 
sion of  the  constitution  has  been  pointed  out  which  in  any 
manner  limits  such  power.  The  question  of  the  right  of  a 
candidate  to  have  his  name  appear  twice  upon  the  official 
ballot,  once  as  a  candidate  of  a  political  party  and  again  by 
petition,  was  settled  in  People  v.  Czarnecki,  256  111.  320,  and 
there  can  be  no  possible  distinction  between  certificates  of 
nomination  as  the  result  of  a  primary  election  and  petitions. 
Each  candidate  has  the  opportunity  to  have  his  name  appear 
upon  the  ballot  once  and  every  voter  has  the  opportunity  to 
vote  for  him,  which  secures  to  both  every  right  guaranteed 
by  the  constitution. 

These  are  the  reasons  for  which  the  demurrer  was  sus- 
tained and  the  writ  denied.     .  Writ  denied. 

Mr.  Justice  Carter,  specially  concurring: 
I  agree  with  the  conclusions  reached  in  the  foregoing 
opinion.    The  questions  involved,  however,  are  of  such  pub- 
lic importance  that  I  have  deemed  it  advisable  to  offer  some 


Digiti 


zed  by  G00gk 


Itk  '15.]  The  People  v.  Czarnecki.  881 

further  suggestions  bearing  on  the  questions  raised  in  the 
briefs. 

Counsel  for  petitioner  earnestly  argue  that  the  provi- 
sions of  the  Australian  Ballot  law,  invoked  to  prevent  the 
name  of  the  relator  in  the  petition  from  being  placed  twice 
upon  the  ballot,  are  in  effect  repealed  by  the  amendments 
heretofore  passed  to  certain  sections  of  said  Ballot  law. 
That  law  was  enacted  in  1891.  (Laws  of  1891,  p.  107.) 
The  last  proviso  in  section  5  of  that  act  as  then  passed 
stated  that  "the  name  of  any  candidate  whose  name  may 
appear  in  any  other  place  upon  the  ballot  shall  not  be  so 
added  by  petition  for  the  same  office."  This  is  the  only 
provision  in  the  original  act  referring  in  any  way  to  a 
candidate's  name  appearing  more  than  once  on  the  ballot. 

Sections  3  and  8  of  said  Ballot  law  were  amended  in 
1897  by  an  act  that  went  into  force  July  1  of  that  year. 
(Laws  of  1897,  p.  211.)  By  this  amendment  a  proviso 
was  added  to  section  3,  stating  "that  the  names  of  candi- 
dates shall  not  be  placed  upon  the  ballot  more  than  once 
for  the  same  office  or  under  more  than  one  party  appellation 
or  title.v  The  amendment  to  section  8  provided,  among 
other  things:  "In  case  the  certificate  of  nomination  or 
petition,  as  provided  for  in  this  act,  shall  contain  or  exhibit 
the  name  of  any  candidate  for  any  office  upon  more  than 
one  of  said  certificates  or  petitions,  (for  the  same  office,) 
then,  and  in  that  case,  the  Secretary  of  State  or  county 
clerk,  as  the  case  may  be,  shall  immediately  notify  said  can- 
didate of  said  fact  and  that  his  name  appears  unlawfully 
upon  more  than  one  of  said  certificates  or  petitions,  and 
that  within  five  days  from  the  receipt  of  said  notification 
said  candidate  must  elect  as  to  which  of  said  political  party 
appellations  or  groups  he  desires  his  name  to  appear  and 
remain  under  upon  said  ballot,  and  if  said  candidate  re- 
fuses, fails  or  neglects  to  comply  with  the  provisions  here- 
in, then,  and  in  that  case,  the  Secretary  of  State  or  county 
clerk,  as  the  case  may  be,  shall  not  permit  the  name  of  said 
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candidate  to  appear  or  be  printed  or  placed  upon  said  bal- 
lot under  any  or  either  of  said  political  party  appellations 
or  groups/' 

In  1898  a  primary  election  law  was  passed,  (Laws  of 
1898,  p.  11,)  and  at  the  same  session  section  3  of  the 
Ballot  law  was  again  amended  by  striking  out  the  proviso 
added  by  the  amendment  of  1897  and  inserting  in  place 
thereof  a  proviso  which  stated  that  in  any  county,  city  or 
village  or  incorporated  town  which  had  adopted  the  Pri- 
mary act  in  question,  candidates  could  not  have  their  names 
printed  on  said  official  ballot  unless  they  had  been  nomi- 
nated in  accordance  with  the  provisions  of  said  Primary  act. 
(Ibid.  p.  10.)    This  proviso  is  still  a  part  of  said  section  3. 

In  1903  section  8  of  the  Ballot  act  was  again  amended, 
but  the  only  change  in  the  reading  of  the  act  as  amended 
in  1897  was  as  to  the  number  of  days  in  which  the  nomina- 
tion papers  should  be  filed  with  the  Secretary  of  State  or 
proper  clerk.  The  same  provision  above  quoted,  which  was 
inserted  in  the  section  by  the  amendment  of  1897,  was  re- 
enacted  by  the  amendment  of  1903.    (Laws  of  1903,  p.  174.) 

Sections  3,  5  and  8  are  now  part  of  the  .Ballot  law  with 
provisions  stated  as  above  indicated.  There  has  been  no 
change  or  amendment  in  any  of  these  sections,  or  ia  any 
other  section  of  the  Ballot  law,  affecting  the  question  here 
under  discussion  since  the  dates  mentioned.  If  any  of  the 
primary  laws  have  amended  any  of  these  sections  of  the 
Ballot  law  it  has  beeft  by  implication  and  not  by  direct  ref- 
erence. Manifestly,  when  the  legislature  re-enacted  the  pro- 
visions of  section  8,  requiring  the  candidate,  if  his  name 
appeared  in  more  than  one  certificate  of  nomination  or  pe- 
tition, to  elect  as  to  which  party  appellation  or  group  he 
desired  his  name  to  appear  and  remain  under  upon  said 
ballot,  the  legislature  was  not  of  the  opinion  that  the  pri- 
mary laws  theretofore  passed  had  repealed,  by  implication 
or  otherwise,  the  provision  in  question.  Indeed,  it  seems 
obvious  from  the  fact  that  section  3  was  amended  so  as  to 
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provide  that  candidates  must  be  nominated  by  the  provi- 
sions of  the  Primary  law,  that  the  legislature  clearly  in- 
tended the  provision  of  section  8  here  in  question  to  apply 
to  candidates  nominated  under  the  Primary  act.  I  find  no 
specific  provision  in  the  present  Primary  law  that  in  any 
manner  weakens  the  force  of  this  reasoning. 

The  argument  that  sections  58  and  59  of  the  present 
Primary  law  necessarily  repeal,  by  implication,  the  provi- 
sion in  question  of  section  8  of  the  Ballot  law  was  raised 
in  People  v.  Czarnecki,  256  111.  320,  and  held  without  merit. 

Counsel  for  petitioner  most  urgently  insist  that  the  pro- 
vision of  the  Ballot  law  in  question  is  contrary  to  public 
policy  and  therefore  unconstitutional.  In  the  case  last  re- 
ferred to,  this  court  passed  upon  that  very  question.  To 
hold  as  now  contended  by  counsel  would  be  to  overrule 
what  was  there  decided.  That  decision  not  only  passes  up- 
on the  question  that  the  name  of  the  candidate  cannot  be 
added  to  the  ballot  by  petition,  but  also,  by  its  reasoning, 
upon  the  question  that  such  name  cannot  appear  twice  on 
the  ballot  for  the  same  office,  no  matter  whether  nominated 
by  political  parties  or  by  petition.  I  agree  with  the  argu- 
ment of  counsel  that  the  right  of  the  voters  to  write  the 
name  of  a  candidate  on  the  ballot  on  election  day  is  of 
little  practical  value  as  affecting  the  results  of  an  election 
in  large  cities,  with  their  thousands  of  voters.  This  is  es- 
pecially true  with  a  ballot  where  there  is  a  circle  at  the 
head  of  each,  ticket,  as  in  this  State.  However  much  any 
member  of  this  court  might  agree  with  the  argument  of 
counsel  that  the  voters  should  have  the  right,  particularly 
in  local  matters,  to  have  the  name  of  a  candidate  printed 
on  the  ballot  more  than  once  for: the  same  office  under  dif- 
ferent party  headings,  if  desired,  that  argument,  under  Peo- 
ple v.  Czarnecki,  supra,  is  clearly  one  to  be  addressed  to 
the  legislature  for  an  amendment  to  the  law,  and  not  to 
the  courts  under  the  law  as  it  now  reads.  This  conclusion 
is  in  full  accord  with  the  previous  holdings  of  this  court, 
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and  with  the  argument  so  frequently  advanced  that  courts 
should  not  by  their  decisions  overrule  the  plain  purpose  of 
statutes  as  enacted,  no  matter  how  unwise  the  members  of 
the  court  might  deem  such  legislation. 


The  People  of  the  State  of  Illinois,  for  use,  etc.,  Ap- 
pellant, vs.  N.  C.  Vickroy  et  al.  Appellees. 

Opinion  Hied  December  16,  1014 — Rehearing  denied  Feb.  4,  1915. 

1.  Constitutional  law — when  a  law  is  uniform.  A  law  is 
uniform  when  all  persons  brought  within  the  relation  and  circum- 
stances provided  for  are  affected  alike. 

2.  Same — what  is  a  general  law.  A  general  law  is  one  framed 
in  general  terms  and  restricted  to  no  locality,  operating  equally  up- 
on all  of  a  group  of  objects,  which,  having  regard  to  the  purpose 
of  the  legislation,  are  distinguished  by  characteristics  sufficiently 
marked  and  important  to  make  them  a  class  by  themselves. 

3.  Same — purpose  of  the  provisions  of  the  constitution  relating 
to  fees  of  township  officers.  The  purpose  of  sections  11  and  12 
of  article  10  of  the  constitution,  in  so  far  as  they  apply  to  town- 
ship officers,  was  that  the  fees  of  such  officers  should  be  uniform, 
in  order  to  bring  about  a  reasonable  compensation  for  services 
actually  rendered,  and  that  such  uniformity  might  be  based  upon 
a  classification  of  counties,  by  population,  into  three  classes. 

4.  Same — amendment  authorizing  board  of  auditors  to  fix  com- , 
pensation  of  the  town  collector  is  invalid.  The  last  proviso  to  sec- 
tion 36  of  the  Fees  and  Salaries  act,  authorizing  the  board  of  town 
officers  to  fix  the  town  collector's  compensation  at  a  less  amount 
than  is  provided  in  such  section  for  town  collectors  in  the  three 
classes  of  counties  into  which  the  State  is  divided,  is  in  violation  of 
sections  11  and  12  of  article  10  of  the  constitution,  and  is  invalid. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Robert  W.  Olmsted,  Judge,  presiding. 

Henry  Waterman,  for  appellant. 

Harry  E.  Brown,  (Bartlett  S.  Gray,  of  counsel,) 
for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court :' 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Henry  county  sustaining  a  demurrer  to  the  declaration  filed 
in  behalf  of  the  People  of  the  State  of  Illinois,  for  the  use 
of  Geneseo  township,  in  said  county,  against  N.  C.  Vick- 
roy and  his  bondsmen,  for  alleged  failure  to  account  for 
the  full  amount  of  money  coming  into  said  Vickroy's  hands 
as  town  collector.  The  question  involved  in  this  case  is 
identical  with  that  in  another  case  of  the  same  title,  the 
two  cases  being  consolidated  in  this  court,  the  only  differ- 
ence being  that  the  suits  were  on  different  bonds,  of  dif- 
ferent dates,  for  different  amounts,  and  one  of  the  bonds 
being  signed  by  two  more  bondsmen  than  the  other.  One 
suit  is  for  taxes  collected  in  191 2  and  the  other  for  191 3. 

The  only  question  involved  is  the  constitutionality  of  a 
proviso  of  a  paragraph  added  in  191 1  by  amendment  to  sec- 
tion 36  of  the  Fees  and  Salaries  act.  The  paragraph  in 
question  reads  as  follows :  "Each  town  or  district  collector 
shall  be  allowed  a  commission  of  two  per  cent,  on  all  moneys 
collected  by  him,  to  be  paid  out  of  the  respective  funds  col- 
lected :  Provided,  that  in  any  case  where  the  compensation 
so  allowed  shall  be  insufficient,  the  town  or  county  board 
may  allow  an  additional  compensation  or  per  diem  in  lieu 
of  other  or  greater  commissions,  in  which  case  said  addi- 
tional compensation  shall  be  paid  out  of  the  town  or  county 
treasury,  as  the  case  may  require :  And,  provided,  further, 
that  all  excess  of  commissions  and  fees  over  $1500  in 
counties  of  the  first  and  second  class  and  over  $3000  in 
counties  of  the  third  class  shall  be  paid  into  the  town  or 
district  treasury :  Provided,  however,  that  the  town  board 
of  auditors  of  any  town  may,  prior  to  election  of  a  town 
collector,  fix  the  maximum  amount  at  a  lesser  sum  than 
provided  herein."     (Hurd's  Stat.  1913,  p.  1269.) 

The  last  proviso  is  the  one  whose  constitutionality  is 
questioned.  The  trial  court  held  this  amendment  uncon- 
stitutional, on  the  ground  that  it  was  in  conflict  with  sec- 
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tions  ii  and  12  of  article  10  of  the  constitution  of  1870. 
These  sections  read  : 

"Sec.  11.  The  fees  of  township  officers,  and  of  each 
class  of  county  officers,  shall  be  uniform  in  the  class  of 
counties  to  which  they  respectively  belong.  The  compen- 
sation herein  provided  for  shall  apply  only  to  officers  here- 
after elected,  but  all  fees  established  by  special  laws  shall 
cease  at  the  adoption  of  this  constitution,  and  such  officers 
shall  receive  only  such  fees  as  are  provided  by  general  law. 

"Sec.  12.  All  laws  fixing  the  fees  of  State,  county  and 
township  officers,  shall  terminate  with  the  terms,  respec- 
tively, of  those  who  may  be  in  office  at  the  meeting  of  the 
first  General  Assembly  after  the  adoption  of  this  constitu- 
tion ;  and  the  General  Assembly  shall,  by  general  law,  uni- 
form in  its  operation,  provide  for  and  regulate  the  fees  of 
said  officers  and  their  successors,  so  as  to  reduce  the  same 
to  a  reasonable  compensation  for  services  actually  rendered. 
But  the  General  Assembly  may,  by  general  law,  classify  the 
counties  by  population  into  not  more  than  three  classes, 
and  regulate  the  fees  according  to  class.  This  article  shall 
not  be  construed  as  depriving  the  General  Assembly  of  the 
power  to  reduce  the  fees  of  existing  officers." 

For  the  purpose  of  fixing  the  fees  and  compensation  of 
county  and  township  officers  the  legislature  has  divided  the 
counties  of  the  State  into  three  classes  (Hurd's  Stat.  19 13, 
p.  1256.)  :  First,  those  not  exceeding  25,000  inhabitants; 
second,  those  containing  a  population  of  over  25,000  and 
not  exceeding  100,000;  and  third,  those  over  100,000.  The 
county  of  Henry  is  in  the  second  class,  and  therefore,  un- 
der section  36  as  it  stood  before  the  amendment  of  191 1, 
the  town  collectors  in  that  county  were  entitled  to  two  per 
cent  commission  on  moneys  collected,  provided  that  all  ex- 
cess of  commissions  and  fees  over  $1500  was  required  to 
be  paid  into  the  town  treasury.  Appellee  Vickroy,  in  each 
of  the  years  in  question,  collected  over  $1500  in  fees  and 
commissions  and  duly  turned  over  the  excess.    On  Septem- 
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ber  5,  191 1,  the  town  board  of  auditors  in  said  township, 
in  conformity  with  the  amendment  of  191 1,  fixed  the  sal- 
ary of  the  town  collector  for  the  ensuing  year  at  $400. 
These  two  suits  were  for  the  purpose  of  compelling  Vick- 
roy  or  his  bondsmen  to  turn  over  the  difference  between 
$400  a  year  and  $1500  a  year. 

Is  the  proviso  added  by  the  amendment  of  191 1  to  sec- 
tion 36  of  the  Salaries  act  a  general  law  providing  that  the 
fees  of  the  township  officers  "shall  be  uniform  in  the  class 
of  counties  to  which  they  respectively  belong,"  as  required 
in  said  section  11  of  article  10  of  the  constitution?  And 
further,  is  said  proviso  a  general  law,  uniform  in  its  oper- 
ation, so  regulating  the  fees  of  the  township  officers  as  to 
give  them  "a  reasonable  compensation  for  services  actually 
rendered,"  as  required  in  said  section  12  of  said  article  10? 

The  standard  authorities  define  "uniform"  as  conform- 
ing to  one  rule,  mode  or  unvarying  standard;  agreeing 
with  each  other;  substantially  one  and  the  same;  not  dif- 
ferent at  different  times  or  places;  applicable  to  all  places 
or  divisions  of  a  country.  (Anderson's  Law  Diet. ;  Cen- 
tury Diet. ;  New  Standard  Diet. ;  39  Cyc.  685,  and  cases 
cited;  see,  also,  8  Words  and  Phrases,  7175,  and  cases 
cited.)  A  law  is  uniform  when  all  persons  brought  within 
the  relation  and  circumstances  provided  for  are  affected 
alike;  when  it  has  uniform  operation  upon  all  within  the 
class  upon  which  it  purports  to  operate.  (Anderson's  Law 
Diet.  1068;  Senior  v.  Ratterman,  44  Ohio  St.  661;  Com- 
monwealth v.  Mathues,  210  Pa.  St.  372.)  The  word  "gen- 
eral" is  defined  as  pertaining  to  the  whole  of  a  body, 
society,  organization,  or  the  like;  not  local,  as,  a  general 
election;  pertaining  to,  affecting  or  applicable  to  each  and 
all  the  members  of  a  class,  kind  or  order;  not  particular; 
relating  to  a  genus  or  kind ;  common  to  the  many  or  to  the 
greatest  number;  extensive,  though  not  universal.  (Web- 
ster's New  Int.  Diet.;  20  Cyc.  1182,  and  cases  cited.)  A 
general  law  is  one  framed  in  general  terms  and  restricted 
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to  no  locality,  operating  equally  upon  all  of  a  group  of  ob- 
jects which,  having  regard  to  the  purpose  of  the  legisla- 
tion, are  distinguished  by  characteristics  sufficiently  marked 
and  important  to  make  them  a  class  by  themselves.  (State, 
Trenton  Iron  Co.  v.  Yard,  42  N.  J.  Law,  357;  4  Words 
and  Phrases,  3066,  and  cases  cited.)  The  word  "local"  is 
used  as  a  counter-term  to  "general."  (People  v.  Wilcox, 
237  111.  421.)  Laws  are  general  and  uniform  when  they 
operate  alike  upon  all  who  are  in  the  same  situation.  A 
law  is  general,  not  because  it  embraces  all  the  governed, 
but  that  it  may,  from  its  terms,  when  many  are  embraced 
in  its  provisions,  embrace  all  others  when  they  occupy  a  like 
position  to  those  who  are  embraced.  (Hawthorn  v.  Peo- 
ple, 109  111.  302;  People  v.  Hazelwood,  116  id.  319;  City 
of  Clinton  v.  Wilson,  257  id.  580.)  It  is  not  necessary 
that  a  law,  to  be  general,  should  apply  to  every  person  in 
the  State.  Very  few  laws  do  so  apply.  An  act  is  general 
in  its  nature  and  uniform  in  its  operation  if  it  acts  upon  all 
persons  coming  within  its  scope.  People  v.  Kewanee  Light 
Co.  262  111.  255. 

Judged  by  these  general  rules,  is  the  proviso  here  in 
question  a  general  law,  uniform  in  its  operation?  It  is  in- 
sisted by  counsel  for  appellant  that  as  it  affects  every  town- 
ship in  the  State  it  is  not  local  or  particular  and  therefore 
is  general  in  its  application.  This  is  only  true  in  the  sense 
that  it  is  uniform  in  giving  certain  powers  to  town  boards 
of  auditors  of  all  townships  in  the  State.  It  is  certainly  not 
uniform  as  it  applies  to  the  collectors  or  in  its  effect  upon 
the  tax-payers.  The  plain  purpose  of  sections  11  and  12  of 
article  10  of  the  constitution  was  that  the  fees  should  be 
uniform,  in  order  to  bring  about  a  reasonable  compensa- 
tion for  services  actually  rendered;  that  this  uniformity 
might  be  based  upon  the  classification  of  counties  into  three 
classes  and  regulated  according  to  the  said  classes.  If  the 
argument  of  counsel  for  appellant  on  this  point  is  to  be 
upheld  it  would  place  such  a  construction  upon  these  con- 
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stitutional  provisions  as  would  justify  the  fixing  of  a  dif- 
ferent salary,  in  the  manner  here  provided,  for  every  town 
collector  in  the  State.  One  town  might  pay  a  very  large 
salary,  and  another  of  the  same  size,  with  the  same  amount 
of  work,  immediately  adjoining,  might  pay  a  very  small 
salary.  Such  a  construction  would  effectually  destroy  all 
regulation  of  the  fees  according  to  the  three  different  classes 
of  counties,  and  also  the  purpose  of  the  constitution  that 
the  various  town  officials  should  receive  a  reasonable  com- 
pensation for  the  services  actually  rendered.  It  is  true,  as 
argued,  that  the  policy  of  creating  local  municipal  corpora- 
tions for  the  management  of  matters  of  local  concern  runs 
back  to  the  earliest  period  of  our  history  and  is  expressly 
or  impliedly  guaranteed  in  most,  if  not  all,  of  our  State 
constitutions,  so  that  the  people  of  every  hamlet,  town  and 
city  of  the  State  may  be  entitled  to  the  benefits  of  self- 
government,  (i  Dillon  on  Mun.  Corp. — 5th  ed. — sec.  15,) 
and  that  the  bestowal  upon  these  local  governmental  agen- 
cies of  the  powers  of  legislation  which  have  been  commonly 
bestowed  upon  them  is  not  considered  as  trenching  upon 
the  maxim  that  legislative  power  must  not  be  delegated. 
(Cooley's  Const.  Lim. — 6th  ed. — 138.)  While  these  funda- 
mental principles  are  recognized  by  many  of  the  provisions 
of  our  constitution,  obviously  the  express  provisions  found 
in  said  sections  11  and  12  of  article  10  were  intended  to 
limit  the  power  of  the  local  town  or  county  authorities  as  to 
their  power  to  fix  the  fees  of  township  and  county  officials. 
Absolute  uniformity  may  not % be  attainable  in  practice 
but  an  approximation  to  it  is  possible,  and  a  plain  departure 
from  the  constitutional  provision  requiring  such  uniformity 
must  necessarily  be  held  in  conflict  therewith.  (Railroad 
Tax  case,  8  Sawyer,  [U.  S.  Cir.]  38;  Anderson's  Law 
Diet.  1068.)  This  court  has  said  that  the  limitations  on 
the  power  of  the  legislature  to  enact  laws  affecting  towns 
were  few,  but  that  among  these  few  v/ere  the  provisions  in 
said  sections  11  and  12  that  the  fees  of  township  officers 
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must  be  fixed  and  regulated  by  a  general  law,  uniform  in 
its  operation.     (People  v.  Knopf,  171  111.  191 ;   People  v. 
Grover,  258  id.  124.)     It  has  been  held  that  the  fixing  of 
fees  of  township  officers  in  fifty-one  counties  of  the  State, 
naming  them  without  reference  to  population,  controverts 
the  provisions  of  the  constitution  here  under  consideration. 
(Jefferson  County  v.  Jones,  63  111.  531.)     This  court,  in 
considering  certain  provisions  of  the  paragraph  of  section 
36  of  the  Fees  and  Salaries  act  quoted  above,  has  in  effect 
held  that  the  provision  as  to  the  present  two  per  cent  fees 
and  commissions,  and  limiting  the  amount  of  such  fees  to 
$1500  in  counties  of  the  first  and  second  classes  and  $3000 
in  counties  of  the  first  class,  is  constitutional.     (Ryan  v. 
People,  117  111.  468;  People  y.  Parker,  231  id.  478.)     It  is 
clear  that  both  of  these  provisions  of  the  Fee  act  are  gen- 
eral, uniform  in  their  operation  and  in  accordance  with  the 
classification  of  counties,  tending  to  give  a  reasonable  com- 
pensation to  the  collectors. 

It  is  impossible,  by  law,  to  make  the  compensation  of 
all  township  officials  absolutely  the  same,  compared  to 
the  amount  of  work  done.  "Constitutions,  like  all  other 
laws,  must  have  a  reasonable  and  practical  interpretation/' 
(Knickerbocker  v.  People,  102  111.  218.)  The  purpose  of 
the  constitutional  provisions  here  under  consideration  was 
to  prevent  special  legislation  with  reference  to  the  pay  of 
township  and  county  officials,  and  to  place  such  officials, 
so  far  as  practicable,  upon  an  equality,  so  that  each  would 
receive  a  reasonable  compensation  for  actual  services  ren- 
dered. The  constitutional  convention  decided  that  this  could 
best  be  done  by  dividing  the  counties  into  classes  and  then 
regulating  the  fees  according  to  classes.  The  proviso  in 
section  36  does  not  in  any  way  attempt  to  regulate  the  fees 
according  to  the  classification  of  counties.  The  compensa- 
tion provided  for  thereby  necessarily  will  not  be  uniform 
either  as  to  all  collectors  or  in  each  of  the  various  classes 
of  counties,  and  the  results  may,  and  almost  certainly  will, 
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in  many  instances  defeat  entirely,  as  to  the  pay  of  town- 
ship collectors,  the  purposes  and  objects  of  these  two  sec- 
tions of  the  constitution. 

The  method  and  manner  of  enforcing  a  law  must  neces- 
sarily be  left  to  the  reasonable  discretion  of  administrative 
officers,  but  any  law  which  vests  in  the  discretion  of  such 
officers,  unregulated  by  any  rules  or  conditions  whether 
such  law  shall  be  enforced  at  all  with  reference  to  indi- 
viduals in  the  same  class,  is  purely  arbitrary.  Such  arbi- 
trary power  is,  under  the  settled  rules  of  law  in  this  and 
other  jurisdictions,  a  delegation  by  the  legislature  of  its 
legislative  functions  to  the  officials  in  question.  This  pro- 
viso gave  to  the  town  boards  of  auditors  the  absolute  au- 
thority, according  to  their  own  -whim  or  caprice,  to  decide 
.  what  the  maximum  pay  should  be  in  each  town,  regardless 
of  whether  it  was  reasonable  and  without  any  reference  to 
the  classification  of  counties.  Such  a  law  is  necessarily  in- 
valid. (Cicero  Lumber  Co.  v.  Town  of  Cicero,  176  111.  9; 
Noel  v.  People,  187  id.  587;  Moore  v.  Mayor  of  Danville, 
232  id.  307;  Sheldon  v.  Hoyne,  261  id.  222.)  We  are  not 
here  holding  that  the  legislature  cannot,  by  a  general  law, 
give  to  the  township  authorities  the  power  to  regulate  the 
compensation  of  town  officers  in  accordance  with  the  classi- 
fication of  counties.  Such  law,  however,  can  only  grant 
to  the  township  authorities  a  limited  discretion  within  well 
fixed  and  defined  rules  by  which  the  law  can  be  impartially 
enforced,  and  thus  carry  out  the  plain  and  obvious  purposes 
of  the  constitutional  provisions  herein  under  consideration. 
See  on  this  point,  in  addition  to  the  authorities  last  cited, 
Kreiiz  v.  Behrensmeyer,  149  111.  496. 

The  lower  court  rightly  held  the  proviso  here  in  ques- 
tion unconstitutional.  The  judgment  of  that  court  will 
therefore  be  affirmed.  Judgment  Mrmed. 
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Valdo  F.  Wilson  et  al.  Appellees,  vs.  Jacob  Glos, 
Appellant. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  4,  1915. 

1.  Taxes — form  prescribed  by  law  for  tax  judgment  sale,  re- 
demption and  forfeiture  record  is  mandatory.  The  form  prescribed 
by  the  statute  for  the  tax  judgment  sale,  redemption  and  forfeit- 
ure record  is  mandatory  and  must  be  strictly  followed. 

2.  Tax  deeds — tax  deed  issued  on  a  void  judgment  is  void.  A 
judgment  for  taxes  in  which  only  figures  are  used,  without  the 
dollar  mark  or  any  other  means  of  determining  what  the  figures 
stand  for, — whether  for  dollars,  cents  or  mills, — is  a  nullity  and 
void;  and  a  tax  deed  issued  upon  such  a  judgment  is  also  illegal 
and  void. 

3.  Same — affidavit  required  by  section  217  of  the  Revenue  act 
is  jurisdictional.  The  affidavit  required  by  section  217  of  the  Reve- 
nue law  is  jurisdictional,  and  if  no  proper  affidavit  is  filed  the  tax 
deed  issued  thereon  is  null  and  void. 

4.  Same — affidavit  required  by  section  217  of  the  Revenue  law 
must  state  facts  positively.  The  affidavit  required  by  section  217 
of  the  Revenue  law  must  show  a  compliance  with  the  provisions 
of  section  216  of  said  act  by  direct  and  positive  statements  of  fact, 
and  the  matter  of  such  compliance  must  not  be  left  to  inference 
from  doubtful  or  equivocal  language. 

5.  Abstracts  of  title — abstract  presumed  to  have  been  signed 
on  day  it  bears  date.  It  is  a  presumption  of  law,  subject  to  rebut- 
tal, that  abstracts,  like  other  documents,  were  made,  written  and 
signed  on  the  days  they  bear  date. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

Charles  F.  McKinlEy,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : . 

Appellees  filed  their  application  in  the  circuit  court  of 
Cook  county  to  register  their  title  in  fee  simple  to  certain 
lots  described  in  the  application,  under  the  act  concerning 
land  titles,  known  as  the  Torrens  law.     (Hurd's  Stat.  191 3, 
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P-  537-)  Appellant,  Jacob  Glos,  was  made  a  defendant,  and 
it  was  alleged  in  the  application  that  he  was  the  owner  of 
a  tax  deed  to  all  the  lots,  which  said  tax  deed  was  void.  He 
appeared  and  filed  an  answer  to  the  application,  admitting 
that  he  was  the  owner  of  a  tax  title  to  the  lots  described 
but  denied  it  was  invalid,  and  set  up  numerous  reasons  why 
the  act  under  which  the  application  was  filed  was  in  viola- 
tion of  both  the  State  and  Federal  constitutions.  The  ap- 
plication was  referred  t©  one  of  the  examiners  of  titles, 
who  heard  the  evidence  and  made  a  report  finding  that  the 
applicants  were  entitled  to  register  their  title  as  prayed,  and 
recommending  that  the  tax  deed  of  appellant  be  declared 
void  and  that  the  same  be  set  aside  for  the  reasons  that  ap- 
pellant had  failed  to  mike  any  proof  of  the  existence  of  any 
valid  judgment  for  delinquent  taxes  on  which  the  tax  sale 
to  him  was  made  and  on  which  his  deed  was  based,  and 
that  the  proof  failed  to  show  that  he  had  given  sufficient 
and  proper  notice  to  the  owners  and  those  interested  in  the 
premises,  as  required  by  law,  before  taking  out  said  tax 
deed  on  the  expiration  of  the  time  for  redemption  from  the 
tax  sale.  The  examiner  also  found  the  amount  paid  out  by 
appellant  and  expended  by  him  in  and  about  the  procure- 
ment of  said  tax  deed  and  payment  of  subsequent  taxes,  and 
recommended  that  appellant  be  reimbursed  said  amount  as  a 
condition  to  registering  the  title  of  appellees.  Numerous 
objections  were  filed  to  the  examiner's  report,  which  were 
overruled  and  were  ordered  to  stand  as  exceptions  to  said 
report.  On  the  hearing  the  court  rendered  a  decree  in  ac- 
cordance with  the  report  of  the  examiner,  registering  the 
title  of  said  lots  in  appellees  and  decreeing  that  the  tax  deed 
of  appellant  was  void,  and  that  he  be  reimbursed  the  amount 
expended  and  paid  out  by  him  in  procuring  said  tax  title 
and  paying  taxes  on  the  property  as  found  by  the  examiner. 
Appellant  prayed  an  appeal  to  this  court  and  has  assigned 
numerous  causes  for  error,  of  which  the  only  ones  relied 
upon  and  argued  are  that  the  abstracts  of  title  which  were 
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offered  in  evidence  by  appellees  before  the  examiner  to 
prove  their  title  to  the  premises  involved  were  not  made 
competent  by  the  necessary  preliminary  proof  under  section 
1 8  of  the  Torrens  act,  and  that  the  findings  of  the  examiner 
of  titles  and  the  decree  of  the  court  regarding  the  invalid- 
ity of  the  tax  deed  are  contrary  to  law  and  not  supported 
by  the  evidence. 

The  specific  reasons  urged  by  appellant  in  support  of  his 
contention  as  to  the  abstracts  of  title  are,  that  two  of  the 
abstracts  received  in  evidence  (applicants'  exhibit  i)  are  not 
competent,  as  there  was  no  proof  that  the  persons  certifying 
to  the  same  were  in  the  business  of  making  abstracts  of 
title  at  the  time  of  such  certification,  and  that  the  time  of 
such  certification  is  not  shown  and  the  certificate  is  not 
dated.  Applicants'  exhibit  i  is  a  copy  of  an  abstract  and 
shows  the  title  of  the  property  in  question  to  May  12,  1891. 
The  signature  of  the  abstracters,  Haddock,  Vallette  &  Rick- 
cords,  to  the  certificate  at  the  end  of  the  abstract,  together 
with  the  testimony  of  the  witness  Harry  L.  Smith  that  he 
was  acquainted  with  the  firm  of  Haddock,  Vallette  &  Rick- 
cords  and  had  worked  for  them ;  that  they  were  in  the  busi- 
ness of  making  abstracts  for  hire  and  were  in  that  business 
when  the  abstract  was  made,  and  made  the  abstract  as  a 
part  of  the  transactions  ordered  in  their  office  at  the  time 
it  bore  date;  that  he  knew  the  firm  signature,  and  that 
the  signature  was  the  genuine  signature  of  said  abstracters 
and  was  written  by  Erastus  R.  Green,  who  had  an  interest 
in  the  firm  and  who  was  accustomed  to  attach  the  firm  sig- 
nature in  the  ordinary  course  of  business,  was  sufficient  to 
make  the  abstracts  competent  evidence.  The  manner  in 
which  this  abstract  was  signed  is  as  follows: 

"Chicago,  May  twelfth  (12),  1891. 

-,  ,     N  Haddock,  Vallette  &  Rickcords. 

Fourteen  (14)  pages. 

The  foregoing  (tweaty-two  [22]  pages,  this  included,)  is  a 
true  copy  of  the  original  examinations  of  title. 

Haddock,  Vallette  &  Rickcords." 
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Appellant  argues  that  as  the  words  "Haddock,  Vallette 
&  Rickcords"  in  the  upper  signature  were  printed  on  the 
abstract,  (the  lower  signature  alone  being  written  and  iden- 
tified,) the  date,  "May  twelfth  (12),  1891,"  did  not  apply 
to  the  lower  signature,  which  was  the  signature  identified 
as  the  written  signature  of  the  firm  by  the  witness  Smith. 
Counsel  for  appellant  concedes  that  if  the  signature  of  Had- 
dock, Vallette  &  Rickcords  which  is  printed  and  which  im- 
mediately follows  the  date,  "May  twelfth  (12),  1891,"  was 
an  original  signature  and  so  proved,  it  would  be  sufficient 
to  make  the  document  admissible.  We  think  appellant's 
contention  is  without  merit.  The  witness  Smith  testified 
that  the  abstract  was  made  and  issued  at  the  date  shown 
upon  the  abstract,  May  12,  189 1.  In  Chicago  and  Alton 
Railroad  Co.  v.  Keegan,  152  111.  413,  we  held  that  it  is  a 
presumption  of  law,  subject  to  rebuttal,  that  abstracts,  like 
other  documents,  were  made,  written  and  signed  on  the 
days  they  bear  date. 

Appellant  also  contends  that  the  finding  of  the  court 
that  the  tax  deed  was  invalid  for  the  reasons  that  no  valid 
judgment  for  delinquent  taxes  was  shown  and  no  proof 
was  made  of  proper  notice  of  the  tax  sale  to  the  owners 
and  those  interested  in  the  premises,  is  not  supported  by 
the  evidence. 

Appellant  offered  in  evidence  a  tax  deed  dated  Septem- 
ber 6,  1910,  and  also  offered  a  sworn  copy  of  the  tax  judg- 
ment sale,  redemption  and  forfeiture  record  of  the  county 
court  of  Cook  county  for  taxes  of  the  year  1906  and  prior 
years,  and  also  the  affidavit  of  Jacob  Glos  and  August  A. 
Timke  as  to  notice  and  inquiry  for  owners  and  persons  in- 
terested in  the  premises.  The  copy  of  the  judgment  record 
offered  in  evidence  shows  that  application  for  judgment  was 
made  by  the  county  collector  for  a  large  amount  of  property 
embraced  in  a  delinquent  list  of  some  eighty-seven  volumes 
submitted  with  the  application  for  judgment.  The  court  en- 
tered judgment  against  all  the  lands,  lots,  etc.,  as  described 
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in  the  delinquent  list  and  application  for  judgment,  being 
volumes  i  to  87,  inclusive,  except  as  to  such  lands,  lots  or 
parts  thereof  opposite  the  description  of  which  the  words 
"judgment  refused"  or  "application  withdrawn"  are  writ- 
ten. It  will  thus  be  seen  that  the  judgment  against  the 
property  in  question  was  by  reference  thereto  as  described 
in  the  delinquent  list  in  the  tax  judgment  sale,  redemption 
and  forfeiture  record.  The  copy  of  this  record  as  it  ap- 
pears in  the  record  in  this  case  is  not  ruled  or  arranged  in 
the  manner  prescribed  by  section  188  of  the  Revenue  law 
(Hurd's  Stat.  1913,  p.  2057,)  and  is  not  in  proper  form. 
The  form  prescribed  by  the  statute  as  to  the  arrangement 
of  the  tax  judgment  sale,  redemption  and  forfeiture  record 
has  been  held  mandatory.  (Morrill  v.  S warts,  39  111.  108; 
People  v.  Smythe,  232  id.  242.)  Unless  the  form  pre- 
scribed by  the  statute  is  strictly  followed  it  is  almost  im- 
possible to  ascertain  from  the  record  whether  the  law  has 
been  complied  with  as  to  the  essential  requirements,  such 
as  a  description  of  the  land,  amount  of  taxes,  assessments, 
interest,  costs,  and  other  entries  on  the  judgment  record  that 
go  to  make  up  a  valid  judgment  for  taxes.  The  copy  of 
the  tax  judgment  sale,  redemption  and  forfeiture  record 
contained-  in  the  record  in  the  case  at  bar  is  "for  the  State, 
county,  city,  etc.,  taxes  of  1906  and  prior  years."  This  ap- 
pears at  the  head  of  the  page  of  the  record.  Below  this, 
under  the  heading  "Valuation — dollars,"  in  one  line  across 
the  page  in  the  following  order,  are  the  figures  "30,"  "30," 
"30,"  "30,"  "30,"  "30,"  "30,"  "30,"  "30,"  "37."  On  the 
line  below  this,  and  under  the  heading  "Amount  of  consoli- 
dated and  other  taxes,"  occur  the  figures  "$1.77"  nine  times 
and  the  figures  "$2.20"  once.  On  the  line  below  is  "Total 
tax,"  and  the  figures  "$1.77"  occur  nine  times  and  "$2.20" 
once.  Below  this,  under  the  heading  "Amount  of  interest," 
the  figures  ".05"  occur  nine  times  and  ".07"  once,  with  no 
word  or  symbol  to  denote  dollars  or  cents.  It  is  impossible 
to  tell  which  of  the  lots  the  figures  representing  the  tax, 


Digiti 


zed  by  G00gk 


Fik'15.]  Wilson  v.  Glos.  397 

costs,  etc.,  refer  to  and  jvhat  amount  of  tax,  interest  and 
costs  was  assessed  against  each  lot,  as  could  readily  be  told 
if  the  judgment  were  in  the  form  prescribed.  It  follows, 
therefore,  that  assuming,  as  we  must,  that  the  sworn  copy 
of  the  judgment  record  as  the  same  appears  in  the  record 
in  this  case  was  a  true  copy  of  the  original  judgment  rec- 
ord, the  judgment  was  defective. 

Another  objection  to  this  judgment  is  that  it  is  not 
rendered  for  any  amount  of  money.  Under  the  heading 
"Amount  of  judgment"  is  a  line  of  figures,  "2.01,"  "2.01," 
"2.01,"  "2.01,"  "2.01,"  "2.01,"  "2.01,"  "2.01,"  "2.01," 
"2.46,"  with  no  word  or  symbol  to  denote  dollars  or  cents 
or  what  the  figures  mean.  The  same  is  true  of  the  costs 
and  total  amount  of  sale  as  attempted  to  be  shown.  A  judg- 
ment against  lands  for  non-payment  of  taxes  must  be  for 
an  amount  certain,  (Gage  v.  People,  207  111.  61 ;  Gage  v. 
People,  213  id.  347 ;)  and  if  it  does  not  find  the  amount  due 
in  money  for  taxes  and  costs  it  is  fatally  defective.  (Gage 
v.  People,  supra.)  A  judgment  in  which  only  figures  are 
used  to  designate  the  amount,  without  the  dollar  mark  or 
other  means  of  determining  what  the  figures  stand  for,  and 
whether  for  dollars,  cents  or  mills,  is  a  nullity  and  void, 
(Lawrence  v.  Fast,  20  111.  339;  Dukes  v.  Rowley,  24  id. 
210;  Potwin  v.  Oades,  45  id.  366;  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railway  Co.  v.  City  of  Chicago,  53  id.  80;) 
and  a  tax  deed  issued  upon  such  a  judgment  must  be  held 
illegal  and  void.  It  was  incumbent  upon  appellant  to  show 
a  valid  tax  deed  and  a  judgment  for  tax  sale  against. the 
property.  (Blair  v.  Johnson,  215  111.  552.)  Such  judgment 
must  be  a  valid  judgment.    Glos  v.  Midcahy,  210  111.  639. 

The  affidavit  filed  with  the  county  clerk,  under  section 
217  of  the  Revenue  act,  to  show  a  compliance  with  the  pro- 
visions of  section  216  of  the  same  act,  was  evidently  in- 
tended to  cover  a  number  of  different  tracts  of  land  and 
lots,  some  of  the  owners  and  persons  in  whose  names  the 
same  were  assessed  being  known  but  upon  diligent  search 
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and  inquiry  could  not  be  found  in  the  county,  and  as  to 
other  lots  the  names  of  the  owners  being  unknown.  The 
only  attempt  at  a  description  of  the  lots  or  tracts  of  land 
and  of  the  person  or  persons  in  whose  name  assessed,  and 
of  the  owners  who  were  known  but  upon  diligent  search  and 
inquiry  could  not  be  found  in  the  county,  and  of  the  un- 
known owners  thereof,  is  by  reference  to  various  certificates 
of  purchase  at  tax  sales  annexed  to  but  which  are  in  no  way 
identified  in  the  affidavit  by  name  of  person,  description 
of  property,  date  of  certificate  of  purchase,  or  otherwise,  as 
being  the  ones  to  which  reference  is  made  in  the  affidavit. 
The  affidavit  required  by  section  217,  supra,  is  jurisdic- 
tional, and  if  no  proper  affidavit  is  filed  the  tax  deed  issued 
thereon  will  be  null  and  void.  (Perry  v.  Bowman,  151  111. 
25 ;  Harrell  v.  Enterprise  Savings  Bank,  183  id.  538.)  The 
affidavit  must  not  be  a  mere  statement  of  the  conclusions  of 
the  deponent,  but  must  state  the  facts  showing  a  compliance 
with  the  provisions  of  section  216  of  the  act  with  such 
definiteness  that  an  indictment  for  perjury  can  be  predicated 
thereon  if  the  statements  are  false  or  untrue  in  any  mate- 
rial respect.  (Hurd's  Stat.  1913,  sec.  217,  p. ,2063.)  In 
proceedings  of  this  character,  by  which  the  property  owner 
is  deprived  of  his  property  by  forced  sale  for  non-payment 
of  taxes,  the  law  must  be  strictly  complied  with,  and  a 
party  claiming  title  under  a  tax  deed  must  show  strict  com- 
pliance with  the  statute  in  all  its  essential  provisions.  Such 
compliance  must  appear  by  direct  and  positive  statements  of 
facts  and  not  be  left  to  inference  from  doubtful  or  equivocal 
language.  The  statute  evidently  contemplates  a  separate  af- 
fidavit for  each  certificate  of  purchase,  and  the  better  prac- 
tice would  seem  to  be  to  follow  that  course,  although  it  is 
not  indispensable  that  the  purchaser  at  the  tax  sale  do  so; 
but  when  different  tracts  or  lots  of  land  assessed  in  the 
names  of  different  persons  are  sold  and  different  certificates 
of  purchase  issued  for  each  sale  are  attempted  to  be  included 
in  one  affidavit,  and  the  several  certificates  of  purchase  are 
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relied  upon  to  furnish  the  description  of  the  lands,  the 
names  of  the  persons  in  whose  names  assessed  and  the 
names  of  the  several  owners,  some  of  whom  are  known  but 
upon  diligent  search  and  inquiry  cannot  be  found  in  the 
county  and  others  are  unknown,  the  several  persons  and 
tracts  of  land  included  in  the  affidavit  must  be  identified 
and  made  a  part  of  the  affidavit  by  reference  to  the  persons 
by  name  or  by  a  description  of  the  property  or  otherwise, 
in  such  positive  and  direct  terms  as  to  leave  no  question  as 
to  what  person  or  persons  and  lands  or  lots  the  several  dif- 
ferent character  of  averments  in  the  affidavit  are  intended 
to  be  made  and  to  refer  to  and  include.  In  our  opinion 
the  affidavit  filed  in  this  case,  as  the  same  appears  in  this 
record,  is  too  indefinite  and  uncertain  in  this  respect  to  con- 
stitute a  compliance  with  the  provisions  of  section  217  of 
the  Revenue  act,  and  for  that  reason  we  think  the  examiner 
and  court  did  not  err  in  holding  that  no  proper  affidavit  was 
filed  for  the  procurement  of  the  tax  deed  in  question. 

For  the  reasons  given,  the  decree  of  the  circuit  court 
will  be  affirmed.  Decree  affirmed. 


Stephen  R.  Moore,  Appellant,  vs.  The  Gar  Creek 
Drainage  District  et  al.  Appellees. 

Opinion  Hied  December  16,  101 4 — Rehearing  denied  Feb.  4,  101 5. 

1.  Drainage — highway  commissioners  do  not  have  sole  power 
to  grant  right  of  way  for  drainage  ditch.  Highway  commissioners 
have  power  to  provide  such  drainage  as  is  needed  for  the  purposes 
of  the  highway  although  the  fee  is  in  the  owner  of  the  adjoining 
land;  but  while  drainage  commissioners  must  obtain  the  consent 
of  the  highway  commissioners  to  lay  a  tile  in  the  highway  for  the 
benefit  of  the  lands  of  the  district,  they  must  also  obtain  a  right 
of  way  from  the  owner  of  the  fee  in  the  land  in  the  highway  in 
which  the  tile  is  to  be  laid. 

2.  Same — owner  of  fee  in  highway  not  required  to  take  initia- 
tive to  have  his  damages  assessed.    Where  drainage  commission- 
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ers  have  not  obtained  a  right  of  way  from  the  owner  of  the  fee  in 
land  in  a  public  highway  in  which  the  commissioners  propose  to 
lay  a  tile  for  the  benefit  of  the  lands  of  the  district,  such  owner 
may,  under  section  17a  of  the  Levee  act,  present  the  question  of 
his  damages  on  the  hearing  of  the  confirmation  of  the  assessment 
roll,  but  he  is  not  obliged  to  do  so  in  order  to  protect  his  constitu- 
tional right  to  compensation. 

3.  Same — when  injunction  to  prevent  laying  of  drainage  tile  is 
a  proper  remedy.  Where  drainage. commissioners,  for  the  benefit 
of  the  lands  of  the  district,  are  about  to  lay  tile  in  land  lying  in  a 
public  highway,  the  fee  of  which  is  in  the  adjoining  owner,  with- 
out having  acquired  a  right  of  way  by  condemnation  or  otherwise, 
except  that  they  have  acquired  the  consent  of  the  highway  com- 
missioners, the  adjoining  owner  may  enjoin  the  laying  of  the  tile 
until  he  has  received  the  compensation  to  which  he  is  entitled  un- 
der the  constitution. 

Appeal  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Charles  B.  Campbell,  Judge,  presiding. 

Smith  &  Marcotte,  (Stephen  R.  Moore,  pro  se,) 
for  appellant. 

J.  Bert.  Miij^r,  and  W.  H.  Savary,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  Gar  Creek  Drainage  District  was  organized  in  Kan- 
kakee county  in  1883  under  what  is  commonly  known  as 
the  Levee  act.  Appellant,  Stephen  R.  Moore,  owns  a  quar- 
ter section  of  land  within  the  district,  along  the  south  side 
of  which  is  a  public  highway.  Various  improvements  were 
made  in  the  district  after  its  organization  but  no  ditch 
has  ever  been  constructed  by  the  district  through  or  along 
the  land  of  appellant.  On  June  28,  19 12,  a  plan  for  addi- 
tional work  in  the  district  was  adopted  upon  petition  of  the 
commissioners,  which  provided  for  the  construction  of  a 
branch  ditch  extending  along  the  north  side  of  the  high- 
way adjoining  the  said  land  of  appellant  and  through  that 
part  of  the  highway  of  which  appellant  owned  the  fee.    In 
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the  order  of  June  28  the  court  directed  the  commissioners 
to  acquire  rights  of  way  and  to  prepare  their  roll  of  assess- 
ments of  benefits  and  damages.  The  grant  of  a  right  of 
way  twenty  feet  in  width  over  the  land  of  appellant  in  the 
highway  was  secured  from  the  commissioners  of  highways. 
The  assessment  roll  was  duly  filed,  appellant  appeared  and 
filed  objections,  a  jury  was  empaneled,  and  a  verdict  re- 
turned assessing  the  sum  of  $1626.26  as  benefits  against 
said  land  of  appellant,  which  verdict  was  confirmed  by  or- 
der of  court.  Thereafter  the  drainage  commissioners  let 
a  contract  for  the  excavation  of  a  ditch  and  the  laying 
therein  of  a  24-inch  tile  upon  the  land  of  appellant  lying 
within  the  highway.  Appellant  filed  his  bill  for  injunction 
in  the  circuit  court  of  Kankakee  county  against  the  Gar 
Creek  Drainage  District  and  the  commissioners  thereof,  in 
which  he  alleged  the  organization  of  the  district  and  the 
making  of  various  improvements  therein;  that  a  contract 
had  been  let  to  make  the  proposed  improvement;  that  the 
drainage  commissioners  are  about  to  begin  the  excavation 
of  a  ditch  and  the  laying  of  tile  upon  his  said  land  and 
that  the  said  commissioners  have  not  obtained  any  right 
of  way  from  appellant  over  his  said  land,  and  prayed  that 
the  defendants  be  enjoined  from  excavating  said  ditch  or 
laying  any  tile  in  the  land  of  appellant  along  said  public 
highway  until  they  had  obtained  a  right  of  way  therefor. 
Upon  the  filing  of  the  bill  a  temporary  injunction  was 
granted,  which  was  later  dissolved  upon  motion.  Upon 
final  hearing  the  bill  was  dismissed  for  want  of  equity,  and 
this  appeal  followed. 

Appellees  state  in  their  brief  that  prior  to  the  filing  of 
the  assessment  roll  the  drainage  commissioners  acquired  the 
right  of  way  for  the  ditch  along  the  highway  in  question 
from  the  commissioners  of  highways,  but  that  they  did  not 
acquire,  nor  attempt  to  acquire,  the  right  of  way  from  ap- 
pellant, as  they  did  not  believe  the  law  required  them  to 
do  so. 

266  -  26 
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The  principal  question  involved  is  whether  it  was  nec- 
essary for  the  drainage  commissioners  to  obtain  the  right 
of  way  from  appellant,  the  owner  of  the  fee  in  the  high- 
way, as  well  as  from  the  commissioners  of  highways,  be- 
fore they  could  make  this  improvement  upon  that  part  of 
his  land.  In  support  of  their  position  that  this  was  not 
necessary,  appellees  make  two  contentions:  (i)  That  the 
commissioners  of  highways  had  the  sole  right  to  grant  this 
right  of  way  for  drainage  purposes;  and  (2)  that  even  if 
it  was  necessary  to  secure  the  right  of  way  from  appellant, 
he  failed  to  have  his  damages  assessed  for  such  right -of 
way  upon  the  hearing  on  the  confirmation  of  the  assess- 
ment roll.  The  further  contention  is  made  that  injunction 
is  not  a  proper  relief  in  this  case. 

In  support  of  the  first  proposition,  appellees  cite  Peo- 
ple v.  Magruder,  237  111.  340,  and  Cosby  v.  Barnes,  251 
id.  460.  These  cases  do  not  support  appellees'  position. 
The  commissioners  of  highways  have  jurisdiction  over  ptib- 
lic  roads  and  it  devolves  upon  them  to  see  that  the  high- 
ways are  properly  drained,  and,  as  is  stated  in  People  v. 
Magruder,  supra,  where  the  commissioners  of  highways  un- 
dertake to  drain  a  public  highway,  they  possess  the  same 
rights  and  are  to  be  governed  by  the  same  rules  as  ad- 
joining land  owners,  except  in  cases  where  they  may  pro- 
ceed under  the  law  of  eminent  domain,  and,  so  far  as  the 
law  pertaining  to  drainage  is  concerned,  they  are  placed  in 
the  same  category  with  other  land  owners.  These  cases 
do  not  go  to  the  extent  of  holding  that  for  all  drainage 
purposes  the  commissioners  of  highways  are  to  be  consid- 
ered as  absolute  owners  of  the  land  within  the  highway. 
The  public  have  but  an  easement  in  the  highway.  The  fee 
remains  in  the  owner,  who  may  exercise  every  right  of 
ownership  not  inconsistent  with  the  easement  of  the  public. 
The  commissioners  of  highways  are  concerned  only  with 
the  drainage  of  the  highway  itself,  and  are  permitted  to 
place  in  the  highway,  without  the  consent  of  the  owner  of 
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the  fee,  only  such  drains  as  are  necessary  to  drain  the  land 
within  the  highway  and  make  it  suitable  for  such  use  as 
the  public  easement  subjects  it  to.  While  it  is  necessary 
to  secure  the  consent  of  the  commissioners  of  highways  to 
lay  within  the  highway  a  drain  for  drainage  which  is  not 
primarily  or  exclusively  for  the  benefit  of  the  highway  but 
which  is  for  the  use  of  the  adjoining  lands,  the  commis- 
sioners of  highways  do  not  possess  the  sole  power  and 
authority  to  grant  a  right  of  way  for  such  improvement. 
Section  13  of  article  2  of  the  constitution  provides  that 
private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  This  is  a  guaranty  that  no 
citizen  shall  be  thus  deprived  of  his  property  until  com- 
pensation for  the  same  has  not  only  been  fixed  but  paid 
to  him.  Under  this  section  of  the  constitution  it  is  not 
necessary  for  the  property  owner  to  take  the  initiative  or 
to  make  any  affirmative  move  towards  the  condemnation  of 
his  own  property  or  the  securing  of  compensation  for  the 
same.  Appellees,  with  painstaking  care,  have  pointed  out 
that  at  no  time  during  the  hearing  on  the  commissioners' 
roll  of  assessments  did  appellant  seek  to  have  his  damages 
awarded  for  the  right  of  way  over  his  land.  They  rely 
upon  section  17a  of  the  Levee  act,  which  provides  that  up- 
on the  hearing  on  the  confirmation  of  the  assessment  roll, 
parties  to  the  proceeding  shall  be  permitted  to  present'their 
case  to  the  jury  and  offer  competent  evidence  as  to  the 
damages  to  their  land  taken  or  damaged  over  which  the 
right  of  way  has  not  been  obtained.  This  section  merely 
permitted  appellant  to  make  this  proof.  It  did  not  devolve 
upon  him  to  take  advantage  of  this  provision  unless  he 
chose  to  do  so.  The  commissioners,  on  behalf  of  the  dis- 
trict, were  seeking  to  take  his  land  for  a  right  of  way,  and 
it  devolved  upon  them  in  some  proper  manner  to  have 
the  compensation  fixed  for  the  land  sought  to  be  taken. 
Having  failed  to  do  so  they  had  no  right  to  enter  upon  the 
land  of  appellant  and  appropriate  any  part  of  the  same  for 
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the  purposes  of  a  right  of  way  for  the  ditch.  The  com- 
missioners of  highways  could  grant  no  greater  right  than 
they  themselves  had,  and  as  against  appellant  could  not 
subject  the  land  to  any  additional  easement  or  right  beyond 
its  use  as  a  public  highway.  (City  of  Park  Ridge  v.  Wis- 
tier,  253  111.  434.)  The  laying  of  this  tile  in  the  public 
highway  was  an  additional  burden  and  servitude  upon  the 
fee.  That  the  primary  purpose  of  the  improvement  was 
not  to  benefit  the  highway  but  the  adjoining  lands  is  abun- 
dantly shown  from  the  fact  that  benefits  were  assessed 
against  the.  land  of  appellant  for  this  improvement  in  the 
sum  of  $1626.26. 

Under  the  state  of  facts  here  disclosed  appellant  was 
entitled  to  injunctive  relief.  Where  a  municipality  under- 
takes to  take  possession  of  a  street  to  which  it  has  no  right 
the  proper  remedy  is  injunction.  (City  of  Peoria  v.  John- 
ston, 56  111.  45 ; .  Mclntyre  v.  Storey,  80  id.  127;  Waller  v. 
Village  of  River  Forest,  259  id.  223.)  There  is  no  dif- 
ference, in  principle,  between  a  municipality  undertaking 
to  take  possession  of  a  street  to  which  it  has  no  right,  and 
a  drainage  district  undertaking  to  take  possession  of  a  strip 
of  ground  for  a  ditch  to  which  it  has  no  right.  It  is  well 
settled  that  injunction  is  a  proper  remedy  where  public  of- 
ficers, under  color  or  claim  of  right,  are  illegally  attempt-, 
ing  to  injure  or  take  the  property  or  impair  the  rights  of 
a  citizen.  Smith  v.  Bangs,  1 5  111.  399 ;  City  of  Peoria  v. 
Johnston,  supra;  Carter  v.  City  of  Chicago,  57  111.  283; 
Lozvery  v.  City  of  Pekin,  186  id.  387. 

The  decree  of  the  circuit  court  is  reversed  arid  the  cause 
is  remanded,  with  directions  to  grant  the  relief  prayed  for 

m     €    !  *       Reversed  and  remanded,  with  directions. 
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The  City  of  Lincoln,  Appellant,  vs.  D.  H.  Harts  et  al. 

Appellees. 

Opinion  filed  December  16,  1914 — Rehearing  denied  Feb.  9,  1915- 

1.  Special  assessments — section  57  of  Improvement  act  au- 
thorises new  assessment  though  original  ordinance  was  void.  Sec- 
tion 57  of  the  Local  Improvement  act,  as  amended  in  1913,  (Laws 
of  1913,  p.  166,)  expressly  authorizes  a  new  assessment  if  any  spe- 
cial assessment  has  been  declared  void  for  any  reason  whatever, 
including  the  reason  that  the  ordinance  under  which  it  was  levied 
was  void. 

2.  Same — both  sections  57  and  58  of  the  Improvement  act,  as 
amended  in  1913,  are  retrospective  in  operation.  Sections  57  and 
58  of  the  Local  Improvement  act,  as  amended  in  191 3,  (Laws  of 
1913,  p.  166,)  must  be  construed  together,  and  when  so  construed 
they  are  both  retrospective  in  operation,  and  provide,  in  substance, 
that  an  ordinance  may  be  passed  for  a  new  assessment  to  pay  for 
work  done  before  the  amendment  went  into  effect,  and  that  such 
assessment  shall  not  be  held  invalid  or  void  because  levied  for 
work  already  done. 

3.  Same — an  ordinance  is  the  act  of  the  city  council  though 
void.  It  is  essential  to  the  validity  of  a  new  assessment  under  sec- 
tions 57  and  58  of  the  Local  Improvement  act,  as  amended  in  191 3, 
that  the  work  for  the  payment  of  which  the  new  assessment  is  lev- 
ied shall  have  been  done  under  a  contract  duly  let  and  entered  into 
pursuant  to  an  ordinance  for  the  construction  of  the  improvement ; 
but  the  fact  that  the  ordinance  was  void  does  not  make  it  any  less 
the  act  of  the  city  council. 

4.  Same — amendment  of  1913  not  invalid  as  vesting  power  to 
make  improvements  in  board  of  local  improvements.  The  amend- 
ment of  1 91 3  to  sections  57  and  58  of  the  Local  Improvement  act 
is  not  unconstitutional  as  authorizing  the  making  of  local  improve- 
ments by  the  boajd  of  local  improvements  instead  of  the  "corpo- 
rate authorities,"  as  no  new  powers  are  given  by  the  amendment 
to  the  board  of  local  improvements  but  its  powers  are  still  those 
of  investigation,  recommendation  and  supervision,  only. 

5.  Same — the  board  of  local  improvements  is  not  authorized  to 
accept  different  kind  of  improvement  from  that  prescribed.  Sec- 
tions 57  and  58  of  the  Local  Improvement  act,  as  amended  in  1913, 
do  not  authorize  the  board  of  local  improvements  to  accept  a  sub- 
stantially different  improvement  from  that  provided  for  in  the  ordi- 
nance, but  merely  provide  that  a  failure  to  comply  in  every  detail 
of  workmanship  or  material,  where  the  board  of  local  improve- 
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ments  has  accepted  the  work  as  a  compliance  with  the  ordinance, 
cannot  be  availed  of  to  defeat  the  new  assessment. 

6.  Same — sections  57  and  58  of  Improvement  act  not  invalid  as 
destroying  vested  rights  of  defense.  The  fact  that  sections  57  and 
58  of  the  Local  Improvement  act,  as  amended  in  191 3,  are  retro- 
spective in  operation  does  not  render  them  unconstitutional  as  an 
invasion  of  vested  rights  in  depriving  property  owners  of  defenses 
which  were  complete  when  the  amendment  took  effect. 

Appeal  from  the  County  Court  of  Logan  county;  the 
Hon.  Charles  J.  Grhlbach,  Judge,  presiding. 

Uri  Kissinger,  City  Attorney,  and  Humphrey  &  An- 
derson, (Tolman  &  Redfield,  of  counsel,)  for  appellant. 

Mangas  &  Hill,  and  McCormick  &  Murphy,  for  ap- 
pellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  city  council  of  the  city  of  Lincoln  passed  an  ordi- 
nance for  the  re-paving,  by  special  assessment,  of  Kickapoo 
street  from  Broadway  to  Galena  street.  After  the  comple- 
tion of  the  paving  a  petition  was  presented  to  the  county 
court  under  section  84  of  the  Local  Improvement  act,  with 
the  result  that  upon  an  appeal  to  this  court  the  ordinance 
was  held  void  and  the  confirmation  of  the  assessment  with- 
out jurisdiction.  (City  of  Lincoln  v.  Harts,  250  111.  273.) 
Thereupon  a  supplemental  ordinance  was  passed  by  the  city 
council,  under  the  supposed  authority  of  sections  57  and  58 
of  the  Local  Improvement  act,  for  the  purpose  of  paying 
the  cost  of  the  improvement,  except  the  seven-foot  right  of 
way  occupied  by  the  street  railway  company.  The  county 
court  confirmed  an  assessment  levied  under  this  ordinance, 
but  this  court  reversed  the  judgment  at  the  December  term, 
1912,  because  sections  57  and  58  conferred  no  authority 
for  the  levy  of  a  supplemental  assessment  where  the  origi- 
nal ordinance  was  void.  (City  of  Lincoln  v.  Harts,  256  111. 
253.)    At  the  next  session  of  the  legislature  these  sections 
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were  amended,  and  the  city  council  then  passed  an  ordi- 
nance for  the  levy  of  an  assessment  to  pay. the  cost  of  the 
pavement,  except  the  right  of  way.  The  present  appeal  is 
from  an  order  of  the  county  court  of  Logan  county  dis- 
missing the  petition  of  the  city  of  Lincoln,  which  prayed 
for  the  levy  of  an  assessment  under  the  last  ordinance. 

The  changes  made  in  sections  57  and  58  by  the  amend- 
ment appear  below.  The  words  added  to  the  original  sec- 
tions appear  in  italics,  the  words  of  the  original  sections 
omitted  appear  in  small  capitals,  enclosed  in  parentheses. 

"Sec.  57.  If  any  special  assessment  or  special  tax  has  • 
heretofore  been  or  shall  hereafter  be  annulled  by  the  city 
council  or  board  of  trustees,  or  set  aside  by  any  court  or 
declared  invalid  or  void  for  any  reason  whatsoever,  a  new 
assessment  or  tax  may  be  made  and  returned  and  like  notice 
shall  be  given  and  proceedings  had  as  herein  required  in 
relation  to  the  first ;  and  if  any  local  improvement  has  here- 
tofore  been  or  shall  hereafter  be  constructed  under  the  di- 
rection of  the  board  of  local  improvements  and  has  been  or 
shall  be  accepted  by  such  board,  and  the  special  assessment 
or  special  tax  levied  or  attempted  to  be  levied  to  pay  for 
the  cost  of  such  an  improvement  has  been  or  shall  be  so 
annulled,  set  aside  or  declared  invalid  or  void,  then  a  new 
special  assessment  or  special  tax  may  be  made  and  returned 
to  pay  for  the  cost  of  the  improvement  so  constructed,  or 
to  pay  for  the  cost  of  such  part  thereof  as  the  city  council 
or  board  of  trustees  might  lawfully  have  authorised  to  be 
constructed  and  paid  for  by  special  assessment  or  special 
tax.  (And)  All  parties  in  interest  shall  have  like  rights, 
and  the  city  council  or  board  of  trustees,  and  the  court 
shall  perform  like  duties  and  have  like  power  in  relation 
to  any  subsequent  assessment  or  tax  as  are  hereby  given  in 
relation  to  the  first,    (assessment.) 

"Sec.  58.  No  special  assessment  or  special  tax  shall  be 
held  invalid  or  void  because  levied  for  work  already  done, 
(under  a  prior  ordinance)  if  it  shall  appear  that  such 
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work  was  done  (in  good  faith  by  the)  under  a  contract 
which  has  been  duly  let  and  (executed)  entered  into  pur- 
suant to  an  ordinance  providing  that  such  an  improvement 
should  be  constructed  and  paid  for  by  special  assessment 
or  special  tax,  and  that  the  work  was  done  under  the  direc- 
tion of  the  board  of  local  improvements  and  has  been  ac- 
cepted by  such  board;  nor  shall  it  be  a  valid  objection  to 
the  confirmation  of  such  new  assessment  that  the  original 
ordinance  has  been  declared  void  or  that  the  improvement 
as  actually  constructed  does  not  conform  to  the  description 
thereof  as  set  forth  in  the  original  special  assessment  ordi- 
nance, if  the  improvement  so  constructed  is  accepted  by  the 
board  of  local  improvements.  The  provisions  of  this  sec- 
tion (this  provision)  shall  (only)  apply  whenever  the 
prior  ordinance  shall  be  held  insufficient  (for  the  purpose 
of  such  assessment)  or.  otherwise  defective,  invalid  or 
void,  so  that  the  collection  of  the  special  assessment  or 
special  tax  therein  provided  for  becomes  impossible.     (A 

NEW  OR  SPECIAL  ORDINANCE  SHALL  IN  SUCH  CASE  BE  PASSED 

providing  for  such  assessment.)  In  every  such  case, 
when  such  an  improvement  has  been  so  constructed  and 
accepted,  and  the  proceedings  for  the  confirmation  and  col- 
lection of  the  special  assessment  or  special  tax  are  thus  ren- 
dered unavailing,  it  shall  be  the  duty  of  the  city  council  or 
board  of  trustees  to  pass  a  new  ordinance  for  the  making 
and  collection  of  a  nezu  special  assessment  or  special  tax, 
and  such  ordinance  need  not  be  presented  by  the  board  of 
local  improvements."     (Laws  of  1913,  p.  166.) 

Section  84  was  also  amended  by  adding  to  it  the  fol- 
lowing: "Nothing  in  this  section  contained  shall  be  con- 
strued to  apply  or  shall  apply  to  any  proceedings  under 
sections  57  and  58  of  this  act  or  either  of  them,  for  the 
confirmation  of  new  assessments  levied  to  pay  for  the  cost 
of  work  already  done." 

It  is  apparent  that  the  purpose  of  the  amendment  of 
sections  57  and  58  was  to  enable  the  city  council  to  provide 
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for  the  payment  of  the  cost  of  an  improvement  which  had 
been  already  constructed  under  an  ordinance  which  had 
been  declared  void,  by  passing  an  ordinance  authorizing  a 
new  special  assessment  for  that  purpose,  or  to  provide  in 
like  manner  for  the  payment  of  such  part  ef  an  improve- 
ment as  the  city  council  might  have  lawfully  authorized  to 
be  constructed  and  paid  for  by  special  assessment  where  a 
part  of  such  improvement  was  not  authorized  by  law.  Sec- 
tions 57  and  58,  before  their  amendment,  authorized  the 
levy  of  a  special  assessment  to  pay  for  a  street  improve- 
ment already  completed  even  though  the  ordinance  had  been 
held  so  defective  that  no  assessment  could  be  made  under 
it,  but  if  the  ordinance  was  void  it  had  been  held  in  numer- 
ous cases  cited  in  City  of  Lincoln  v.  Harts,  256  111.  253, 
that  no  new  assessment  could  be  made  under  those  sections. 

It  is  insisted  by  counsel  for  appellees  that  section  57 
is  still  applicable,  even  after  the  amendment,  only  in  cases 
where  a  valid  ordinance,  though  defective,  providing  for . 
the  improvement,  exists.  The  language  of  the  section  is  a 
complete  answer  to  this  position,  for  it  expressly  authorizes 
a  new  assessment  if  any  special  assessment  has  been  de- 
clared void  for  any  reason  whatever,  and  this  includes  the 
reason  that  the  ordinance  under  which  it  was  levied  was 
void,  and  section  58  expressly  declares  that  it  shall  not  be 
a  valid  objection  to  confirmation  of  the  new  assessment 
that  the  original  ordinance  has  been  declared  void. 

It  is  argued  for  the  appellees  that  section  58  is  not  ret- 
rospective in  its  operation  and  therefore  has  no  application 
to  this  improvement,  which  was  completed  before  the  sec- 
tion was  amended.  The  two  sections  deal  with  a  single 
subject  matter, — new  assessments  to  pay  for  completed  im- 
provements,— and  are  to  be  construed  together.  Section  57 
is  expressly  declared  to  be  applicable  to  improvements  al- 
ready constructed  when  the  act  went  into  effect  and  author- 
izes an  ordinance  providing  for  a  new  special  assessment 
to  pay  for  such  improvements.     Section  58  deals  with  the 
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enforcement  of  such  ordinances,  only,  as  are  authorized  by 
section  57,  and  the  two  sections  together  provide,  in  sub- 
stance, that  an  ordinance  may  be  passed  for  a  new  assess- 
ment to  pay  for  work  done  before  the  amendment  went 
into  effect  and  that  such  assessment  shall  not  be  held  in- 
valid or  void  because  levied  for  work  already  done. 

It  is  insisted  that  the  amendment,  if  given  this  con- 
struction, is  unconstitutional,  because  it  would  authorize 
the  making  of  local  improvements  by  a  different  authority 
from  the  corporate  authorities  in  whom,  alone,  the  legis- 
lature may  vest  such  power  under  section  9  of  article  9  of 
the  constitution.  The  board  of  local  improvements  cannot 
be  held  to  be  the  corporate  authorities  of  the  city,  (Givins 
v.  City  of  Chicago,  188  111.  348,)  and  the  argument  is  that 
a  void  ordinance  confers  no  authority,  and  if  a  local  im- 
provement is  constructed  under  a  void  ordinance  it  is,  in 
fact,  made  by  the  board  of  local  improvements.  Particu- 
larly is  this  so,  it  is  claimed,  where  the  improvement  actu- 
ally constructed  is  not  required  to  conform  to  the  descrip- 
tion thereof  as  set  forth  in  the  original  special  assessment 
ordinance  and  the  element  of  good  faith  in  the  construc- 
tion of  the  work  under  the  ordinance  has  been  eliminated. 
Counsel  say:  "If  the  board  of  local  improvements  can 
build  an  improvement  and  accept  it  and  thereby  bind  the 
city  and  property  of  its  citizens,  regardless  of  the  specifi- 
cations and  description  contained  in  the  ordinance,  is  it 
not,  in  effect,  vesting  in  the  board  of  local  improvements  a 
power  which  can,  under  the  constitution,  only  be  given  to 
corporate  authorities  of  cities  and  villages  ?"  It  was  held 
in  Givins  v.  City  of  Chicago,  supra,  that  the  Local  Improve- 
ment act  did  not  vest  the  board  of  local  improvements  with 
power  to  make  local  improvements  by  special  assessment, 
but  that  it  created  a  municipal  agency  for  the  purposes  and 
with  the  powers  mentioned  in  the  act.  The  amendment  in 
question  confers  no  additional  powers  on  the  board  of  local 
improvements.     Its  duties  are  still  only  those  of  investiga- 
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tion,  recommendation  and  supervision.  Under  the  statute 
a  local  improvement  to  be  paid  for  by  special  assessment 
must  be  prescribed  by  ordinance.  Such  ordinance  is  neces- 
sarily an  act  of  the  city  council  though  it  may  be  void.  It 
is  essential  to  the  validity  of  a  new  assessment,  under  the 
amended  sections,  that  the  work  for  the  payment  of  which 
the  special  assessment  is  levied  shall  have  been  done  under 
a  contract  duly  let  and  entered  into  pursuant  to  an  ordi- 
nance for  the  construction  of  the  improvement.  If  the  city 
council,  acting  by  resolution,  without  an  ordinance,  should 
direct  the  construction  of  a  public  improvement,  the  im- 
provement would  be  the  act  of  the  council  though  it  might 
have  been  unauthorized  by  law.  If  the  city  council,  act- 
ing, in  form,  by  an  ordinance,  should  direct  the  construc- 
tion of  a  public  improvement,  the  improvement  would  be 
the  act  of  the  council  though  the  ordinance  might  have  been 
void.  Work  actually  caused  to  be  done  by  the  city  coun- 
cil is  done  by  the  corporate  authorities,  even  if  such  au- 
thorities exceeded  their  lawful  power  in  doing  it. 

It  is  contended  that  the  board  of  local  improvements  is 
not  bound  to  construct  the  improvement  provided  for  in 
the  ordinance  but  may  construct  an  entirely  different  im- 
provement so  far  as  its  description  is  concerned,  for  which 
a  re-assessment  may  be  made.  It  is  only  in  case  of  an  im- 
provement which  the  city  council  has  authorized  by  an  ordi- 
nance, pursuant  to  wrhich  a  contract  has  been  duly  let  and 
entered  into,  that  a  re-assessment  to  pay  the  cost  of  the 
improvement  is  authorized.  The  amendment  does  not  au- 
thorize the  construction  of  a  different  improvement  from 
that  authorized  by  the  ordinance,  nor  does  it  authorize  a 
substantial  departure  from  the  specifications  contained  in  the 
ordinance.  The  statute  requires  the  ordinance  to  prescribe 
the  nature,  character,  locality  and  description  of  the  im- 
provement. The  amended  sections  provide  for  a  re-assess- 
ment only  where  such  an  improvement  as  that  prescribed 
has  been  constructed,  but  it  further  provides  that  it  shall 
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not  be  a  valid  objection  to  the  confirmation  of  the  new  as- 
sessment that  the  improvement  as  actually  constructed  does 
not  conform  to  the  description  thereof  as  set  forth  in  the 
original  special  assessment  ordinance,  if  the  improvement 
so  constructed  is  accepted  by  the  board  of  local  improve- 
ments. The  variances  in  description  thus  declared  not  to 
be  valid  objections  to  the  new  assessment  refer  only  to  such 
matters  of  description  as  do  not  constitute  the  improvement 
actually  made  another  or  different  improvement  from  that 
authorized.  The  construction  of  a  different  kind  of  im- 
provement, or  of  an  improvement  in  a  different  place,  or 
substantially  of  different  material,  could  not  be  disregarded 
as  a  mere  variance  in  description,  but  a  failure  to  comply  in 
every  detail  of  workmanship  or  material,  where  the  board 
of  local  improvements  has  accepted  the  work  as  a  compli- 
ance with  the  ordinance,  cannot  be  availed  of  to  defeat  the 
re-assessment. 

It  is  argued  that  the  amendment,  if  retrospective,  in- 
vades vested  rights  and  deprives  the  appellees  of  defenses 
that  were  complete  when  the  amendment  took  effect.  This 
objection  is  constitutional  and  founded  on  the  requirement 
of  due  process  of  law  for  the  taking  of  a  citizen's  property. 
The  final  authority  on  this  question  is  the  Supreme  Court 
of  the  United  States,  and  it  has  answered  the  objections  in 
Spencer  v.  Merchant,  125  U.  S.  345,  and  City  of  Seattle  v. 
Kelleher,  195  id.  351.  In  the  former  case  an  assessment 
made  under  an  unconstitutional  statute  had  been  held  void, 
and  a  subsequent  statute  authorizing  a  re-assessment  of  the 
portion  of  the  costs  of  the  improvement  which  remained 
unpaid  upon  the  lands  which  had  not  paid  their  share  of 
the  original  assessment  was  held  not  to  violate  the  consti- 
tutional prohibition  against  the  taking  of  property  without 
due  process  of  law.  In  the  latter  case  an  assessment  had 
been  held  void,  and  a  new  assessment  having  been  made 
under  a  statute  subsequently  passed,  upon  a  bill  filed  by  a 
property  owner  a  decree  was  rendered  enjoining  the  city 
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from  enforcing  the  assessment  and  holding  it  void  under 
the  fourteenth  amendment  to  the  Federal  constitution. 
This  decree  was  reversed,  and  the  court  said  (p.  359) : 
"The  answer  to  the  other  objections  may  be  made  in  few 
words.  If,  as  is  said,  planking  was  not  authorized  under 
the  word  'sidewalks/  in  ordinance  No.  1285,  the  city  has 
done  or  adopted  the  work  and  presumably  has  paid  for  it. 
At  the  end  the  benefit  was  there  on  the  ground,  at  the 
city's  expense.  The  principles  of  taxation  are  not  those 
of  contract.  A  special  assessment  may  be  levied  upon  an 
executed  consideration, — that  is  to  say,  for  a  public  work 
already  done.  (Citing  cases.)  If  this  were  not  so  it  might 
be  hard  to  justify  re-assessments.  *  *  *  The  charge  of 
planking,  on  the  general  taxes,  was  not  a  contract  with  the 
land  owners,  and  no  more  prevented  a  special  assessment 
being  authorized  for  it  later  than  silence  of  the  law  at  the 
same  time  as  to  how  it  should  be  paid  for  would  have.  In 
either  case  the  legislature  could  do  as  it  thought  best.  Of 
course,  it  does  not  matter  that  this  is  called  a  re-assessment. 
A  re-assessment  may  be  a  new  assessment.  Whatever  the 
legislature  could  authorize  if  it  were  ordering  an  assess- 
ment for  the  first  time  it  equally  could  authorize  notwith- 
standing a  previous  invalid  attempt  to  assess.  The  previous 
attempt  left  the  city  free  'to  take  such  steps  as  were  with- 
in its  power  to  take,  either  under  existing  statutes  or  un- 
der any  authority  that  might  thereafter  be  conferred  upon 
it,  to  make  a  new  assessment  upon  the  plaintiff's  abutting 
property'  in  any  constitutional  way." 

No  assessment  was  made  against  the  street  railway  com- 
pany and  its  right  of  way  was  not  included  within  the 
terms  of  the  ordinance.  The  ordinance  under  which  the 
street  railway  was  constructed  in  the  street  constituted  a 
contract  between  the  city  and  the  company  which  measured 
their  respective  rights  and  liabilities  in  regard  to  the  pav- 
ing. In  this  proceeding  no  question  between  the  city  and 
the  street  railway  company  is  material.     The  city  has  the 
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power  to  pave,  by  special  assessment,  the  part  of  the  street 
which  the  street  railway  company  is  not  bound  to  pave. 
That  is  all  this  ordinance  attempts  to  do.  This  is  a  new 
proceeding  independent  of  the  former  ineffectual  attempts 
to  enforce  special  assessments  for  the  paving  of  this  street. 
It  is  founded  on  a  new  and  different  statute.  It  is  not  our 
duty  to  determine  whether  this  new  legislation  is  wise  or 
even  whether  it  is  just.  We  can  only  decide  whether  the 
legislature  has  the  power  to  enact  it.  The  question  whether 
it  shall  be  enacted  is  for  the  legislature,  only. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Perry  Lynn  et  al.  Appellants,  vs.  Joseph  C.  Worthing- 
ton, Appellee. 

Opinion  Hied  December  16,  1014 — Rehearing  denied  Feb.  p,  1915. 

1.  Wills — law  favors  vesting  of  estates  at  earliest  possible  mo- 
ment. Estates  devised  will  vest  in  interest  at  the  death  of  the  tes- 
tator unless  some  later  time  for  their  vesting  is  clearly  expressed 
by  the  words  of  the  will  or  appears  by  necessary  implication. 

2.  Same — rule  as  to  vesting  of  estate  where  devise  of  remain- 
der is  to  a  class.  Where  the  remainder  after  a  life  estate  is  to  a 
class,  in  the  absence  of  a  clear  intention  to  the  contrary  it  vests  in 
those  members  of  the  class  in  being  at  the  testator's  death,  since 
the  will  takes  effect  at  that  time. 

3.  Same — when  devise  creates  a  vested  remainder.  An  uncon- 
ditional devise  to  a  person  or  class  of  persons  after  the  death  of 
the  life  tenant  is  an  absolute  gift  and  creates  a  vested  remainder, 
the  possession,  only,  being  postponed. 

4.  Same — when  a  life  tenant  takes  also  a  share  of  the  remain- 
der in  fee.  Where  the  testatcr  devises  certain  lands  to  one  of  his 
daughters  (naming  her)  for  her  natural  life,  with  directions  that 
she  keep  the  property  in  good  condition  and  pay  all  taxes,  and 
"after  the  death  of  my  daughter  I  give  the  said  land  in  equal  un- 
divided parts  to  my  children  and  their  heirs  in  fee  simple  forever," 
the  life  tenant  takes  also  a  vested  interest  in  fee  in  the  remainder 
as  one  of  the  class  to  whom  the  remainder  is  given,  as  the  words 
"after  the  death"  refer  to  the  time  of  enjoyment  and  not  to  the 
vesting  of  the  estate. 
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5.  Same — testator  may  give  life  tenant  an  additional  interest 
The  devise  of  a  life  estate  does  not  prevent  the  testator  from  giv- 
ing an  additional  interest  to  the  devisee  if  he  wishes  to,  and  if,  in 
the  same  clause  or  another  part  of  the  will,  he  uses  language  the 
legal  effect  of  which  is  to  vest  the  life  tenant  with  an  interest  in 
fee,  the  intention  thus  expressed  will  not  be  disregarded  in  favor 
of  some  intention  which  the  testator  may  be  supposed  to  have  had 
in  his  mind. 

6.  Laches — when  mere  delay  is  not  a  bar.  Mere  delay  in  as- 
serting title  to  land  short  of  the  statutory  period  of  limitation  is 
not  a  bar,  where  there  has  "been  no  act  done  nor  any  change  of 
relations  or  conditions  which  makes  it  inequitable  to  enforce  the 
legal  right. 

Farmer,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Guy  R.  Williams,  Judge,  presiding. 

Neiger  &  GordlEy,  (J.  J.  Neiger,  of  counsel,)  for 
appellants. 

L.  A.  Whipp,  and  Smoot  &  Laning,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  case  involves  the  construction  of  the  sixth  clause 
of  the  will  of  Robert  Worthington,  who  died  October  2, 
1893.    That  clause  is  as  follows: 

"Sixth — I  give  and  devise  to  my  daughter,  Mariah 
Lynn,  of  Cass  county  and  State  of  Illinois,  all  the  following 
lands,  to-wit,  [describing  them,]  to  have  and  to  hold  and  to 
possess  the  same,  with  all  the  rents  and  profits  thereof,  for 
and  during  the  term  of  her  natural  lifetime,  directing  that 
she  keep  the  same  in  good  condition  and  pay  all  taxes  that 
may  be  assessed  on  said  land  in  each  year,  during  her  life 
estate;  and  after  the  death  of  my  daughter  I  give  the  said 
land  in  equal  undivided  parts  to  my  children  and  their  heirs 
in  fee  simple  forever.' ' 

The  testator  left  nine  children,  including  Mariah  Lynn, 
surviving  him.    She  died  August  15,  1895,  intestate,  having 
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no  descendants,  and  leaving  her  brothers  and  sisters  and  her 
husband,  William  P.  Lynn,  her  heirs-at-law.  He  died  July 
25,  1909,  intestate,  leaving  five  children,  his  heirs.  The  in- 
terest of  the  brothers  and  sisters  of  Mariah  Lynn  in  the 
land  in  controversy  has  been  conveyed  to  the  appellee,  Jo- 
seph C.  Worthington,  who  has  been  in  sole  possession  since 
October  29,  1895.  The  children  of  William  P.  Lynn  claim 
that  there  was  devised  to  Mariah  Lynn  by  the  sixth  clause 
of  her  father's  will  a  one-ninth  interest  in  the  remainder 
after  the  termination  of  her  life  estate,  one-half  of  which 
descended  to  their  father  and  upon  his  death  to  them.  They 
filed  their  bill  for  partition,  but  the  court  sustained  a  de- 
murrer to  it  and  dismissed  it  for  want  of  equity,  and  they 
have  appealed. 

The  remainder  devised  by  the  sixth  clause  was  vested. 
The  law  favors  the  vesting  of  estates  at  the  earliest  possible 
moment,  and  estates  devised  will  vest  in  interest  at  the  death 
of  the  testator  unless  some  later  time  for  their  vesting  is 
clearly  expressed  by  the  words  of  the  will  or  appears  by  nec- 
essary implication.  (Scofield  v.  Olcott,  120  111.  362;  Kel- 
lett  v.  Shepard,  139  id.  433 ;  Grimmer  v.  Friederich,  164  id. 
245;  Knight  v.  Pottgieser,  176  id.  368;  Carter  v.  Carter, 
234  id.  507.)  Where  a  life  estate  is  devised  with  a  remain- 
der to  an  ascertained  person,  subject  to  no  condition  prece- 
dent, the  remainder  is  regarded  as  vested,  the  possession, 
only,  being  postponed;  and  where  the  remainder  is  to  a 
class,  in  the  absence  of  a  clear  intention  to  the  contrary  it 
vests  in  those  members  of  the  class  in  being  at  the  testa- 
tor's death,  since  the  will  takes  effect  at  that  time.  {Grim- 
mer v.  Friederich,  supra;  McCartney  v.  Osburn,  118  111. 
403 ;  Thomas  v.  Thomas,  247  id.  543 ;  Lancaster  v.  Lan- 
caster, 187  id.  540.)  An  unconditional  devise  to  a  person 
or  class  of  persons  after  the  death  of  a  life  tenant  is  an  ab- 
solute gift,  the  possession,  only,  being  postponed  because  of 
the  life  estate  and  creates  a  vested  remainder.  Grimmer  v. 
Friederich,  supra;  Knight  v.  Pottgieser,  supra;   Carter  v. 
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Carter,  supra;    Hinrichsen  v.  Hinrichsen,  172  111.  462; 
Santa  Clara  Female  Academy  v.  Sullivan,  116  id.  375. 

There  is  nothing  in  the  will  indicating  an  intention  to 
make  the  remainder  conditional  or  to  postpone  its  vesting 
to  a  time  later  than  the  death  of  the  testator.  Mariah  Lynn 
was  one  of  the  testator's  children  to  whom  the  remainder 
was  devised  in  equal  undivided  parts,  and,  therefore,  under 
the  language  of  the  will  became  entitled  at  the  testator's 
death,  together  with  her  brothers  and  sisters,  to  the  remain- 
der after  the  termination  of  her  life  estate,  her  share  being 
one-ninth.  Had  the  life  estate  been  devised  to  a  stranger 
no  question  could  arise  as  to  the  propriety  of  this  construc- 
tion,— no  other  would  be  possible.  This  construction  is 
equally  necessary  in  the  present  case  under  the  decisions  of 
this  court,  for  in  the  case  of  Kellett  v.  Shepard,  supra,  the 
exact  question  was  decided  and  the  following  language  used 
by  the  lord  chancellor  in  Bullock  v.  Downs,  9  H.  of  L.  Cas. 
1,  was  quoted:  "Generally  speaking,  where  there  is  a  be- 
quest to  one  for  life  and  after  his  decease  to  the  testator's 
next  of  kin,  the  next  of  kin  who  are  to  take  are  the  per- 
sons who  answer  that  description  at  the  death  of  the  testa- 
tor, and  not  those  who  answer  that  description  at  the  death 
of  the  first  taker.  Gifts  to  a  class  following  a  bequest  of 
the  same  property  for  life  vest  immediately  upon  the  death 
of  the  testator.  Nor  does  it  make  any  difference  that  the 
person  to  whom  such  previous  life  interest  was  given  is  also 
a  member  of  the  class  to  take  on  his  death."  The  devise 
of  the  life  estate  in  that  case  was  to  the  daughter  of  the 
testator,  and  upon  her  death  without  issue  then  to  his  heirs- 
at-law.  She  and  her  brother,  being  the  only  heirs-at-law, 
were  held  to  take  a  Yested  estate,  equally,  in  the  remain- 
der. The  case  is  not  distinguishable  from  this.  In  Smith 
v.  Winsor,  239  111.  567,  the  rule  was  stated  that  the  devisee 
Of  a  life  estate  with  remainder  to  the  testator's  heirs  was 
entitled,  if  an  heir,  to  share  in  the  remainder,  though  the 
case  where  the  life  tenant  is  also  the  sole  heir  was  recog- 
366  -  87 
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nized  as  an  exception  to  this  rule  in  Johnson  v.  Askey,  190 
111.  58. 

The  appellee,  relying  upon  the  principle  that  all  the  pro- 
visions of  the  will  must  be  construed  together  so  as  to  carry 
out  the  intention  of  the  testator,  seeks  to  find  in  the  lan- 
guage of  the  will,  as  applied  to  the  circumstances  of  the 
case,  an  intention  to  exclude  Mariah  Lynn  from  participat- 
ing in  the  remainder.  It  is  stated  that  when  the  will  was 
made  the  dauighter,  Mariah,  was  well  advanced  in  age  and 
childless.  Neither  of  these  facts  appears  on  the  face  of  the 
will  and  neither  is  material.  When  there  is  no  ambiguity 
in  the  language  used  and  such  language  has  a  settled  legal 
meaning  the  intention  of  the  testator  must  be  gathered  from 
the  will  itself,  and  it  is  the  intention  thus  expressed  which 
must  control,  regardless  of  any  unexpressed  intention  which 
may  be  supposed  to  have  existed  in  the  testator's  mind. 
Taubenhan  v.  Dunz,  125  111.  524;  Fowler  v.  Black,  136  id. 
363 ;  Deemer  v.  Kessinger,  206  id.  57. 

Counsel  refer  to  the  language,  "after  the  death  of  my 
daughter  I  give  the  said  land,"  and  say  it  is  precisely  the 
same  as  if  he  had  named  his  children  other  than  Mariah,  or 
had  said  my  surviving  children,  or  my  children  other  than 
Mariah.  The  rule  is,  however,  too  well  settled  for  discus- 
sion that  the  expression  "after  the  death,"  as  used  in  this 
paragraph  of  the  will,  refers  to  the  time  of  enjoyment  and 
not  to  the  vesting  of  the  estate. 

The  requirement  to  keep  the  land  in  good  condition  and 
pay  the  taxes  does  not  indicate  an  intention  that  the  life 
tenant  should  not  share  in  the  remainder,  nor  does  the  fact 
that  in  the  eighth  clause  of  the  will,  in  disposing  of  the 
remainder  of  certain  property  devised  to'ljfe  wife  for  life, 
the  testator  directs  it  to  be  sold  and  divided  among  his  chil- 
dren, (naming  them,)  and  including  Mariah.  Counsel  refer 
to  what  they  regard  as  an  incongruity  if  it  is  held  that  the 
testator  intended  to  give  his  daughter  a  portion  of  the  re- 
mainder which  she  could  only  be  entitled  to  take  by  dying, 
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and  say  that  this  court  has  frequently  held  that  there  never 
was  a  case  where  a  testator  gave  a  person  a  life  estate  where 
he  intended  such  person  to  have  any  other  or  greater  estate 
in  the  property.  In  Downing  v.  Grigsby,  251  111.  568,  we 
said  that  there  was  nothing  inherently  absurd  in  a  testator's 
giving  to  one  of  several  to  whom  a  fee  is  devised,  the  en- 
joyment of  the  whole  property  during  his  lifetime,  or  to  a 
life  tenant  of  the  whole  a  share  of  the  fee  in  remainder.  It 
is  no  doubt  true  that  in  no  case  where  an  estate  for  life 
was  devised  to  the  first  taker  without  more,  did  the  testator 
intend  that  the  devisee  should  have  more.  It  is  equally  true 
that  the  devise  of  a  life  estate  does  not  prevent  the  testa- 
tor from  giving  an  additional  interest  to  the  devisee  if  he 
wishes  to,  and  if  in  the  same  clause  or  another  part  of  the 
will  he  uses  language  the  legal  effect  of  which  is  to  vest  in 
the  devisee  the  fee,  the  intention  thus  expressed  will  not  be 
disregarded  in  favor  of  some  unexpressed  intention  which 
the  testator  may  be  presumed  to  have  had  in  his  mind. 

The  bill  was  not  filed  until  about  eighteen  years  after 
Mariah  Lynn's  death,  during  which  time  the  appellee  was  in 
sole  possession  of  the  land,  and  one  of  the  grounds  of  de- 
murrer is  the  laches  of  the  appellants.  The  appellants  had 
the  full  period  of  the  Statute  of  Limitations  in  which  to  sue 
for  the  possession  of  the  land,  and  something  more  than 
mere  delay  to  bring  suit  is  necessary  to  constitute  laches 
which  will  bar  them  of  their  remedy.  There  must  be  some 
act  done  or  allowed,  some  change  of  relations  or  conditions, 
which  makes  it  inequitable  to  enforce  the  legal  right.  There 
was  here  delay,  only,  and  in  such  case  the  statute  is  the  only 
limitation  of  the  right  to  sue. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer  to  the  bill. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Farmer,  dissenting. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Newton  C.  Dougherty,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  13,  1915. 

1.  Criminal  law — when  a  motion  for  discharge  for  delay  in 
prosecution  is  properly  overruled.  A  motion  for  discharge  for  de- 
lay in  prosecution  upon  the  ground  that  the  accused  had  once  been 
in  custody  for  more  than  four  months  under  a  former  indictment 
charging  him  with  the  same  offense  is  properly  overruled,  where 
such  former  indictment  would  not  have  authorized  a  conviction  of 
the  offense  charged  in  the  new  indictment. 

2.  Same — when  former  indictment  does  not  authorize  convic- 
tion of  offense  charged  in  new  one.  A  former  indictment  which 
charges  the  offense  of  forging  certain  school  scrip  for  the  sum  of 
$100,  there  being  no  date,  number  of  the  warrant  or  name  of  the 
payee  in  the  copy  of  the  instrument  set  out  in  the  indictment,  would 
not  authorize  a  conviction  for  forging  a  warrant  for  the  sum  of 
$45,  bearing  a  certain  number  and  date  and  containing  the  name 
of  the  payee. 

3.  Same — what  competent  in  a  forgery  case  to  show  intent.  In 
a  prosecution  for  forging  the  indorsement  of  the  name  of  the  payee 
in  a  certain  school  warrant,  where  the  accused  admits  the  forgery 
but  attempts  to  explain  it  as  having  been  done  with  an  honest  pur- 
pose, proof  that  the  accused,  at  about  the  same  time,  forged  the  in- 
dorsements upon  other  school  warrants  is  admissible,  as  tending  to 
show  intent  and  guilty  knowledge. 

4.  Same — when  the  People  cannot  be  required  to  elect.  The 
People  cannot  be  required  to  elect  as  to  which  count  of  an  indict- 
ment they  will  rely  upon  for  a  conviction  where  each  count  is 
predicated  upon  the  alleged  act  of  the  accused  in  issuing,  indors- 
ing and  uttering  the  same  school  warrant. 

5.  Same — when  introduction  of  records  of  conviction  for  other 
forgeries  is  proper.  In  a  prosecution  for  forging  the  indorsement 
on  certain  school  scrip,  if  the  accused  becomes  a  witness  in  his 
own  behalf  it  is  proper,  for  the  purpose  of  affecting  his  credibil- 
ity, to  admit  in  evidence  the  records  of  other  cases*  in  which  the 
accused  plead  guilty  to  the  offense  of  forgery. 

6.  Same — when  instruction  is  not  objectionable  as  singling  out 
the  testimony  of  the  accused.  An  instruction  dealing  solely  with 
the  matter  of  the  weight  to  be  given  to  the  testimony  of  the  ac- 
cused, which  concludes  with  the  statement  that  if  the  jury  shall 
find  that  he  has  willfully  testified  falsely  to  a  material  matter  they 
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have  a  right  to  disregard  his  testimony  in  so  far  as  it  is  not  cor- 
roborated by  other  credible  evidence  or  facts  and  circumstances, 
is  not  objectionable  because  such  statement  is  not  made  applicable 
to  all  the  witnesses. 

7.  Same — proof  of  other  crimes  need  not  be  established  beyond 
reasonable  doubt.  Where  proof  of  other  crimes  similar  to  the  one 
charged  is  admitted  for  the  purpose  of  showing  intent  and  guilty 
knowledge,  it  is  not  necessary  that  such  other  crimes  shall  be  es- 
tablished beyond  a  reasonable  doubt  in  order  to  authorize  a  con- 
viction for  the  crime  charged,  provided  there  is  other  sufficient 
evidence. 

8.  Same — when  refusal  of  an  instruction  on  circumstantial  evi- 
dence is  proper.  The  refusal  of  an  instruction  stating  the  rule  as 
to  what  is  required  where  circumstantial  evidence  is  relied  upon 
for  a  conviction  is  properly  refused,  where  the  conviction  of  the 
accused  was  not  sought  upon  circumstantial  evidence  but  there 
was  direct  evidence  tending  to  prove  his  guilt. 

9.  Same — when  Supreme  Court  cannot  consider  alleged  error 
in  allowing  book  to  go  to  jury.  Alleged  error  in  allowing  a  book 
containing  transactions  of  the  school  board  to  go  to  the  jury  in  a 
criminal  case  without  effectively  concealing  such  portions  thereof 
as  were  not  admitted  in  evidence  cannot  be  considered  by  the  Su- 
preme Court,  where  such  portions  as  are  claimed  should  have  been 
concealed  are  not  before  it. 

10.  Same — Statute  of  Limitations  does  not  run  against  crime 
of  forgery — effect  of  punishment  for  other  forgeries.  The  Statute 
of  Limitations  does  not  run  against  the  crime  of  forgery,  and  the 
facts  that  the  accused  has  been  punished  for  other  forgeries,  has 
served  a  term  in  the  penitentiary  and  has  been  paroled  and  par- 
doned, do  not  justify  the  Supreme  Court  in  reversing  a  judgment 
of  conviction  for  another  forgery  committed  at  about  the  same 
time  as  those  for  which  he  has  been  punished. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  T.  N.  Green,  Judge,  presiding. 

Weil  &  BartlEy,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  C.  E.  McNemar, 
State's  Attorney,  and  George  P.  Ramsey,  (George  A. 
Shurtleff,  and  Clarence  D.  Murphy,  of  counsel,)  for 
the  People. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

At  the  March  term,  1914,  of  the  circuit  court  of  Peo- 
ria county  an  indictment  was  returned  against  Newton  C. 
Dougherty;  plaintiff  in  error,  charging  him  with  the  crime 
of  forgery.  Certain  counts  of  the  indictment  charged  him 
with  forging  a  certain  order  or  warrant  in  the  words  and 
figures  following: 

"$45.  School  Scrip.  No.  3029 

City  of  Peoria,  Iu,.,  Oct  2,  1888. 
"Treasurer  of  the  Board  of  School  Inspectors  of  the  city  of  Peoria : 
"Pay  to  Mary  Hay  or  order  forty-five  dollars  for  teaching. 
By  order  of  the  Board  of  School  Inspectors  of  the  City 
of  Peoria. 
N.  C.  Dougherty,  Sec'y.  E.  Hine,  Pres't." 

Other  counts  of  the  indictment  charged  him  with  forg- 
ing the  name  of  the  payee  on  the  bagk  of  said  warrant, 
and  still  other  counts  charged  him  with  uttering  the  alleged 
forged  warrant  and  said  warrant  with  the  alleged  forged 
indorsement.  Each  count  charged  that  the  offense  was 
committed  on  October  2,  1888.  Upon  his  arrest  under  this 
indictment  a  motion  was  made  by  plaintiff  in  error  that 
he  be  discharged  for  want  of  prosecution,  pursuant  to  sec- 
tion 18  of  division  13  of  the  Criminal  Code,  and  in  sup- 
port of  this  motion  plaintiff  in  error  presented  his  affidavit, 
in  which  it  was  averred  that  plaintiff  in  error  is  the  same 
person  who  was  named  as  defendant  in  a  former  indict- 
ment charging  him  with  the  same  offense  with  which  he  is 
charged  in  the  indictment  herein,  the  former  cause  having 
been  numbered  245;  that  he  was  in  said  cause  No.  245 
committed  to  jail  on  November  21,  1905;  that  he  was  not 
released  on  bail  and  was  not  tried  at  a  term  of  court  com- 
mencing within  four  months  after  his  commitment;  that 
said  cause  No.  245,  and  all  proceedings  therein,  have  been 
abandoned,  and  that  at  the  time  of  the  return  of  the  in- 
dictment herein  plaintiff  was,  and  had  for  a  long  time  been, 
at  liberty.     Certain  records  of  the  circuit  court  of  Peoria 
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county  were  also  offered  in  evidence  at  the  hearing  upon 
said  motion,  showing  that  at  the  November  term,  ,1905,  of 
the  circuit  court  of  Peoria  county  an  indictment  was  re- 
turned against  plaintiff  in  error  in  cause  No.  245,  charg- 
ing him  with  forging  "certain  instruments  in  writing  for 
the  payment  of  money,  to-wit,  school  scrip,  to-wit,  school 
orders,  each  and  all  of  the  same  being  of  the  tenor  follow- 
ing, to-wit : 

"School  Scrip.  Peoria,  III., 1 No 

"Treasurer  Peoria  Board  of  School  Inspectors: 

"Pay  to  the  order  of 

one  hundred  dollars,  $100.00. 

For 

By  order  of  Peoria  school  board. 
N.  C.  Dougherty,  Secretary.  President. 

a  more  particular  description  of  each  of  the  said  instru- 
ments of  writing  being  here  and  now  to  the  said  grand 
jury  unknown ;  and  he  did  then  and  there  unlawfully  and 
feloniously  forge  and  counterfeit  on  the  reverse  side  or 
back  of,  to-wit,  each  of  them,  the  name  of  the  person, 
persons,  firms  or  corporations  named  in  the  said  instru- 
ments as  the  payees  thereof."  The  record  in  cause  No.  245 
further  shows  that  on  November  21,  1905,  a  capias  was 
issued  by  the  clerk  of  the  court,  and  on  the  same  day  the 
sheriff  executed  the  capias  by  arresting  plaintiff  in  error 
and  confining  him  in  jail,  and  that  on  March  1,  1906,  upon 
motion  of  the  State's  attorney,  cause  No.  245  was  stricken 
from  the  docket,  with  leave  to  re-instate.  It  was  also 
shown  .that  on  November  24,  1905,  in  the  circuit  court  of 
Peoria  county,  the  plaintiff  in  error  pleaded  guilty  to  the 
charges  contained  in  certain  other  indictments,  and  was  on 
that  date  sentenced  upon  his  pleas  of  guilty  to  imprison- 
ment in  the  penitentiary  for  a  period  of  not  less  than  one 
year  and  not  more  than  fourteen  years,  and  was,  pursuant 
to  such  sentences,  committed,  on  November  24,  1905,  to 
the  State  penitentiary  at  Joliet,  and  was  therein  confined 
lintil  November  11,  191 1,  when  he  was  released  on  parole 
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and  was  subsequently  pardoned.  The  court  overruled  the 
motion  of  plaintiff  in  error  to  be  discharged  for  want  of 
prosecution,  and  subsequently,  upon  a  trial  before  a  jury, 
he  was  found  guilty  of  forgery  as  charged  in  the  indict- 
ment herein  and  was  sentenced  to  the  penitentiary  at  Joliet. 
He  has  sued  out  this  writ  of  error  to  reverse  the  judgment 
of  the  circuit  ctfurt. 

It  is  first  urged  as  ground  for  reversal  that  the  court 
erred  in  denying  the  motion  above  referred  to.  This  con- 
tention is  based  on  the  assumption  that  under  the  indict- 
ment in  cause  No.  245  plaintiff  in  error  could  have  been 
convicted  of  forging  the  warrant  set  forth  in  the  indictment 
in  this  case,  and  it  is  argued  that  plaintiff  in  error  was 
therefore,  under  the  statute  as  construed  in  Brooks  v.  Peo- 
ple, 88  111.  327,  Newlin  v.  People,  221  id.  166,  and  other 
similar  cases,  entitled  to  be  discharged  for  want  of  prose- 
cution. In  order  to  show  that  this  assumption  is  unwar- 
ranted it  is  necessary  to  point  out  but  one  of  many  reasons 
why  the  plaintiff  in  error  could  not  have  been  convicted  of 
forging  the  warrant  set  forth  in  the  indictment  in  this  case 
under  the  indictment  in  cause  No.  245.  Each  of  the  war- 
rants described  in  the  indictment  in  cause  No.  245  was  for 
the  sum  of  $100,  while  the  warrant  described  in  the  in-' 
dictment  in  the  case  at  bar  is  for  the  sum  of  $45.  Al- 
though the  warrant  set  forth  in  the  indictment  in  cause 
No.  245  does  not  purport  to  be  a  full  and  complete  copy 
of  any  warrant  which  plaintiff  in  error  was  therein  charged 
to  have  forged,  in  that  it  does  not  purport  to  set  forth 
the  date  or  number  of  any  such  warrant  or  the  name  of 
the  payee  therein,  it  does  purport  to  set  forth  the  amount 
for  which  the  warrant  was  drawn,  and  it  is  then  alleged 
that  a  more  and  particular  description  of  the  warrant  is  to 
the  grand  jury  unknown.  Under  the  indictment  in  cause 
No.  245  it  would  have  been  necessary,  in  order  to  have 
convicted  the  plaintiff  in  error,  to  have  shown  that  he  had 
forged  a  warrant  for  $100  or  an  indorsement  on  a  war- 
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rant  for  that  amount.  Proof  that  he  had  forged  a  war- 
rant for  $45,  or  an  indorsement  on  a  warrant  for  that 
amount,  would  not  have  sustained  a  conviction  under  that 
indictment.  (Brown  v.  People,  66  111.  344.)  The  court 
did  not  err  in  denying  the  motion  to  discharge  plaintiff  in 
error  for  want  of  prosecution. 

It  is  urged  that  the  evidence  does  not  sustain  the  ver- 
dict. It  was  in  the  first  instance  shown  by  the  People,  and 
subsequently  admitted  by  plaintiff  in  error,  that  plaintiff  in 
error  made  out  warrant  No.  3029,  which  he  was  charged 
with  having  forged,  and  that  he  indorsed  the  name  of  the 
payee,  Mary  Hay,  thereon  without  her  knowledge  or  con- 
sent. The  only  controversy  over  the  execution  or  indorse- 
ment of  this  warrant  arose  over  the  signature  of  E.  Hine 
as  president,  which  appears  on  the  face  of  the  warrant. 
Edward  Hine,  who  was  called  as  a  witness  by  the  People, 
testified  that  in  1888  he  was  president  of  the  board  of 
school  inspectors  of  the  city  of  Peoria,  (hereinafter  re- 
ferred to  as  the  school  board,)  and  that  this  signature  was 
not  in  his  handwriting  and  he  did  not  authorize  anyone 
to  sign  his  name  to  that  warrant,  while  plaintiff  in  error 
testified  that  this  signature  was  in  the  handwriting  of  the 
witness,  Edward  Hine.  It  was  further  shown  by  a  can- 
celing stamp  appearing  on  the  face  of  the  warrant  and  by 
the  books  of  the  treasurer  of  the  school  board  that  war- 
rant No.  3029  had  been  paid  by  the  treasurer  of  the  school 
board.  It  having  been  conclusively  shown  by  the  evidence 
offered  by  the  People  in  chief,  and  having  been  subse- 
quently admitted  by  plaintiff  in  error,  that  plaintiff  in  error 
had  issued  the  warrant  in  question  and  had  indorsed  the 
name  of  the  payee  thereon  without  her  knowledge  or  con- 
sent and  that  the  warrant  had  been  paid  by  the  treasurer 
of  the  school  board,  the  guilt  or  innocence  of  plaintiff  in 
error  depended  entirely  on  the  intent  with  which  he  issued 
and  indorsed  the  warrant. 
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It  appears  from  the  evidence  that  in  1888,  and  for  a 
number  of  years  prior  thereto,  Mary  Hay  was  a  teacher  in 
the  public  schools  of  Peoria,  the  schools  having  been  con- 
ducted under  a  special  act  of  the  legislature  by  the  board 
of  school  inspectors  of  the  city  of  Peoria.  The  plaintiff 
in  error  was,  and  had  been  for  several  years,  secretary  of 
the  school  board.  In  June,  1888,  immediately  following  the 
close  of  the  school  year,  the  teachers  for  the  succeeding 
school  year  were  engaged,  and  a  printed  list  classifying  the 
teachers  under  the  names  of  the  schools  in  which  they  were 
to  teach,  and  showing  the  salary  of  each,  was  made  out 
and  pasted  in  the  minute  book  of  the  school  board  by  plain- 
tiff in  error.  From  this  list  it  appears  that  in  June,  1888, 
Mary  Hay  was  assigned  to  teach  at  the  Douglas  school,  of 
which  Mrs.  S.  A.  Black  was  principal,  and  her  name  ap- 
peared third  on  the  list  of  teachers,  following  the  name  of 
the  principal,  at  the  Douglas  school.  Before  the  beginning 
of  the  school  year  certain  changes  were  made  in  the  list  of 
teachers  by  the  school  board  and  Mary  Hay  was  transferred 
to  the  Sumner  school.  From  the  printed  list  above  referred 
to  it  appears  that  in  1888  there  were  eleven  schools,  in  ad- 
dition to  the  high  school,  in  the  city  of  Peoria,  and  that 
more  than  one  hundred  teachers  were  employed  by  the 
school  board. 

At  a  meeting  of  the  school  board  held  October  2,  1888, 
plaintiff  in  error  was  directed  to  issue  warrants  upon  the 
treasurer  for  salaries  for  the  month  of  September,  1888, 
due  teachers,  janitors  and  officers  of  the  board,  and  for 
certain  other  claims  which  had  been  presented  to  and  al- 
lowed by  the  board.  The  minutes  of  this  meeting,  kept 
by  plaintiff  in  error  as  secretary  and  showing  this  action  of 
the  board,  do  not  disclose  the  names  of  the  persons  entitled 
to  salaries  for  the  month  of  September,  but  merely  show 
the  total  of  such  salaries  to  be  $7110.03.  Under  date  of 
October  2,  1888,  the  plaintiff  in  error  made  out  and  issued 
warrants  upon  the  treasurer  as  directed  by  the  board.    The 
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treasurer's  cash  book,  which  was  introduced  in  evidence  by 
the  People  in  rebuttal,  shows,  however,  that  instead  of  is^ 
suing  warrants  for  salaries  totaling  $7110.03,  plaintiff  in 
error  issued,  and  the  treasurer  paid,  warrants  for  salaries 
totaling  $7491.53,  and  the  treasurer's  cash  book  in  this 
regard  was  shown  to  be  correct  by  the  canceled  warrants 
issued  under  date  of  October  2,  1888,  which  were  also  of- 
fered in  evidence  by  the  People  in  rebuttal.  Two  of  the 
warrants  so  issued  and  paid  were  issued  in  the  name  of 
Mary  Hay  for  salary  due  her  for  the  month  of  Septem- 
ber, 1888.  One  was  numbered  3098,  and  upon  this  war- 
rant she  received  her  salary  for  the  month  of  September. 
The  other  was  numbered  3029,  and  is  the  one  upon  which 
the  charge  of  forgery  is  predicated,  and  it  was  shown  by 
the  People,  and  admitted  by  plaintiff  in  error,  that  Mary 
Hay  never  received  or  indorsed  this  warrant. 

As  an  explanation  of  his  act  in  issuing  warrant  No. 
3029,  plaintiff  in  error,  upon  direct  examination  in  his  be- 
half, testified  that  he  commenced  making  out  the  warrants 
for  the  salaries  of  teachers  for  the  month  of  September, 
1888,  about  a  week  before  October  2,  1888,  doing  the  work 
between  the  hours  of  four  and  five  o'clock  in  the  afternoon 
and  following  the  printed  list  which  had  been  made  out  in 
June,  1888;  that  he  was  interrupted  in  this  work  and  fol- 
lowed the  printed  list  mechanically,  and  for  these  reasons 
he  inadvertently  issued  warrant  No.  3029  to  Mary  Hay  as 
a  teacher  at  the  Douglas  school,  as  her  name  appeared  on 
the  printed  list  as  a  teacher  at  that  school.  In  support  of 
this  explanation  plaintiff  in  error  calls  attention  to  the  fact 
that  warrant  No.  3026  was  issued  to  Mrs.  S.  A.  Black,  the 
principal  of  the  Douglas  school,  and  that  by  following  the 
names  on  the  printed  list  in  their  order,  warrant  No.  3029 
would  necessarily  have  been  issued  to  Mary  Hay.  The 
People,  however,  point  out  that  had  plaintiff  in  error  fol- 
lowed the  printed  list  in  making  out  warrants  for  the  teach- 
ers of  the  Douglas  school,  warrant  No.  3027  would  have 
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been  issued  to  A.  Maroney  and  warrant  No.  3030  would 
have  been  issued  to  Emma  Craig,  while  the  warrants  them- 
selves, which  were  introduced  in  evidence,  show  that  war- 
rant No.  3027  was  issued  to  Mary  Snelling  and  warrant 
No.  3030  was  issued  to  Gertie  Hurley,  and  that  plaintiff  in 
error  admitted  upon  his  cross-examination  that  he  issued 
ten  warrants  for  teachers  at  the  Douglas  school  when  there 
were  but  nine  teachers  there. 

Plaintiff  in  error  further  testified  that  before  he  had 
completed  making  out  the  warrants  from  the  printed  list, 
the  reports  made  out  by  the  principals  of  the  various 
schools,  giving  the  names  of  the  teachers  who  had  taught 
therein  during  the  month  of  September,  were  filed  in  his 
office,  and  that  he  followed  those  reports  in  making  out 
the  balance  of  the  pay-roll,  and  by  following  the  report  of 
the  principal  of  the  Sumner  school,  which  school  appeared 
near  the  end  of  the  printed  list,  he  issued  warrant  No.  3098 
to  Mary  Hay;  that  on  or  about  October  3  he  inclosed  the 
warrants  for  the  teachers  of  the  Douglas  school  in  one  en- 
velope and  the  warrants  for  the  teachers  of  the  Sumner 
school  in  another  envelope  and  sent  the  same  to  the  re- 
spective principals  of  those  schools,  and  that  on  the  after- 
noon of  the  same  day  the  principal  of  the  Sumner  school 
returned  to  him  warrant  No.  3029. 

As  an  explanation  of  his  action  in  indorsing  the  name 
of  Mary  Hay  upon  warrant  No.  3029,  plaintiff  in  error  tes- 
tified that  shortly  after  the  warrant  had  been  returned  to 
him  by  the  principal  of  the  Sumner  school,  Maggie  E. 
Becker,  who  had  been  employed  as  a  teacher  but  whose 
name  had  not  been  placed  on  the  pay-roll,  came  into  his 
office;  that  she  was  entitled  to  $45  for  teaching  during 
September  but  no  warrant  had  been  issued  to  her ;  that  in- 
stead of  issuing  a  warrant  to  her  he  indorsed  the  name  of 
Mary  Hay  upon  warrant  No.  3029,  gave  it  to  Maggie  E. 
Becker  and  telephoned  the  treasurer  of  his  action  in  this 
regard.     Both  M.  E.  Bergan,  who  was  treasurer  of  the 
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school  board  in  1888,  and  Maggie  E.  Becker,  referred  to 
by  plaintiff  in  error  in  his  testimony,  are  now  deceased. 
Plaintiff  in  error  further  testified  that  he  entered  the  name 
of  Maggie  E.  Becker  on  the  stub  from  which  this  warrant 
was  detached,  but  it  appears  that  the  book  containing  this 
stub,  together  with  other  records  of  the  school  board,  were 
subsequent  to  1905  stolen  from  the  safe  in  which  the  rec- 
ords of  the  school  board  were  kept.  As  a  reason  why  the 
name  of  Maggie  E.  Becker  did  not  appear  upon  the  list  of 
teachers  engaged  to  teach  during  the  school  year  beginning 
in  September,  1888,  plaintiff  in  error  testified  that  she  was 
married  and  the  rules  of  the  board  prohibited  the  employ- 
ment of  married  women  as  teachers,  but  that,  notwithstand- 
ing this  rule,  she  was  in  September,  1888,  re-employed  as 
a  substitute  teacher  and  her  salary  was  fixed  at  $45  per 
month  but  no  record  was  made  of  her  employment;  that 
she  was  first  assigned  to  the  Douglas  school  but  was  soon 
afterwards  transferred  to  the  Irving  school.  As  corrobo- 
rative of  this  testimony  plaintiff  in  error  points  out  that 
the  printed  report  of  the  school  board  for  the  school  year 
beginning  in  September,  1888,  and  ending  in  June,  1889, 
contains  the  name  of  Maggie  Becker  as  a  teacher.  The 
People,  however,  call  attention  to  the  fact  that  the  printed 
report  above  referred  to  does  not  purport  to  show  whether 
she  taught  in  the  public  schools  of  Peoria  during  the  en- 
tire school  year  or  only  during  the  latter  part  thereof,  and 
that  the  report  shows  that  her  salary  was  $40  instead  of 
$45  per  month.  The  People  also  point  out  that  from  the 
testimony  in  the  case,  including  that  of  plaintiff  in  error, 
it  appears  that  substitute  teachers  were  paid  but  $1.50  per 
day,  and  that  had  Maggie  E.  Becker  taught  as  a  substitute 
teacher  every  school  day  during  the  month  of  September 
her  salary  could  not  have  amounted  to  $45  per  month. 

As  tending  to  prove  the  intent  of  plaintiff  in  error  in 
issuing  and  indorsing  warrant  No.  3029,  the  People  proved 
that  the  following  warrants  had  been  issued  by  plaintiff  in 
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error  and  the  name  of  the  payee  indorsed  thereon  by  him 
without  the  knowledge  or  consent  of  the  payee :  Warrant 
No.  31 17,  dated  October  2,  1888;  warrant  No.  3285,  dated 
November  6,  1888;  warrant  No.  3413,  dated  November  28, 
1888;  and  warrant  No.  3652,  dated  December  21,  1888, — 
all  issued  to  M.  E.  Shields,  as  payee,  for  the  sum  of  $47.50 
for  teaching.  It  was  also  shown  that  these  warrants  had 
been  paid  by  the  treasurer  of  the  school  board. 

Mary  C.  Shield,  who  had  been  a  teacher  in  the  public 
schools  of  Peoria  prior  to  June,  1888,  testified  that  during 
the  time  she  was  a  teacher  in  the  schools  her  name  had 
appeared  upon  the  records  of  the  school  board  as  M.  E. 
Shields;  that  after  June,  1888,  she  occasionally  acted  as 
a  substitute  for  other  teachers,  for  which  she  received  f rom 
the  school  board  $1.50  per  day,  but  that  she  never  received 
nor  indorsed  any  of  the  warrants  above  mentioned.  The 
plaintiff  in  error  admitted  issuing  these  warrants  and  in- 
dorsing the  name  of  M.  E.  Shields  thereon,  and  as  an  ex- 
planation of  his  conduct  in  this  regard  testified  that  small 
bills  against  the  school  board  were  paid  by  him  in  cash 
and  the  receipts  taken  by  him  were  afterwards  presented  to 
and  allowed  by  the  auditing  committee  of  the  board ;  that 
experience  had  shown  that  these  items  would  total  about 
$47.50  per  month,  and  that  each  month  a  warrant  was  is- 
sued for  that  amount  in  the  name  of  some  person  other 
than  the  plaintiff  in  error,  but  that  he  indorsed  the  name 
of  such  person  upon  the  warrant  and  received  the  money 
thereon;  that  Mrs.  Shield,  who  had  been  a  teacher  in  the 
public  schools,  resigned  in  1885  to  permit  the  employment 
of  her  daughter  by  the  school  board ;  that  her  resignation 
was  necessary  in  order  that  her  daughter  might  be  em- 
ployed, because  the  rules  of  the  board  prohibited  the  em- 
ployment of  more  than  one  person  as  teacher  from  the  same 
family ;  that  it  was  desired  that  the  name  of  M.  E.  Shields 
appear  upon  the  records  of  the  board  until  her  daughter 
had  demonstrated  her  success  as  a  teacher;   that  in  order 
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to  effect  this  purpose  and  to  reimburse  plaintiff  in  error 
for  the  cash  which  he  had  paid  out  during  the  previous 
month  upon  small  bills  against  the  school  board,  a  warrant 
for  $47.50  was  issued  each  month  in  the  name  of  M.  E. 
Shields  and  was  paid  to  plaintiff  in  error  by  the  treasurer 
of  the  school  board.  He  testified  that  he  continued  to  use 
the  name  of  M.  E.  Shields  in  this  manner  until  June,  1889, 
and  thereafter  used  other  names  for  the  same  purpose. 
The  People,  in  rebuttal,  offered  in  evidence  those  portions 
of  the  minute  book  of  the  board  kept  by  plaintiff  in  error 
as  secretary,  showing  that  the  pay-roll  of  the  board  for 
the  month  of  October  totaled  $7404.63  and  for  the  month 
of  November  the  sum  of  $7427.13.  It  was  shown  by  por- 
tions of  the  treasurer's  cash  book,  also  offered  in  evidence 
by  the  People  in  rebuttal,  that  the  treasurer  paid  warrants 
issued  under  date  of  November  6,  1888,  for  salaries  for 
October  of  that  year,  totaling  $7756.03,  and  warrants  is- 
sued under  date  of  November  28,  1888,  for  salaries  for 
November,  totaling  $7654.28. 

Certain  records  of  the  circuit  court  of  Peoria  county 
were  offered  by  the  People  in  rebuttal,  showing  that  on 
November  24,  1905,  plaintiff  in  error  had  plead  guilty  to 
five  indictments  charging  him  with  forging  certain,  school 
scrip  orders  or  warrants  on  June  28,  1899,  and  that  judg- 
ment and  sentence  had  been  pronounced  upon  such  pleas 
therein. 

The  explanations  given  by  plaintiff  in  error  of  his  acts 
in  issuing  and  indorsing  warrant  No.  3029  and  the  war- 
rants above  mentioned  which  were  issued  to  M.  E.  Shields 
are  not  corroborated  by  the  testimony  of  any  other  witness. 
His  explanations  are  in  many  respects  so  successfully  con- 
tradicted by  the  documentary  evidence  as  to  render  his  tes- 
timony unworthy  of  belief.  The  evidence  not  only  sustains 
the  verdict,  but  in  our  judgment  the  plaintiff  in  error  was 
clearly  proven  guilty  of  the  crime  charged  in  the  indictment 
beyond  a  reasonable  doubt 


Digiti 


zed  by  G00gk 


432  The  People  v.  Dougherty.  R*J  DL 

In  making  out  the  case  in  chief  G.  M.  Bush  was  called 
as  a  witness  by  the  People.  He  testified  that  he  is  assist- 
ant cashier  of  the  First  National  Bank  of  Peoria  and  was 
a  clerk  in  that  bank  in  1888;  that  in  1888  M.  E.  Bergan 
was  treasurer  of  the  school  board  and  was  also  teller  in  the 
bank  in  which  the  witness  was  employed;  that  he  is  ac- 
quainted with  the  handwriting  of  M.  E.  Bergan  and  would 
be  able  to  identify  it.  The  witness  then  testified  that  the 
entries  appearing  upon  certain  pages  in  the  book  herein- 
before referred  to  as  the  treasurer's  book  are  in  the  hand- 
writing of  M.  E.  Bergan.  It  is  urged  that  the  court  erred 
in  admitting  the  testimony  of  this  witness  concerning  the 
handwriting  in  the  treasurer's  book,  for  the  reason  that 
the  witness  neither  testified  that  he  had  seen  M.  E.  Bergan 
write  nor  that  he  had  seen  letters  or  other  documents  which 
Bergan  had  in  the  course  of  business  recognized  or  ad- 
mitted to  be  his  own.  It  is  not  necessary  to  enter  upon  a 
discussion  of  the  question  whether  the  court  erred  in  admit- 
ting the -testimony  of  this  witness.  Plaintiff  in  error  him- 
self identified  the  book  as  the  book  kept  by  M.  E.  Bergan, 
as  treasurer  of  the  school  board,  in  which  the  treasurer  kept 
a  record  of  the  warrants  paid  by  him,  and  concerning  those 
portions  thereof  which  were  offered  in  evidence  plaintiff  in 
error  testified  that  all  the  entries  appearing  thereon  were 
checked  over  in  his  presence  by  the  finance  committee  of 
the  board  and  were  found  to  correspond  with  the  warrants 
which  had  been  issued  and  paid.  This  testimony  was  suf- 
ficient to  justify  the  action  of  the  court  in  admitting  the 
treasurer's  book  in  evidence,  and  the  error,  if  any,  of  the 
court  in  admitting  the  testimony  of  Bush  was  therefore 
harmless. 

It  is  next  contended  that  the  court  erred  in  admitting 
in  evidence  the  warrants  issued  to  M.  E.  Shields.  These 
warrants,  in  connection  with  the  testimony  of  Mary  C. 
Shield,  tended  to  establish  a  criminal  intent  on  the  part  of 
plaintiff  in  error  in  issuing  and  indorsing  warrant  No.  3029 
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and  were  properly  admitted  in  evidence  for  that  purpose. 
We  have  frequently  held  that  evidence  of  the  commission 
of  distinct  and  similar  offenses  at  about  the  same  time  is 
admissible  as  tending  to  show  the  intent  and  guilty  knowl- 
edge of  defendant.  Anson  v.  People,  148  111.  494;  Juretich 
v.  People,  223  id.  484;   People  v.  Strosnider,  264  id.  434. 

At  the  close  of  the  People's  case  in  chief  plaintiff  in 
error  moved  the  court  to  require  the  People  to  elect  upon 
which  count  or  counts  a  conviction  would  be  sought,  and 
the  action  of  the  court  in  denying  this  motion  is  assigned 
as  error.  Each  and  every  count  in  the  indictment  was 
predicated  upon  the  alleged  act  of  plaintiff  in  error  in  is- 
suing, indorsing  or  uttering  said  warrant  No.  3029.  Un- 
der such  circumstances  no  election  between  counts  should 
be  required.  Goodhue  v.  People,  94  111.  37;  People  v. 
Weil,  243  id.  208;   People  v.  Wardeld,  261  id.  293. 

Plaintiff  in  error  contends  that  the  court  erred  in  ad- 
mitting in  evidence  the  warrants  issued  by  him  under  date 
of  October  2,  1888,  other  than  those  issued  to  Mary  Hay 
and  M.  E.  Shields.  Each  of  these  warrants  bore  a  can- 
celing stamp  showing  that  it  had  been  paid.  All  of  these 
warrants  were  identified  by  plaintiff  in  error  as  warrants 
issued  by  him,  and  were  properly  admitted  in  rebuttal  for 
the  purpose  of  showing  that  the  warrants  issued  by  plain- 
tiff in  error  for  liabilities  incurred  by  the  school  board  dur- 
ing September  of  that  year,  including  salaries  of  teachers, 
exceeded  the  liabilities  as  shown  by  the  records  kept  by  the 
plaintiff  in  error  as  secretary,  thereby  tending  to  prove  that 
the  testimony  of  plaintiff  in  error  with  reference  to  the 
issuance  of  the  warrants  to  Mary  Hay  and  M.  E.  Shields 
yvas  not  true. 

The  People  called  as  a  witness  in  rebuttal  Gilbert  B. 
Geiger,  who  testified  that  he  was  familiar  with  book-keep- 
ing; that  the  treasurer's  book,  which  had  been  admitted  in 
evidence,  showed  that  under  date  of  October  2,  1888,  the 
treasurer  paid  warrants  issued  under  date  of  October  2, 
288  -  28 
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1888,  for  the  salaries  of  teachers  and  janitors,  totaling 
$7491.53,  that  he  paid  warrants  issued  under  date  of  No- 
vember 6,  1888,  for  such  salaries,  totaling  $7756.03,  and 
that  he  paid  warrants  issued  under  date  of  November  28, 
1888,  for  such  salaries,  totaling  $7654.28.  Plaintiff  in  er- 
ror complains  that  the  testimony  of  this  witness  concern- 
ing the  warrants  issued  under  date  of  November  6  and 
under  date  of  November  28  should  not  have  been  admitted, 
because  it  was  not  shown  that  the  entries  in  the  treasurer's 
book  showing  payment  of  the  warrants  purporting  to  have 
been  issued  on  those  dates  were  correct.  The  warrants  is- 
sued under  these  dates  were  not  offered  in  evidence,  but 
the  plaintiff  in  error  testified  that  he  was  present  when  the 
auditing  committee  of  the  board,  in  January,  1889,  checked 
over  these  entries  with  the  warrants  that  had  been  paid  and 
found  them  to  he  correct.  The  complaint  made  by  plain- 
tiff in  error  is  therefore  without  merit. 

In  rebuttal,  the  records  in  the  five  cases  in  which  the 
plaintiff  in  error  had  in  1905  plead  guilty  to  the  crime  of 
forgery  were  offered  in  evidence,  and  it  is  urged  that  the 
action  of  the  court  in  admitting  these  records  in  evidence 
was  error.  Plaintiff  in  error  having  become  a  witness  in 
his  own  behalf,  it  was  proper,  by  the  introduction  of  these 
records,  to  show  his  conviction  of  other  forgeries  for  the 
purpose  of  affecting  his  credibility.  The  statute  in  express 
terms  so  provides.     (Crim.  Code,  div.  13,  sec.  6.) 

Instruction  No.  14  given  at  the  request  of  the  People 
told  the  jury  that  the  defendant  having  become  a  witness 
in  his  own  behalf  became  the  same  as  any  other  witness, 
and  that  his  testimony  should  be  subjected  to  the  same 
tests  as  are  legally  applied  to  the  testimony  of  any  other 
witness;  that  in  determining  the  degree  of  credibility  that 
should  be  accorded  his  testimony  the  jury  had  the  right  to 
take  into  consideration  the  fact  that  he  is  interested  in  the 
result  of  the  prosecution ;  that  if,  after  considering  all  the 
evidence  in  the  case,  they  should  find  that  he  had  willfully 
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and  corruptly  testified  falsely  to  any  fact  material  to  the 
issue  in  the  case,  they  had  the  right  to  disregard  his  tes- 
timony except  in  so  far  as  it  was  corroborated  by  other 
credible  evidence  or  facts  and  circumstances  appearing  in 
evidence.  Objection  is  made  to  this  instruction  upon  the 
ground  that  it  singles  out  the  defendant  and  calls  attention 
to  his  testimony,  alone.  This  instruction  is  substantially  the 
same  as  the  one  considered  in  Hirschman  v.  People,  101 
111.  568,  and  has  been  approved  in  numerous  cases  subse- 
quently decided.  Rider  v.  People,  no  111.  n;  Siebert  v. 
People,  143  id.  571 ;  Spears  v.  People,  220  id.  72;  People 
v.  Harrison,  261  id.  517. 

Complaint  is  made  of  instruction  No.  19  given  at  the 
request  of  the  People,  which  informed  the  jury  that  in  or- 
der to  establish  the  allegations  of  the  indictment  in  this 
case  it  was  not  necessary  for  the  People  to  prove  that  the 
scrip  payable  to  M.  E.  Shields,  or  the  indorsement  thereon, 
was  forged;  that  if  the  jury  believed,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  is  guilty  of 
forging  the  scrip  payable  to  Mary  Hay,  as  charged  in  the 
indictment,  then  it  is  immaterial  whether  or  not  the  jury 
believed,  from  the  evidence,  that  the  M.  E.  Shields  scrip 
was  forged.  This  instruction  stated  a  correct  rule  of  law. 
Even  if  an  attempt  is  made  to  show  that  the  defendant 
has  committed  other  crimes  similar  to  the  one  charged  in 
the  indictment  for  the  purpose  of  showing  criminal  intent, 
but  such  other  crimes  are  not  proven  beyond  a  reasonable 
doubt,  still  if  the  jury,  from  other  evidence  in  the  case,  find 
that  the  defendant  entertained  the  criminal  intent  necessary 
to  be  established  and  that  he  is  guilty  of  the  crime  charged 
beyond  a  reasonable  doubt,  they  would  be  justified  in  re- 
turning a  verdict  of  guilty.  Moreover,  the  thirty-sixth  in- 
struction given  on  behalf  of  plaintiff  in  error  was  clearly 
to  the  same  effect,  and  he  cannot  complain  of  an  instruc- 
tion which  lays  down  the  same  doctrine  contained  in  one 
which  had  been  given  by  the  court  at  his  request. 
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Plaintiff  in  error  offered,  and  the  court  refused,  an  in- 
struction which  would  have  advised  the  jury  that  "when  a 
conviction  for  a  criminal  offense  is  shown  on  circumstan- 
tial evidence,  the  People  must  not  only  show  by  the  evi- 
dence, beyond  all  reasonable  doubt,  that  the  alleged  facts 
and  circumstances  are  true,  but  they  must  be  such  facts  and 
circumstances  as  are  absolutely  inconsistent,  upon  any  rea- 
sonable hypothesis,  with  the  innocence  of  the  accused  and 
incapable  of  explanation  upon  any  other  theory  than  that 
of  the  guilt  of  the  accused/'  The  court  properly  refused 
this  instruction  for  the  reason  that  a  conviction  of  plaintiff 
in  error  was  not  sought  on  circumstantial  evidence,  alone, 
but  there  was  direct  evidence  which  tended  to  prove  his 
guilt.  The  instruction  was  not  applicable  to  this  case,  as 
it  was  in  the  case  of  Everett  v.  People,  216  111.  478,  upon 
which  plaintiff  in  error  relies,  and  that  case,  therefore,  does 
not  support  the  contention  made  by  plaintiff  in  error  that 
the  court  committed  prejudicial  error  in  refusing  this  in- 
struction. 

The  other  instructions  offered  by  plaintiff  in  error  which 
were  refused  by  the  court  were  all  covered  by  instructions 
which  were  given  at  his  request,  and  the  complaint  made  of 
the  action  of  the  court  in  refusing  instructions  submitted  by 
plaintiff  in  error  is  therefore  without  merit. 

Certain  portions  of  the  minute  book  of  the  school  board 
were  offered  in  evidence  by  the  People  and  other  portions 
by  plaintiff  in  error.  This  was  the  book  which  was  kept  by 
plaintiff  in  error  as  secretary  of  the  school  board.  Plain- 
tiff in  error  complains  of  the  action  of  the  court  in  permit- 
ting this  book  to  go  to  the  jury  without  in  some  effective 
manner  concealing  from  their  view  such  portions  thereof 
as  had  not  been  admitted  in  evidence.  Those  portions  of 
the  book  which  were  not  admitted  in  evidence  are  not  be- 
fore us,  and  we  therefore  are  not  advised  as  to  the  matters, 
if  any,  appearing  therein,  and  for  that  reason  are  not  in  a 
position  to  hold  that  plaintiff  in  error  was  in  anywise  in- 
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jured  by  this  action  of  the  court.  It  is  incumbent  upon 
one  bringing  a  cause  to  this  court  for  review  not  only  to 
show  that  the  trial  court  has  committed  some  error,  but  it 
must  also  appear  that  the  error  was  prejudicial.  No  such 
showing  has  been  made  with  reference  to  the  alleged  error 
last  above  mentioned. 

Certain  alleged  misconduct  on  the  part  of  the  State's  at- 
torney during  the  trial  of  the  case  and  in  his  argument  to 
the  jury  is  urged  as  ground  for  reversal.  It  is  not  of  suf- 
ficient importance  to  warrant  a  detailed  consideration  there- 
of in  this  opinion.  It  is  sufficient  to  say  that  the  record 
does  not  disclose  any  prejudicial  error  in  this  regard. 

Plaintiff  in  error,  in  urging  a  reversal  of  the  judgment 
upon  the  grounds  above  considered,  calls  attention  to  the 
fact  that  he  has  heretofore  been  punished,  by  imprisonment 
in  the  penitentiary  for  a  period  of  nearly  eight  years,  for 
forging  warrants  issued  upon  the  treasurer  of  the  school 
board  of  the  city  of  Peoria.  It  is  no  doubt  fair  to  assume, 
as  stated  by  plaintiff  in  error  in  his  brief  and  argument, 
that  the  board  of  pardons,  in  releasing  him  on  parole  and 
in  subsequently,  with  the  approval  of  the  Governor,  dis- 
charging him  from  imprisonment  for  the  crimes  for  which 
he  had  been  committed,  took  into  consideration  the  fact 
that  numerous  other  indictments  had  in  1905  been  returned 
against  him  by  the  grand  jury  of  Peoria  county  charging 
him  with  forging  a  large  number  of  warrants  other  than 
those  mentioned  in  the  indictments  to  which  he  had  plead 
guilty,  and  that  the  board  of  pardons  considered  that  eight 
years'  imprisonment  in  the  penitentiary  was  sufficient  pun- 
ishment for  all  the  forgeries  which  had  been  committed  by 
the  plaintiff  in  error  while  acting  as  secretary  of  the  school 
board.  This  situation,  however,  is  one  over  which  the 
courts  have  no  control.  It  can  only  be  considered  as  a 
ground  for  executive  clemency  by  another  department  of 
our  government.  The  statutes  of  limitations  do  not  run 
against  the  crime  of  forgery,  and  in  legal  contemplation 
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plaintiff  in  error  has  not  yet  been  punished  for  the  crime 
of  which  he  stands  convicted  in  this  case.  We  are  there- 
fore without  power  to  reverse  the  judgment  on  the  ground 
that  the  punishment  which  the  plaintiff  in  error  has  sus- 
tained is  sufficient  to  atone  for  all  the  forgeries  committed 
by  him  while  acting  as  secretary  of  the  Peoria  school  board. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  aMrmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Edward  C.  Cronkrite,  Plaintiff  in  Error. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  16,  1015. 

Confidence  game — charge  that  accused  obtained  money  is  not 
sustained  by  proof  that  he  received  a  check.  A  charge  that  the 
accused  obtained  money  by  means  of  the  confidence  game  is  not 
sustained  by  proof  that  what  he  obtained  from  the  victim  was  a 
check;  and  this  is  true  though  he  afterwards  cashed  the  check  at 
a  bank.  (Lory  v.  People,  229  111.  268,  and  People  v.  WarHeld,  261 
id.  293,  followed.) 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Charles  A.  McDonald,  Judge,  presiding. 

Northup,  Arnold  &  Fairbank,  for  plaintiff  in  error. 

P.  J.  Lucey,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Edward  C.  Cronkrite  was  convicted  in  the  criminal 
court  of  Cook  county  upon  an  indictment  charging  him 
with  confidence  game.  The  first  count  of  the  indictment 
charged  that  plaintiff  in  error,  on  March  28,  1912,  in  Cook 
county,  Illinois,  unlawfully,  fraudulently  and  feloniously 
did  obtain  from  Nels  A.  Juergensen  a  large  sum  of  money, 
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goods  and  personal  property,  to-wit,  $400,  lawful  money 
of  the  United  States,  the  goods,  money  and  personal  prop- 
erty of  Nels  A.  Juergensen,  by  means  and  by  use  of  the 
confidence  game.  The  indictment  contained  a  second  count 
charging  a  common  law  larceny  of  $400  in  money,  but 
there  was  no  evidence  offered  tending  to  support  this  count 
and  the  verdict  specifically  found  plaintiff  in  error  guilty 
as  charged  in  the  first  count.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  successively  made  and  overruled 
and  exceptions  duly  preserved. 

The  material  facts  disclosed  by  the  record  are  as  fol- 
lows: Plaintiff  in  error  caused  the  following  advertise- 
ment to  be  published  in  the  Chicago  Daily  News: 

"Partner;  outside;  $400;  real  estate  business;  established 
1886;  experience  unnecessary;  average  over  $25.  If  ready  with 
cash  call  10  to  3,  suite  1,  1549  Ogden  av.,  cor.  Madison." 

The  prosecuting  witness  saw  this  advertisement  and 
called  at  the  place  designated  therein  on  the  27th  day  of 
March,  191 2,  and  after  a  conversation  in  relation  to  the 
business  proposition  a  partnership  agreement  was  signed  by 
Juergensen  and  plaintiff  in  error.  The  partnership  agree- 
ment is  in  the  following  language : 

"Partnership  contract — A  partnership  contract  and  agreement 
is  hereby  entered  into  by  and  between  E.  C.  Cronkrite  and  N.  A. 
Jergensen,  as  follows :  N.  A.  Jergensen  pays  E.  C.  Cronkrite  four 
hundred  dollars  ($400)  for  one-half  interest  in  the  good  will  and 
profits  of  the  general  brokerage  business  being  conducted  at  the 
cor.  Ogden  av.  and*  Madison  street,  Chicago,  Cook  county,  Illinois, 
by  E.  C.  Cronkrite,  (not  including  office  furniture,  fixtures  or 
equipments,)  interest  to  be  solely  in  good  will  and  profits.  Firm 
name  to  remain  unchanged.  To  share  all  expenses  and  divide 
all  profits  (except  notary  fees)  equally.  E.  C.  Cronkrite  to  attend 
to  the  general  financial  affairs  of  said  business  exclusively,  and 
N.  A.  Jergensen  agrees  to  not  put  his  time  at  office  but  attend  to 
the  outside  work  exclusively.  The  object  of  this  partnership  is 
to  build  up  the  renting  part  of  it,  to  list  rentable  property,  put 
up  rent  signs,  get  the  collections  of  real  estate  rentals,  or  work 
for  the  mutual  advantage  of  increasing  the  business  in  any  man- 
ner best  for  the  upbuilding  of  same,  and  to  be  advised  and  gen- 
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erally  directed  by  E.  C.  Cronkrite-  in  work  and  affairs  of  said 
business.  No  stated  profits  are  guaranteed  to  N.  A.  Jergensen  by 
E.  C.  Cronkrite,  as  the  business  is  strictly  a  commission  business, 
and  no  representation  is  made  by  E.  C.  Cronkrite  as  to  what  the 
income  will  be  in  future,  and  N.  A.  Jergensen  agrees  to  take  his 
chances  with  E.  C.  Cronkrite  as  to  what  the  future  income  of  said 
business  will  be,  not  even  a  living  being  guaranteed.  Should 
N.  A.  Jergensen  desire  to  sever  his  connection  at  any  time  after 
trial,  it  is  hereby  specially  agreed  he  can  sell  his  interest  to  an 
acceptable  party  to  both  members  of  the  firm,  or  E.  C.  Cronkrite 
will  buy  out  said  interest,  providing  an  agreement  satisfactory  to 
both  interested  can  be  made,  and  it  is  specially  understood  a  disso- 
lution will  be  effected  under  above  terms  between  E.  C.  Cronkrite 
and  N.  A.  Jergensen  without  any  outside  help  or  this  partnership 
to  become  null  and  void.  E.  C.  Cronkrite  reserves  same  right  to 
sell  his  interest.  Each  member  of  this  firm  specially  agrees  to  live 
up  to  these  conditions  fully.  N.  A.  Jergensen  the  days  necessary 
to  report  at  office  agreed  to  report  between  n  and  12  in  morning 
only.  This  contract  is  agreed  upon,  understood  fully  and  entered 
upon  and  into  (and  all  other  rights  concerning  this  partnership 
being  herein  waived  not  herein  contained)  and  signed  this  28th 
day  of  March,  1912.  Signaturc>  E  c   Cronkrite,    (Seal) 

Signature,  N.  A.  Jergensen.    (Seal) 

Address  41  n  Potomac  Av." 

On  the  day  that  the  foregoing  contract  was  executed  by 
the  parties  the  prosecuting  witness  delivered  to  plaintiff  in 
error  a  check  for  $400,  which  was  indorsed  and  collected 
by  plaintiff  in  error.  Juergensea  commenced  work  under 
the  partnership  agreement  with  plaintiff  in  error  on  the  first 
day  of  April,  1912,  and  continued  until  about  the  19th  day 
of  June.  The  partnership  business  did  not  prove  as  profit- 
able as  the  prosecuting  witness  had  been  led  to  believe  it 
would,  and  on  the  19th  of  June  he  demanded  the  return  of 
the  $400,  and  threatened  that  unless  the  same  was  paid  by 
plaintiff  in  error  he  would  take  legal  proceedings  against 
him.  On  the  trial  the  prosecution  offered  evidence  tend- 
ing to  show  that  plaintiff  in  error  had  previously  advertised 
for  a  partner,  and  that  Frank  P.  Krauth  and  Arthur  Mey- 
ers had  each  previously  purchased  an  interest  in  plaintiff 
in  error's  business  and  had  subsequently  disposed  of  it.    It 
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appeared  from  the  evidence  of  Krauth  that  he  had  at  one 
time  purchased  an  interest  in  plaintiff  in  error's  business 
and  had  withdrawn  from  the  enterprise  and  obtained  a 
judgment  in  the  municipal  court  for  the  money  that  he 
had  paid  plaintiff  in  error.  Meyers  had  paid  $200  for  an 
interest  in  the  business  and  becoming  dissatisfied  demanded 
a  return  of  his  money,  and  plaintiff  in  error  had  paid  him 
a  part  of  the  $200  and  Meyers  had  abandoned  all  interest 
that  he  had  in  the  partnership.  It  seems  to  have  been  the 
theory  of  the  prosecution  that  these  two  witnesses  had  such 
interest  in  plaintiff  in  error's  business  that  he  could  not 
sell  a  one-half  interest  to  Juergensen,  but  this  theory  is  not 
supported  by  the  evidence.  The  evidence  also  showed  that 
plaintiff  in  error  had  formed  a  partnership  similar  to  that 
entered  into  with  Juergensen,  with  H.  C.  VanNorman  and 
A.  C.  Deuters,  the  former  in  1910  and  the  latter  in  191 1, 
and  that  the  business  during  the  time  the  last  two  named 
partners  were  engaged  therein  was  successful  and  that  the 
earnings  were  from  $12  to  $100  a  week  for  each  member 
of  the  firm.  The  only  statement  that  the  prosecuting  wit- 
ness testifies  plaintiff  in  error  made  to  him  that  is  not  em- 
bodied in  the  written  contract,  is  a  representation  that  the 
business  would  make  from  $15  to  $20  per  week  for  each 
of  them.  The  evidence  shows  that  the  profits  during  the 
three  months  Juergensen  was  engaged  in  the  business  were 
somewhat  disappointing  to  him. 

Plaintiff  in  error  contends  that  this  transaction  does 
not  constitute  the  offense  of  obtaining  money  by  means  of 
the  confidence  game;  that  the  evidence  of  previous  simi- 
lar transactions  with  other  parties  was  not  admissible  in 
evidence  and  that  the  court  erred  in  overruling  the  objec- 
tions to  the  testimony  of  Meyers  and  Krauth ;  that  plain- 
tiff in  error  having  been  charged  in  the  indictment  with 
obtaining  $400  in  money,  proof  that  he  received  a  check 
from  the  prosecuting  witness  constitutes  a  fatal  variance 
and  does  not  sustain  the  charge  in  the  indictment.    It  will 
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only  be  necessary  to  consider  the  last  of  these  assignments 
of  error,  since,  under  the  view  we  take,  that  contention 
must  necessarily  result  in  a  reversal  of  the  judgment. 

The  proof  is,  that  what  plaintiff  in  error  obtained  was 
a  check,  which  was  afterwards  paid.  The  question,  there- 
fore, is  whether  an  indictment  charging  that  plaintiff  in  er- 
ror obtained  money  is  sustained  by  proof  that  he  obtained 
a  check.  In  Lory  v.  People,  229  111.  268,  this  court  held 
that  under  an  indictment  charging  that  the  defendant  fe- 
loniously obtained  from  a  certain  person  "$460  of  good 
and  lawful  money  of  the  United  States"  is  not  sustained 
by  proof  that  the  defendant  obtained  a  check  for  $300, 
and  the  ground  of  the  decision  was,  that  proof  of  obtain- 
ing a  check  is  fatally  variant  from  the  charge  of  obtaining 
money.  Defendant  in  error  seeks  to  distinguish  that  case 
from  the  one  at  bar  because  in  the  Lory  case  it  did  not 
appear  that  the  prisoner  had  obtained  the  money  upon  the 
check,  but  that  circumstance  cannot  affect  the  question  at 
issue.  Proof  that  the  check  was  afterwards  cashed  does 
not  sustain  the  allegation  that  he  obtained  the  money  from 
Juergensen.  He  obtained  money,  it  is  true,  from  the  bank, 
but  what  he  obtained  from  Juergensen  was  a  check,  and 
nothing  else.  The  Lory  case  was  followed  in  People  v. 
IVarfield,  261  111.  293.  These  cases,  and  authorities  cited 
therein,  seem  to  be  conclusive  of  this  question.  The  proof 
here  was  fatally  at  variance  with  the  only  charge  in  the 
indictment  that  could  sustain  a  conviction. 

In  addition  to  the  error  already  pointed  out  we  are  of 
the  opinion  that  the  evidence  in  the  record  is  wholly  insuf- 
ficient to  support  the  verdict. 

The  judgment  of  the  criminal  court  of  Cook  county  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Frank  W.  Jones,  Appellant,  vs.  Wiixiam  L.  O'Conneij*, 
County  Treasurer,  Appellee. 

Opinion  filed  December  16,  1014 — Rehearing  denied  Feb.  3,  1915. 

1.  Equity — courts  of  equity  were  established  to  protect  and  en- 
force  equitable  rights.  Courts  of  equity  were  established  to  pro- 
tect and  enforce  equitable  rights  as  well  as  to  administer  equitable 
remedies  which  courts  of  law  were  unable  to  grant,  and  whenever 
the  primary  right  or  interest  to  be  maintained  or  enforced  is  purely 
equitable,  created  by  equity  and  not  by  law,  the  jurisdiction  of 
equity  is  exclusive. 

2.  Same — the  jurisdiction  of  a  court  of  law  to  protect  equitable 
rights  must  be  conferred  by  statute.  Courts  of  law  have  no  juris- 
diction of  cases  in  which  the  right  to  be  maintained,  protected  or 
enforced  is  purely  equitable,  unless  such  jurisdiction  has  been  con- 
ferred by  statute. 

3.  Same — right  of  tax-payer  to  prevent  misapplication  of  public 
money  is  purely  equitable.  The  right  of  a  tax-payer  to  prevent  a 
misapplication  of  public  money  by  a  public  official  and  to  compel 
the  latter  to  restore  public  funds  already  misapplied  is  purely  equi- 
table, as  the  legal  right  and  title  to  the  money  are  not  in  him  and 
his  right  cannot  be  enforced  in' a  court  of  law. 

4.  Same — tax-payer  may  maintain  bill  to  enjoin  misapplication 
of  public  money  by  the  county  treasurer.  A  tax-payer  may,  on  be- 
half of  himself  and  other  tax-payers,  maintain  a  bill  to  enjoin  the 
county  treasurer  from  misapplying  public  money  in  his  hands  and 
to  compel  him  to  restore. public  money  already  misapplied,  where 
the  money  so  misapplied  must  be  made  up  by  taxation. 

5.  Same — fact  that  tax-payer  has  not  contributed  to  fund  does 
not  preclude  him  from  preventing  its  misapplication.  The  fact  that 
a  tax-payer  has  not  contributed  to  the  amount  of  inheritance  taxes 
collected  by  the  county  treasurer  does  not  preclude  him  from  main- 
taining a  bill  to  enjoin  a  threatened  misapplication  of  such  funds 
by  the  county  treasurer  and  to  compel  him  to  restore  a  portion  of 
such  funds  already  misapplied. 

6.  Same — tax-payer  not  precluded  from  bringing  suit  because 
State  Auditor  might  have  done  so.  The  right  of  a  tax-payer  to 
protect  his  interest  in  public  money  by  enjoining  a  threatened  mis- 
application thereof  by  the  county  treasurer  is  not  precluded  by  the 
fact  that  the  State  Auditor  might,  under  the  statute,  have  insti- 
tuted a  suit  in  the  name  of  the  State. 

7.  Offices — a  public  officer  must  perform  duties  for  salary  an- 
nexed to  the  office.    A  public  officer  accepts  an  office  cum  onere, 
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and  must  perform  the  duties  then  and  thereafter  imposed  upon  him 
by  law  for  the  salary  annexed  to  the  office,  so  long  as  he  chooses 
to  retain  the  office. 

8.  Same — -duty  of  receiving  and  paying  over  inheritance  taxes 
is  merely  an  added  duty  of  the  county  treasurer.  The  duty  of  a 
county  treasurer  to  receive  and  pay  over  inheritance  taxes  is 
merely  added  to  the  duties  of  his  office  which  he  must  perform  for 
the  salary  fixed  by  law. 

9.  Constitutional  law— section  21  of  Inheritance  Tax  law,  as 
applied  to  treasurer  of  Cook  county,  is  invalid.  Section  21  of  the 
Inheritance  Tax  law,  which  authorizes  a  county  treasurer  to  re- 
tain two  per  cent  of  the  amount  of  inheritance  taxes  collected  by 
him,  as  compensation  for  such  service,  is,  as  applied  to  the  treas- 
urer of  Cook  county,  in  violation  of  section  9  of  article  10  of  the 
constitution,  which  provides  that  such  officer  shall  receive  as  his 
only  compensation  a  salary  fixed  by  law. 

10.  Fees  and  salaries — when  county  has  no  interest  in  money 
withheld  by  county  treasurer.  If  a  law  authorizing  a  county  treas- 
urer to  retain  a  commission  on  money  collected  for  the  State  is 
•held  unconstitutional  the  money  so  retained  belongs  to  the  State, 
and  the  commission  authorized  to  be  retained  is  not  a  fee  or  per- 
quisite of  the  county  treasurer's  office  in  which  the  county  has 
any  interest. 

Craig,  J.,  dissenting. 

Appeal,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Hugo  Pam,  Judge,  presiding. 

David  K.  Tone,  for  appellant. 

Church,  Shepard  &  Day,  (Frank  L.  Shepard,  of 
counsel,)  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  appellant,  Frank  W.  Jones,  an  owner  of  property 
and  tax-payer  in  the  city  of  Chicago,  in  behalf  of  himself 
and  all  other  tax-payers,  filed  his  bill  of  complaint  in  the 
superior  court  of  Cook  county  against  the  appellee,  William 
L.  O'Connell,  county  treasurer  of  said  county,  alleging  that 
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the  defendant,  as  county  treasurer,  had  collected  from  De- 
cember i,  1910,  to  October  12,  1912,  inheritance  taxes  ag- 
gregating $2,317,858.69;  that  he  retained  for  his  personal 
use  and  benefit  out  of  the  amount  so  collected  the  sum  of 
$46,357.17  and  transmitted  the  balance  to  the  treasurer  of 
the  State;  that  he  had  also  collected  inheritance  taxes  ag- 
gregating $1,000,000,  no  part  of  which  had  been  turned 
over  to  the  treasurer  of  the  State  and  he  was  about  to  re- 
tain two  per  cent  of  said  sum  as  his  own;  that  he  claimed 
the  amount  so  retained  and  the  amount  he  was  about  to 
retain  for  his  services  in  collecting  and  paying  over  taxes 
pursuant  to  section  21  of  the  Inheritance  Tax  law;  that 
the  salary  of  the  county  treasurer  of  Cook  county  fixed 
by  law  was  $4000  and  the  salary  of  a  judge  of  the  circuit 
court  of  Cook  county  was  fixed  at  $10,000  a  year,  and  that 
the  defendant  had  collected  his  salary  of  $4000  a  year, 
which,  together  with  the  amount  so  retained  fran  inherit- 
ance taxes,  amounted  during  said  period  to  $53,000.  The 
bill  alleged,  as  a  matter  of  law,  that  section  21  of  the  In- 
heritance Tax  act,  permitting  defendant  to  retain  for  his 
services  two  per  cent  of  the  moneys  paid  to  him  as  county 
treasurer  and  turned  over  to  the  treasures  of  the  State,  was 
unconstitutional  and  void.  The  bill  prayed  for  an  injunc- 
tion restraining  the  defendant  from  taking  and  appropriat- 
ing to  himself  any  amount  over  and  above  his  annual  sal- 
ary, and  that  he  be  decreed  to  restore  to  the  treasury  of 
Cook  county  the  amount  withdrawn  and  to  pay  the  same 
over  to  the  treasurer  of  the  State.  By  amendment  the 
county  of*  Cook  was  added  as  a  defendant.  A  general  de- 
murrer to  the  amended  bill  was  filed  by  the  defendant, 
William  L.  O'Connell,  and  the  chancellor  sustained  the  de- 
murrer. The  complainant  elected  to  stand  by  his  amended 
bill,  and  it  was  dismissed  for  want  of  equity  at  his  costs. 
The  record  has  been  removed  to  this  court  by  appeal. 

The  facts  alleged  and  admitted  by  the  demurrer  are,  that 
the  defendant,  William  L.  O'Connell,  as  county  treasurer 
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of  Cook  county,  received  the  salary  of  $4000  per  annum  al- 
lowed by  law  for  his  services  as  county  treasurer ;  that  in 
addition  to  such  salary  he  retained  out  of  the  inheritance 
taxes  $46,357.17  from  December  1,  1910,  to  October  12, 
1912 ;  that  he  was  about  to  retain  two  per  cent  of  a  further 
sum  of  $1,000,000  inheritance  taxes,  and  that  the  salary  of 
a  judge  of  the  circuit  court  of  Cook  county  was  fixed  at 
$10,000  per  annum.  His  claim  of  a  right  to  the  money 
retained  and  to  retain  further  sums  from  inheritance  taxes 
is  based  on  section  21  of  the  Inheritance  Tax  act,  (Laws 
of  1909,  p.  312,)  which  provides  that  the  treasurer  of  each 
county  shall  be  allowed  to  retain  two  per  cent  of  all  taxes 
paid  and  accounted  for  by  him  under  the  act  in  full  for  his 
services  in  collecting  and  paying  the  same,  in  addition  to  his 
salary  or  fees  allowed  by  law.  By  the  bill  the  complainant 
alleged  that  section  21  is  in  conflict  with  section  9  of  arti- 
cle 10  of  the  constitution,  which  provides  that  the  treasurer 
of  Cook  county  shall  receive  as  his  only  compensation  a 
salary  to  be  fixed  by  law,  which  in  no  case  shall  be  as  much 
as  the  legal  compensation  of  a  judge  of  the  circuit  court  of 
said  county,  and  all  fees,  perquisites  and  emoluments  above 
the  amount  of  said  salary  shall  be  paid  into  the  county 
treasury.  Section  31  of  the  Fees  and  Salaries  act  fixes  the 
salary  of  the  county  treasurer  of  Cook  county  at  $4000  per 
annum,  and  that  salary  was  claimed  and  collected  by  the 
defendant. 

The  amount  retained  by  the  defendant,  O'Connell,  was 
a  certain  definitely  fixed  stun  of  money,  and  it  is  argued 
that  the  chancellor  did  not  err  in  sustaining  the  demurrer, 
because  a  court  of  equity  is  without  jurisdiction  in  such 
a  case  and  will  remit  the  complainant  to  a  court  of  law, 
which  is  competent  to  afford  an  adequate  remedy.  The 
complainant  could  not  institute  any  suit  at  law  to  recover 
from  O'Connell  the  sum  of  money  retained  out  of  the  in- 
heritance taxes  or  any  part  of  such  sum,  since  the  legal 
right  and  title  to  the  money  is  not  in  him  and  his  right  is 
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not  one  recognized  or  enforced  by  a  court  of  law.  Courts 
of  equity  were  established  to  protect  and  enforce  equitable 
rights'  and  interests  not  recognized  by  courts  of  law,  as  well 
as  to  administer  equitable  remedies  which  courts  of  law 
were  unable  to  grant.  Wherever  the  primary  right  or  in- 
terest to  be  maintained  or  enforced  is  purely  equitable,  cre- 
ated by  equity  and  not  by  the  law,  the  jurisdiction  of  courts 
of  equity  is  exclusive.  Courts  of  law  have  no  jurisdiction 
of  cases  in  which  the  right  to  be  maintained,  protected  or 
enforced  is  purely  equitable,  unless  such  power  has  been 
expressly  conferred  by  statute,  which  has  been  done  as  to 
some  rights  and  interests,  not  including  the  right  or  inter- 
est alleged  in  this  case.  If  tax-payers  have  a  right  or  in- 
terest which  the  bill  in  this  case  was  intended  to  protect  it 
is  of  a  purely  equitable  nature,  the  legal  right  and  title  be- 
ing in  the  State.  If  the  defendant,  O'Connell,  has  money 
in  his  hands  which  he  has  no  right  to  retain  but  which  he 
is  bound  to  pay  to  the  State  treasurer,  the  sum  retained  by 
him  must  be  made  up  by  taxation,  and  every  tax-payer  has 
an  equitable  right  to  see  that  the  money  so  unlawfully  re- 
tained shall  be  paid  to  the  State  treasurer  for  the  use  of  the 
State.  This  court  has  always  recognized  that  rule  and  has 
uniformly  held  that  the  tax-payers  are  in  equity  the  own- 
ers of  the  property  of.  a  municipality,  and  whenever  public 
officials  threaten  to  pay  out  public  funds  for  a  purpose  un- 
authorized by  law  or  misappropriate  such  funds,  equity  will 
assume  jurisdiction  to  prevent  the  unauthorized  act  or  to 
redress  the  wrong,  and  this  is  because  the  right  and  inter- 
est are  equitable  in  their  nature  and  are  not  recognized  by 
courts  of  law.  (Colt on  v.  Hanchett,  13  111.  615;  Perry 
v.  Kinnear,  42  id.  160;  Beauchamp  v.  Kankakee  County, 
45  id.  274;  Stevens  v.  St.  Mary's  Training  School,  144  id. 
336;  Littler  v.  Jayne,  124  id.  123;  Adams  v.  Brenan,  177 
id.  194;  Burke  v.  Snively,  208  id.  328.)  In  each  of  these 
cases  it  was  held  that  a  tax- payer  might  assert  his  equitable 
right  to  restrain  the  illegal  use  or  misappropriation  of  pub- 
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lie  funds  in  which  he,  in  common  with  other  tax-payers, 
had  an  interest. 

The  court  has  denied  the  jurisdiction  of  a  court  of 
equity  in  cases  where  the  right  sought  to  be  protected  or 
enforced  was  legal  and  a  court  of  law  taking  cognizance  of 
the  right  could  afford  an  adequate  remedy.  In  County  of 
Cook  v.  Davis,  143  111.  151,  the  county  filed  a  bill  to  en- 
force a  purely  legal  demand,  and  the  remedy  in  a  court 
of  law  by  an  action  against  the  treasurer  or  on  his  official 
bond  would  have  been  complete  and  adequate.  In  County 
of  Clinton  v.  Schuster,  82  111.  137,  the  claim  of  the  county 
against  the  assessor  and  treasurer  for  fees  and  emoluments 
received  in  excess  of  his  annual  salary  was  legal,  and  as  the 
court  found  that  there  was  no  reason  for  a  discovery  the 
law  afforded  a  complete  and  efficient  remedy.  Likewise  in 
^Ramsay  v.  County  of  Clinton,  92  111.  225,  equity  had  no 
jurisdiction,  since  the  money  paid  by  the  county  to  its  clerk 
was  recoverable  in  an  action  at  law.  These  two  classes  of 
cases  clearly  mark  the  distinction  between  the  protection 
and  enforcement  of  an  equitable  right  where  the  jurisdic- 
tion of  equity  is  exclusive,  and  the  protection  and  enforce- 
ment of  a  legal  right  where  the  prayer  for  an  equitable  rem- 
edy will  be  denied  because  not  necessary  for  the  protection 
of  the  party  having  the  right.  There  have  been  other  cases 
in  which  a  tax-payer  has  been  refused  the  aid  of  a  court 
of  equity  where  public  funds  were  only  indirectly  involved 
and  the  primary  purpose  was  not  to  prevent  an  illegal  ap- 
propriation of  such  funds.  An  example  is  found  in  Bur- 
gess v.  Davis,  138  111.  578,  where  the  real  controversy  was 
whether  Richard  Prendergast,  by  accepting  the  office  of 
trustee  of  the  Sanitary  District  of  Chicago,  had  resigned 
his  office  of  judge  of  the  county  court,  so  that  he  was  un- 
lawfully holding  the  latter  office.  The  determination  of 
questions  concerning  the  appointment  or  election  of  public 
officers  is  purely  legal  and  cognizable  only  in  courts  of  law, 
and  that  being  the  real  purpose  of  the  suit,  equity  had  no 
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jurisdiction.  Latin  v.  Commissioners  of  Cook  County,  245 
111.  496,  was  of  the  same  character,  and  a  court  of  equity 
would  not  take  jurisdiction  to  contest  the  title  to  an  office 
of  a  de  facto  incumbent.  In  the  case  of  Highway  Comrs. 
v.  City  of  Bloomington,  253  111.  164,  the  commissioners 
were  entitled  to  the  money  sued  for,  and  the  claim  made 
in  the  case  that  the  suit  should  have  been  brought  either  in 
the  name  of  the  town  or  of  the  township  treasurer  was 
not  raised  in  the  circuit  court,  and  in  an  action  for  money 
had  and  received  for  the  use  of  the  plaintiff  it  is  not  neces- 
sary that  there  should  be  privity  in  fact  between  the  par- 
ties. The  decision  in  that  case  affords  no  ground  for  say- 
ing that  the  complainant  could  have  established  his  claim  in 
a  court  of  law. 

It  is  also  argued  that  the  complainant  could  not  main- 
tain the  suit  because  section  15  of  chapter  15  of  the  Re- 
vised Statutes,  prescribing  the  duties  of  the  Auditor  of 
Public  Accounts,  provides  that  he  shall  be  deemed  the 
proper  official  to  institute  all  suits,  motions  and  other  pro- 
ceedings in  law  and  equity  in  which  the  State  is  plaintiff, 
except  in  cases  otherwise  provided  by  law.  In  People 
v.  Hamill,  259  111.  506,  a  plea  alleged  that  the  suit  was 
not  instituted  by  the  Auditor  of  Public  Accounts,  and  we 
held  that  such  a  plea,  being  of  a  dilatory  nature,  could  not 
be  pleaded  in  bar  of  the  action.  The  question,  however, 
whether  such  a  plea  wrould  be  good  was  settled  in  McCord 
v.  Pike,  121  111.  288.  That  was  a  suit  by  Eugene  S.  Pike 
and  other  tax-payers  in  Cook  county,  in  behalf  of  them- 
selves and  all  other  tax-payers,  to  enjoin  the  county  board 
from  disposing  of  property  of  the  county  for  a  sum  less 
than  its  known  value  or  than  had  been  offered  for  it.  It 
was  contended  that  the  bill  would  only  lie  in  the  name  of 
a  representative  of  the  public.  After  stating  that  such  was 
the  rule  in  some  States,  and  notably  New  York,  the  court 
said :  "But  the  ruling  in  this  State  is  different.  It  is  here 
held,  that  where  an  unjust  and  illegal  burden  is  being  im- 
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posed  on  the  tax-payer  by  the  municipality,  or  the  money 
or  property  of  the  municipality,  to  re-place  which  taxation 
must  be  levied,  is  being  wasted  or  squandered,  the  tax- 
payer has  such  a  direct  interest  that  a  bill  to  enjoin  the 
threatened  burden  will  lie."  The  court  cited  numerous  de- 
cisions sustaining  that  doctrine.  If  a  portion  of  the  in- 
heritance taxes  levied  by  the  State  has  been  and  is  still 
being  misappropriated,  a  tax-payer,  suing  for  himself  and 
other  tax-payers,  has  such  a  direct  interest  that  he  may 
maintain  a  suit  in  equity  for  the  protection  of  that  inter- 
est although  a  public  official  might  maintain  a  suit  in  be- 
half of  the  State. 

It  is  next  insisted  that  the  complainant  had  an  adequate 
remedy  at  law  by  mandamus  to  compel  the  proper  public 
official  to  enforce  the  public  right,  and  to  support  the  argu- 
ment the  cases  of  Beidlcr  v.  Kochersperger,  171  111.  563, 
Kochersperger  v.  Lamed,  172  id.  86,  Kinley  Manf.  Co.  v. 
Kochersperger,  174  id.  379,  and  New  Haven  Clock  Co.  v. 
Kochersperger,  175  id.  383,  are  relied  upon.  Those  were 
cases  where  the  complainants  sought  the  aid  of  equity  to 
enjoin  the  collection  of  taxes  because  the  board  of  review 
had  failed  to  pass  upon  and  decide  questions  committed  to 
the  board  and  where  there  was  an  adequate  remedy  at  law 
for  the  enforcement  of  the  purely  legal  right.  *  The  cases 
have  no  relation  to  the  question  here  involved.  In  Lov- 
ingston  v.  Wider,  53  111.  302,  it  was  found  that  no  action 
of  a  court  of  equity  was  needed  to  protect  the  complainant 
from  the  payment  of  certificates  of  indebtedness  which,  it 
was  alleged,  were  illegal,  inasmuch  as  no  tax  had  been  or 
could  be  levied  except  by  the  action  of  the  city  council  and 
in  their  discretion. 

It  is  further  contended  that  the  complainant  could  not 
resort  to  a  court  of  equity  to  prevent  the  illegal  appropri- 
ation of  a  part  of  the  inheritance  taxes  because  he  had  con- 
tributed nothing  to  that  fund,  but  any  difference  in  right 
based  on  that  ground  is  without  substance.    Such  a,  distinc- 
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tion  was  not  recognized  in  McCord  v.  Pike,  supra,  where 
the  relief  was  not  granted  because  the  tax-payers  had  con- 
tributed to  the  purchase  of  the  property  which  the  county 
was  attempting  to  dispose  of,  but  was  based  on  the  fact 
that  tax-payers  had  an  interest  in  the  property  and  any  loss 
would  have  to  be  made  up  by  taxation.  If  the  defendant, 
William  L.  O'Connell,  has  retained  and  appropriated  to 
himself  moneys  which  belong  in  the  public  fund  the  amount 
would  have  to  be  replaced  by  taxation,  the  burden  of  which 
would  fall  upon  the  tax-payers. 

On  the  question  whether  section  21  of  the  Inheritance 
Tax  act  conflicts  with  the  constitution,  it  is  argued  that 
the  defendant,  William  L.  O'Connell,  acts  in  a  dual  capac- 
ity in  performing  his  duties  as  county  treasurer  of  Cook 
county  and  in  receiving  and  paying  over  moneys  under  the 
Inheritance  Tax  law,  and  that  this  court,  in  People  v.  Ray- 
mond, 188  111.  454,  recognized  his  right  to  retain  commis- 
sions for  his  services.  As  stated  by  the  court,  the  only 
question  which  the  record  presented  in  that  case  related  to 
the  time  when  thie  moneys  collected  by  the  county  treasurer 
for  inheritance  taxes  should  be  paid  by  him  to  the  State 
treasurer.  There  was  no  question  concerning  the  right  of 
the  county  treasurer  to  retain  commissions  as  compensation 
for  his  official  services,  and  it  was  neither  argued,  consid- 
ered nor  decided.  In  other  cases  the  questions  whether  ad- 
ditional duties  may  be  imposed  by  law  upon  a  public  officer 
and  whether  in  their  performance  he  ceases  to  act  as  such 
public  officer  by  virtue  of  his  office  have  several  times  been 
considered  by  this  court.  An  officer  accepts  an  office  cum 
onere,  and  mpst  perform  the  duties  then  and  thereafter  im- 
posed upon  him  by  law  for  the  salary  annexed  to  the  office 
so  long  as  he  chooses  to  retain  the  office.  If  the  duty  of 
receiving  and  paying  over  inheritance  taxes  is  simply  added 
to  the  duties  of  an  existing  office,  the  defendant,  O'Connell, 
was  bound  to  perform  them  for  the  salary  fixed  by  law  and 
the  constitution  forbade  his  receiving  anything  further.    In 
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Wood  v.  Cook,  31  111.  271,  where  by  a  statute  the  sheriff 
had  been  made  ex-ofhcio  collector  of  taxes,  it  was  held  that 
the  law  simply  imposed  upon  the  sheriff  the  duties  of  col- 
lector, and  the  requirement  that  he  should  give  an  addi- 
tional bond  to  insure  the  performance  of  the  new  duties 
did  not  change  or  affect  his  office.  As  to  inheritance  taxes, 
it  is  not  even  required  that  the  county  treasurer  shall  give 
an  additional  bond.  The  condition  of  the  bond  of  the 
county  treasurer  prescribed  by  chapter  36  of  the  Revised 
Statutes  is,  that  he  shall  perform  all  the  duties  which  are 
or  may  be  required  by  law  to  be  performed  by  him  as 
treasurer,  and  it  is  beyond  question  that  the  sureties  on  the 
bond  of  a  county  treasurer  would  be  liable  for  any  misap- 
propriation by  him  of  inheritance  taxes.  The  Inheritance 
Tax  law  provides  that  inheritance  taxes  shall  be  paid  to 
the  treasurer  of  the  proper  county,  and  the  treasurer  is 
required  to  give  duplicate  receipts  for  the  payment  and  to 
pay  over  the  money  to  the  State  treasurer,  so  that  there 
seems  to  be  no  room  for  doubt  that  the  duties  of  county 
treasurers  under  the  Inheritance  Tax  law  are  simply  duties 
added  to  an  existing  office.  In  Foote  v.  Lake  County,  206 
111.  185,  it  was  held  that  the  compensation  of  the  county 
treasurer  as  such,  included  payment  for  all  the  duties  pre- 
scribed for  the  county  treasurer  as  supervisor  of  assess- 
ments, and  the  decision  in  that  case  was  followed  and  con- 
firmed by  the  case  of  Parker  v.  County  of  Richland,  214 
111.  165.  In  People  v.  IJppincott,  67  111.  333,  the  duties 
imposed  upon  a  judge  to  report  omissions  and  imperfections 
in  the  laws  were  not  judicial,  and  the  designation  of  the 
persons  who  were  to  perform  the  duties  was  regarded  as  a 
mere  description  of  them.  It  was  said  that  if  the  services 
or  duties  were  to  be  considered  as  judicial  and  pertain- 
ing to  the  office  of  circuit  judge  as  such,  the  act  allowing 
compensation  would  be  clearly  unconstitutional.  This  case 
comes  exactly  within  the  declaration  of  the  court  that  an 
act  allowing  additional  compensation  for  the  performance 
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of  duties  pertaining  to  an  office  is  in  violation  of  the  con- 
stitution. The  name  given  to  the  office  which  the  defend- 
ant, O'Connell,  holds,  clearly  indicates  the  object  in  creat- 
ing the  office  and  the  nature  of  the  duties  connected  with 
it.  He  is  to  receive,  safely  keep  and  pay  over  funds  en- 
trusted to  his  care,  and  the  duty  imposed  by  the  Inheritance 
Tax  law  to  receive  and  forward  to  the  State  treasurer  the 
inheritance  taxes  is  of  the  same  nature  as  all  other  duties 
of  a  treasurer,  and  the  duty  was,  in  terms,  annexed  to  the 
office.  There  are  numerous  statutory  provisions  imposing 
upon  treasurers  the  duty  to  receive  and  pay  over  moneys, 
examples  of  which  are  found  in  the  Eminent  Domain  act 
and  in  the  provision  for  depositing  with  them  money  belong- 
ing to  unknown  heirs  and  claimants,  and  upon  accepting 
the  office  the  treasurer  undertakes  to  perform  every  such 
duty  by  virtue  of  his  office.  The  decision  of  the  Appellate 
Court  of  Indiana  in  State  v.  Quill,  102  N.  E.  Rep.  106,  that 
the  act  of  Congress  relating  to  the  disposition  of  fees  in 
naturalization  cases  prevailed  over  the  statute  of  the  State, 
does  not  touch  the  question  of  the  power  of  the  General 
Assembly  to  disregard  constitutional  limitations. 

It  is  claimed  on  behalf  of  Cook  county  that  the  two 
per  cent  which  section  21  provides  shall  be  retained  by  the 
county  treasurer  was  intended  as  a  fee  or  perquisite  of  his 
office  as  treasurer,  to  be  applied  to  the  payment  of  his  sal- 
ary, and  that  any  excess  above  the  amount  of  the  salary  is 
to  be  paid  into  the  county  treasury,  as  provided  by  sec-1 
tion  9  of  article  10  of  the  constitution.  That  claim  is  ef- 
fectually answered  and  disposed  of  by  the  language  of  sec- 
tion 21,  which  provides  that  the  treasurer  shall  be  allowed 
to  retain  the  two  per  cent  "in  addition  to  his  salary  or  fees 
now  allowed  by  law."  The  treasurer  is  allowed  fees,  which 
he  may  retain  up  to  the  amount  of  his  salary,  which  the 
constitution  declares  shall  be  his  only  compensation.  The 
fees  belong  to  him  until  they  equal  the  amount  of  the 
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salary,  to  which  he  is  limited  by  the  constitution,  but  sec- 
tion 21  provides  that  he  shall  retain  two  per  cent  in  addi- 
tion to  his  salary  or  the  fees  allowed  by  law.  The  General 
Assembly  could  not  have  had  an  intention  directly  con- 
trary to  the  words  used  to  express  the  legislative  intention, 
and,  while  declaring  that  the  commission  of  two  per  cent 
should  be  in  addition  to  the  salary  of  the  county  treasurer, 
really  intend  that  it  should  apply  upon  his  salary.  The 
General  Assembly  intended  to  give  to  the  treasurer,  in  ad- 
dition to  his  salary,  two  per  cent  for  his  services  in  col- 
lecting and  paying  over  inheritance  taxes,  and  it  does  not 
appear  that  such  intention  was  ever  questioned  or  that 
Cook  county  ever  made  any  claim  to  the  two  per  cent  or 
any  part  of  it. 

The  act  being  unconstitutional,  the  money  alleged  to 
have  been  retained  belongs  to  the  State  and  the  county  has 
no  interest  in  it.  The  court  erred  in  sustaining  the  de- 
murrer. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Craig,  dissenting: 

I  do  not  concur  in  the  foregoing  opinion.  Section  9  of 
article  10  of  the  constitution  of  1870  does  not  prohibit  the 
county  treasurer  of  Cook  county  from  receiving  fees,  nor 
is  the  General  Assembly  prohibited  by  the  constitution  from 
fixing  fees  to  be  collected  by  that  officer.  On  the  contrary, 
section  12  of  article  10  provides  in  express  terms  that  the 
General  Assembly  shall,  by  general  law,  provide  for  and 
regulate  the  fees  of  State,  county  and  township  officers. 
The  plain  meaning  and  intent  of  said  section  9  is  that  the 
county  treasurer  of  Cook  county  is  to  collect  and  receive 
all  fees  that  may  be  fixed  by  the  General  Assembly  pertain- 
ing to  his  office,  which  in  his  case  are  fixed  by  section  23 
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of  the  Fees  and  Salaries  act  and  other  acts,  and  retain  all 
such  fees  up  to  the  amount  of  his  salary  fixed  by  law,  and, 
as  is  further  provided  in  said  section  9,  all  fees,  perquisites 
and  emoluments  of  every  kind  above  the  amount  of  said 
salary  shall  belong  to  the  county.  By  said  section  9  a  simi- 
lar provision  is  made  as  to  the  compensation  of  clerks  of 
all  the  courts  of  record  of  Cook  county. 

In  the  case  of  People  v.  Gaulter,  149  111.  39,  we  held 
that  by  section  9  of  article  10  of  the  constitution  all  the 
fee^  perquisites  and  emoluments  of  the  clerks  of  courts  of 
record  in  Cook  county  above  the  amount  of  their  salaries 
as  fixed  by  law  are  required  to  be  paid  into  the  county 
treasury,  and  any  increase  in  taxable  costs  did  not  increase 
the  salaries  of  such  clerks,  and  therefore  that  the  act  of 
1893  increasing  the  amount  of  costs  to  be  paid  to  such 
clerks  did  not  violate  the  provision  of  the  constitution 
which  prohibits  any  increase  in  the  fees,  salary  or  compen- 
sation of  certain  officers  during  their  terms  of  office,  as 
such  officers'  fees  are  not  thereby  increased.  Section  10  of 
article  10  of  the  constitution  contains  provisions  similar  to 
the  provisions  of  section  9  of  article  10  as  to  paying  the 
compensation  of  the  county  officers  therein  named  out  of 
the  fees  of  their  offices,  and  requiring  that  all  fees  or  al- 
lowances by  them  received  in  excess  of  their  compensation 
shall  be  paid  into  the  county  treasury.  In  the#case  of  Coles 
County  v.  Messer,  195  111.  540,  it  was  said,  on  page  545  of 
the  opinion:  "The  often  repeated  provision  of  the  consti- 
tution relating  to  the  fees  of  county  officers  is  found  in 
section  10  of  article  10,  which  provides  that  the  county 
board  shall  fix  the  compensation  of  all  county  officers; 
*  *  *  that  in  all  cases  where  fees  are  provided  for,  said 
compensation  shall  be  paid  only  out  of  and  shall  in  no  in- 
stance exceed  the  fees  actually  collected,  and  that  all  fees 
or  allowances  received  by  such  officers  in  excess  of  their 
said  compensation  shall  be  paid  into  the  county  treasury." 
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To  the  same  effect  is  County  of  LaSalle  v.  Milligan,  143 
111.  321. 

Section  21  of  the  Inheritance  Tax  law,  fixing  a  fee  or 
commission  for  the  county  treasurer,  is  no  different  from 
other  laws  which  fix  fees  for  the  treasurer  and  other  county 
officers.  These  officers  are  entitled  to  retain  their  fees  up 
to  the  amount  of  their  respective  salaries  or  compensation 
and  have  no  other  fund  from  which  such  compensation  can 
be  paid.  All  such  fees  received  by  them  in  excess  of  their 
compensation  are  paid  into  the  county  treasury  and  become 
the  funds  of  the  county.  This  being  true,  section  21  of 
the  Inheritance  Tax  law  is,  in  my  opinion,  constitutional, 
and  the  county  treasurers  of  the  several  counties  in  the 
State  are  entitled  to  retain  the  two  per  cent  provided  for, 
if  necessary  to  make  up  their  salaries  or  compensation;  if 
not,  then  it  should  be  turned  over  to  the  county.  It  should 
be  treated  the  same  as  all  other  fees  and  earnings  of  the 
office.  The  words,  "in  addition  to  his  salary  or  fees  now 
allowed  by  law,"  at  the  end  of  section  21,  add  nothing  to 
that  section.  Of  course,  a  fee  or  commission  allowed  by 
any  law  would  be  in  addition  to  fees  provided  by  other 
laws,  and  the  section  would  have  the  same  meaning  if  the 
language  above  quoted  were  omitted  or  entirely  disregarded. 

The  only  theory  upon  which  the  bill  of  appellant  is  sus- 
tained, as  held  in  the  foregoing  opinion,  is,  that  if  the  fees 
or  commission  of  two  per  cent  to  be  retained  by  the  county 
treasurer  under  section  21  of  the  Inheritance  Tax  law  is 
taken  out  of  the  amount  of  inheritance  tax  collected  the 
deficiency  will  have  to  be  supplied  by  other  taxes,  and  that 
the  tax-payer  therefore  has  an  interest  and  may  maintain 
a  suit  in  equity  to  prevent  this  deficiency  in  the  funds  of 
the  State  raised  by  taxation.  The  complainant  in  his  bill 
alleges  that  he  is  a  resident  and  tax-payer  of  Cook  county, 
and  it  is  apparent  that  if  the  result  of  declaring  section  21 
of  the  Inheritance  Tax  law  unconstitutional  will  be  that 
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the  county  loses  these  fees,  then  whatever  appellant  gains 
as  a  payer  of  State  taxes  he  will  lose  as  a  payer  of  county 
taxes,  and  the  only  theory  upon  which  the  bill  can  be  sus- 
tained fails.  Section  21  of  the  Inheritance  Tax  law  how 
in  force  was  the  same  as  section  20  of  the  act  of  1895 
to  tax  gifts,  legacies  and  inheritances,  and  ever  since  the 
enactment  of  that  law  the  provisions  of  this  section  have 
been  recognized  as  valid.  While  it  is  true  that  in  the  case 
of  People  v.  Raymond,  188  111.  454,  the  only  question  be- 
fore the  court  was  whether  the  moneys  collected  by  the 
county  treasurer  on  account  of  inheritance  taxes  should  be 
paid  to  the  State  Treasurer  at  the  time  provided  in  the 
Inheritance  Tax  law,  or  should  be  paid  at  the  time  pro- 
vided for  settlements  between  the  county  treasurers  and  the 
State  Treasurer,  as  provided  by  the  general  Revenue  law, 
in  the  opinion  in  that  case,  on  page  457,  the  court  said: 
"No  right  or  interest  exists  in  the  county  treasurer  to  the 
money  so  collected  save  and  except  the  commissions  al- 
lowed by  law,  so  that  the  right  to  retain  the  money  does 
not  exist  in  the  county  treasurer,  but  it  is  his  duty  to  see 
that  it,  with  reasonable  expedition,  reaches  the  official  to 
whom  it  is  to  be  finally  paid."  Again,  on  page  458,  it  is 
said:  "Having  no  interest  in  the  funds  so  collected  save 
his  commissions,  and  owing  the  duty  of  seeing  that  the 
money  shall  reach  the  proper  and  official  custodian  with  rea- 
sonable expedition,  there  is  no  right  in  the  county  treasurer 
to  retain  moneys  a  greater  length  of  time  than  is  reason- 
ably required  for  its  transmission  to  the  State  Treasurer." 
From  the  foregoing  language  it  would  seem  that  the  right 
of  the  county  treasurer  to  retain  the  fees  provided  by  sec- 
tion 20  of  the  law  then  in  force,  which  is  the  same  as  sec- 
tion 21  of  the  present  law,  as  one  of  the  earnings  of  his 
office,  was  fully  recognized,  and  the  opinion  in  that  case  is 
entirely  in  accord  with  numerous  other  decisions  of  this 
court  as  to  the  disposition  of  the  fees  of  county  officers 
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over  and  above  the  amount  necessary  to  pay  their  salaries 
or  compensation. 

Section  9  of  article  10  of  the  constitution  further  pro- 
vides how  the  number  of  deputies  and  assistants  of  the 
county  officers  mentioned  in  that  section  shall  be  deter- 
mined, and  also  provides  that  their  compensation  shall  be 
fixed  by  the  county  board.  The  reasonableness  and  neces- 
sity of  such  provision  are  apparent  from  the  facts  of  this 
case.  While  the  county  treasurer  must  take  any  additional 
duties  imposed  by  law  cum  onere,  the  efficient  administra- 
tion of  his  office,  and  a  compliance  with  the  provisions  of 
the  Inheritance  Tax  law  where  the  amount  of  tax  collected 
is  as  large  as  shown  by  the  bill  of  complainant,  require 
the  employment  of  assistants,  and  they  must  be  paid  from 
the  county  funds.  It  was  not  the  purpose  of  the  law  to 
enforce  the  collection  of  a  State  tax  at  the  expense  of  the 
county. 

Furthermore,  I  do  not  think  that  the  complainant  has 
the  right  to  maintain  this  suit.  While  it  is  true  that  the 
aid  of  a  court  of  equity  may  be  invoked  to  prevent  an  ille- 
gal and  unauthorized  expenditure  of  public  funds  or  dis- 
position of  public  property,  a  suit  in  equity  will  not  lie 
when  there  is  an  adequate?  remedy  at  law.  The  suit  is 
brought  on  behalf  of  all  tax-payers  of  the  county,  and,  in 
effect,  it  was  sought  to  obtain  a  judgment  by  means  of  a 
decree.  There  is  an  adequate  remedy  at  law  in  this  case 
and  proper  officers  to  bring  an  action  at  law  by  which  the 
rights  and  interests  of  all  the  tax-payers  will  be  fully  pro- 
tected. I  think  that  the  rule  laid  down  in  County  of  Cook 
v.  Davis,  143  111.  151,  applies  to  this  case  and  that  the  de- 
murrer to  the  bill  should  have  been  sustained. 
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The  People  ex  rel.  Maclay  Hoyne,  State's  Attorney,  Pe- 
titioner, vs.  Robert  M.  Sweitzer,  County  Clerk,  Re- 
spondent. 

Opinion  filed  February  12,  1915. 

1.  Elections — Primary  Election  law  was  intended  to  provide 
a  means  for  nomination  of  candidates  by  political  parties.  The 
Primary  Election  law  of  1910,  as  amended  in  191 3,  was  intended 
to  provide  a  means  whereby  each  political  party  may  be  able  to 
make  nominations  of  candidates  of  its  choice  for  the  various  of- 
fices therein  designated,  including  candidates  for  judicial  offices, 
and  the  provisions  of  the  act  must  be  given  effect  unless  they  are 
incapable  of  enforcement. 

2.  Same — time  when  result  of  primary  election  must  be  com- 
municated to  officer  charged  with  duty  of  printing  ballots.  Un- 
der section  19  of  the  Ballot  act  of  1891  the  result  of  all  primary 
elections  must  be  officially  communicated  to  the  officer  or  officers 
whose  duty  it  is  to  cause  the  printing  and  distribution  of  the  bal- 
lots at  least  five  days  before  the  time  fixed  by  law  for  holding 
the  election. 

3.  Same — when  result  must  be  officially  determined  under  sec- 
tions 56  and  57  of  Primary  Election  law.  In  the  case  of  candi- 
dates for  office  who  are  to  be  nominated  under  the  Primary  Elec- 
tion law  and  whose  certificates  of  election  are  to  be  issued  by  the 
Governor,  the  final  canvass  of  the  votes  must  be  made  and  the  re- 
sult of  the  primary  be  officially  determined  by  the  State  canvass- 
ing board  in  accordance  with  the  provisions  of  sections  56  and  57 
of  the  Primary  Election  law. 

4.  Same — effect  of  amendment  of  section  6  of  Primary  Election 
law  in  101 3.  The  amendment,  in  191 3,  of  section  6  of  the  Primary 
Election  law  of  1910,  by  which  amendment  the  former  provision 
for  holding  a  primary  for  the  nomination  of  candidates  for  judicial 
offices  to  be  filled  at  an  election  held  on  the  first  Monday  of  June 
was  omitted,  was  to  leave  candidates  for  such  offices  under  the 
general  provision  of  such  section  for  a  primary  to  be  held  three 
weeks  preceding  the  date  of  the  election. 

5.  Same — provision  for  a  primary  three  weeks  before  election 
cannot  be  enforced  as  to  judicial  offices.  The  general  provision  of 
section  6  of  the  Primary  Election  act,  as  amended  in  191 3,  for  a 
primary  election  to  be  held  three  weeks  preceding  the  election  for 
the  offices  coming  under  such  provision,  is,  in  view  of  the  other 
provisions  of  the  act  and  section  19  of  the  Ballot  act,  incapable  of 
enforcement  as  to  judicial  offices,  as  under  such  provisions  a  total 
of  thirty-one  days  must  elapse  between  the  date  of  the  primary  and 
the  date  of  the  election  for  such  offices. 


Digiti 


zed  by  G00gk 


460  The  People  v.  Sweitzer.  [266  111. 

6.  Same — section  6  of  the  Primary  Election  law  is  inoperative 
and  void  as  applied  to  judicial  offices.  The  provision  of  section  6 
of  the  Primary  Election  law  for  a  primary  three  weeks  before  the 
election  is  so  inconsistent  with  and  repugnant  to  the  other  provi- 
sions of  such  law,  and  with  section  19  of  the  Ballot  act  of  1891, 
as  to  render  it  wholly  inoperative  and  void  in  so  far  as  it  attempts 
to  provide  for  the  nomination  of  candidates  for  judicial  offices. 

7.  Same — the  nomination  of  candidates  for  judicial  offices  must 
be  made  under  the  Ballot  act  of  1801.  As  the  provision  of  sec- 
tion 6  of  the  Primary  Election  law,  as  amended  in  191 3,  for  a 
primary  three  weeks  before  the  election  is  inoperative  and  void 
as  applied  to  judicial  offices,  the  nomination  of  candidates  for  such 
offices  must  be  held  to  be  controlled  by  the  Ballot  act  of  1891, 
which  has  been  continued  in  force  except  as  to  those  offices  which 
were  taken  out  of  the  Ballot  act  by  the  Primary  Election  law. 

8.  Same — purpose  of  provision  for  nomination  of  candidates  by 
petition.  The  purpose  of  section  63  of  the  Primary  Election  law 
was  to  provide  a  means  for  the  nomination,  by  petition,  of  such 
independent  candidates  as  do  not  desire  to  be  candidates  of  politi- 
cal parties,  and  in  view  of  the  expressed  intention  of  the  legisla- 
ture to  make  the  Primary  Election  act  applicable  to  the  nomination 
of  candidates  of  political  parties  for  judicial  offices,  the  fact  that 
the  legislature  has  failed  to  make  such  intention  effective  does  not 
confine  the  nominations  of  candidates  for  judicial  offices  to  inde- 
pendent nominations  by  petition,  unless  it  could  be  said  there  was 
no  other  law  under  which  the  nominations  could  be  made. 

9.  Same — Primary  Election  law  did  not  expressly  or  by  impli- 
cation repeal  the  Ballot  act  of  1801.  The  Primary  Election  law 
did  not,  expressly  or  by  implication,  repeal  the  provisions  of  the 
Ballot  act  of  1891  for  the  nomination  of  candidates  for  office,  but 
the  effect  of  such  law  was  to  remove  from  the  operation  of  the 
Ballot  act  the  nomination  of  all  candidates  for  elective  offices  ex- 
cept candidates  for  township  officers  in  certain  townships,  but  as 
to  such  nominations  the  Ballot  act  of  1891  was  continued  in  force, 
and  its  provisions  are  applicable  to  nominations  for  judicial  offices 
which  the  Primary  Election  law  attempted  to  provide  for  by  a 
method  which  is  incapable  of  enforcement. 

10.  Constitutional  law — when  act  of  legislature  must  be  de- 
clared void.  If  an  act  of  the  legislature  is  so  vague  and  uncertain 
in  its  terms  as  to  convey  no  meaning,  or  if  it  is  so  conflicting  and 
inconsistent  in  its  provisions  that  it  cannot  be  executed,  it  must 
be  held  void;  so,  also,  where  there  is  an  absolute  contradiction  be- 
tween the  principal  provisions  of  the  act,  or  where  the  act  cannot 
be  administered  because  of  its  uncertainty  or  ambiguity. 
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ii.  Same — courts  cannot  supply  a  meaning  not  ascertainable 
from  the  act.  It  is  the  duty  of  the  courts  to  ascertain  the  mean- 
ing of  and  give  effect  to  every  constitutional  enactment  of  the 
legislature,  but  they  cannot,  supply  omissions  or  remedy  defects 
in  matters  committed  to  the  legislature,  nor  can  they  supply  the 
meaning  of  an  act  where  no  meaning  can  be  ascertained  therefrom 
with  judicial  certainty. 

12.  Same — when  act  is  void  though  it  appears  on  its  face  to 
have  a  meaning.  An  act  of  the  legislature  is  void  where  its  lan- 
guage appears,  on  its  face,  to  have  a  meaning  but  it  is  impossible 
to  give  it  any  precise  or  intelligible  application  in  the  circum- 
stances under  which  it  is  intended  to  operate. 

13.  Statutes — the  rule  as  to  repeal  of  former  law  by  later  one. 
It  is  only  where  a  statute  is  expressly  repealed  or  where  all  cases 
are  removed  from  under  its  operation  and  the  statute  is  thereby 
abrogated  by  a  later  act  that  the  former  act  is  repealed  by  the 
later  one. 

14.  Same — when  provision  that  an  act  repealed  cannot  be  re- 
vived by  repeal  of  the  repealing  act  does  not  apply.  Where  the 
effect  of  a  later  act  is  not  to  entirely  abrogate  a  former  one  but 
merely  to  withdraw  from  the  operation  of  the  earlier  act  a  "por- 
tion of  the  cases  included  within  its  terms,  leaving  the  earlier  act 
in  force  as  to  cases  not  provided  for  by  the  later  law,  the  provision 
of  section  3  of  the  act  relating  to  the  construction  of  statutes  has 
no  application,  and  the  repeal  of  the  later  law  has  the  effect  of 
again  bringing  the  cases  therein  provided  for  under  the  operation 
of  the  original  act. 

Original  petition  for  mandamus. 

Maclay  Hoyne,  State's  Attorney,  (Mitchell  D.  Fol- 
lansbee,  and  Silas  H.  Strawn,  of  counsel,)  for  peti- 
tioner. 

Levy  Mayer,  and  Alfred  S.  Austrian,  for  respond- 
ent. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  original  proceeding  for  mandamus,  in  which 
it  is  sought  to  compel  the  respondent,  as  county  clerk  of 
Cook  county,  to  prepare  a  notice,  in  the  manner  provided 
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by  the  general  election  laws,  at  least  twenty  days  before 
May  17,  191 5,  of  a  primary  election  for  the  nomination  of 
candidates  for  the  office  of  judge  of  the  Supreme  Court  for 
the  seventh  district,  for  the  officels  of  judges  of  the  circuit 
court  of  Cook  county  and  for  the  office  of  judge  of  the 
superior  court  of  Cook  county,  to  be  voted  for  at  the  elec- 
tion to  be  held  on  the  first  Monday  in  June,  191 5,  said 
primary  to  be  held  on  the  17th  day  of  May,  191 5,  which 
notice  shall  state  the  time  and  place  of  holding  the  primary, 
the  hours  during  which  the  polls  will  be  open,  the  offices 
for  which  candidates  will  be  nominated  and  the  political 
parties  entitled  to  participate  therein.  The  petition  alleges 
that  the  relator  is  the  State's  attorney  of  Cook  county ;  that 
said  Cook  county  lies  within  the  seventh  Supreme  Court 
district;  that  on  the  first  Monday  of  June,  191 5,  an  elec- 
tion will  be  held  in  said  Cook  county  for  the  purpose  of 
electing  one  judge  of  the  Supreme  Court,  fourteen  judges 
of  the  circuit  court  and  one  judge  of  the  superior  court; 
that  the  Primary  Election  act  of  1910,  as  amended  in  1913, 
provides  for  the  nomination  of  candidates  for  judicial  of- 
fices in  the  manner  provided  in  that  act  and  not  otherwise, 
and  that  it  is  the  duty  of  the  county  clerk,  by  the  provi- 
sions of  that  act,  to  give  notice,  at  least  twenty  days  before 
each  primary,  of  the  holding  of  such  primary  election ;  that 
the  relator  has  requested  the  respondent  to  prepare  and 
give  the  notice  prescribed  by  said  act  for  a  primary  to  be 
held  on  May  17,  19 15,  for  the  nomination  of  judicial  can- 
didates, and  that  respondent,  as  such  county  clerk,  has  re- 
fused to  do  so,  and  has  announced  that  he  will  not  at  any 
time  prepare  and  give  notice  of  a  primary  for  the  nomina- 
tion of  candidates  for  judicial  offices  to  be  voted  for  at  the 
election  to  be  held  on  the  first  Monday  of  June,  191 5,  but 
declares  that  he  is  not  required  by  law  to  call  such  primary. 
To  this  petition  the  respondent  has  interposed  a  general 
demurrer,  and  the  case  is  submitted  upon  the  petition  and 
demurrer. 
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By  provision  of  our  constitution,  and  also  by  statute, 
Cook  county  is  made  a  part  of  the  seventh  Supreme  Court 
district.  Section  6  of  article  6  of  the  constitution  provides 
that  at  the  time  of  voting  on  the  adoption  of  the  constitu- 
tion a  judge  of  the  Supreme  Court  shall  be  elected  in  said 
seventh  district,  among  others,  who  shall  hold  his  office 
for  the  term  of  nine  years  from  the  first  Monday  of  June, 
1870;  that  the  term  of  office  of  judges  of  the  Supreme 
Court  elected  after  the  adoption  of  the  constitution  shall 
be  nine  years,  and  on  the  first  Monday  of  June  of  the  year 
in  which  the  term  of  any  of  the  judges  in  office  at  the 
adoption  of  the  constitution,  or  of  the  judges  then  elected, 
•shall  expire,  and  every  nine  years  thereafter,  there  shall  be 
an  election  for  the  successor  or  successors  of  such  judges 
in  the  respective  districts.  Section  10  of  chapter  46  of 
Hurd's  Statutes  of  1913  provides  for  the  election  of  a  judge 
in  the  seventh  Supreme  Court  district  on  the  first  Monday 
of  June,  1879,  aiK*  every  nine  years  thereafter.  Section  14 
of  article  6  of  the  constitution,  and  section  12  of  chapter  46 
of  Hurd's  Statutes  of  191 3,  provide  that  the  judges  of  the 
circuit  court  shall  be  elected  on  the  first  Monday  in  June, 
1873,  and  every  six  years  thereafter.  Section  23  of  arti- 
cle 6  of  the  constitution  provides  that  Cook  county  shall 
be  one  judicial  circuit,  and  that  the  superior  court  of  Chi- 
cago shall  be  continued  and  be  called  the  superior  court  of 
Cook  county.  Section  13  of  chapter  46  of  Hurd's  Statutes 
of  1913  provides  that  one  judge  of  said  superior  court 
shall  be  elected  on  the  first  Monday  in  June,  191 5,  and 
every  six  years  thereafter.  Accordingly  there  will  be  voted 
for  by  the  electors  of  Cook  county  in  the  judicial  election 
to  be  held  on  the  first  Monday  in  June,  19 15,  a  judge  of 
the  Supreme  Court,  judges  of  the  circuit  court  and  a  judge 
of  the  superior  court. 

Prior  to  the  enactment  of  the  Primary  Election  law  of 
1910,  which  was  the  first  valid  act  on  this  subject,  nomi- 
nations of  candidates  for  elective  offices  in  this  State  were 
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made  pursuant  to  the  provisions  of  an  act  entitled  "An  act 
to  provide  for  the  printing  and  distribution  of  ballots  at 
public  expense,  and  for  the  nomination  of  candidates  for 
public  offices,  to  regulate  the  manner  of  holding  elections, 
and  to  enforce  the  secrecy  of  the  ballot,"  commonly  known 
as  the  Ballot  act  of  1891,  (Laws  of  1891,  p.  108;  Hurd's 
Stat.  191 3,  p.  11 15;)  except  such  as  came  within  the  pro- 
viso in  section  3  of  the  said  act,  which  will  be  hereinafter 
noted.  The  Primary  Election  act  of  1910  (Laws  of  1909- 
10, — Special  Sess. — p.  47,)  provides  by  section  1  that  the 
nomination  of  all  candidates  for  all  elective  judicial  offices 
shall  be  made  in  the  manner  provided  in  that  act,  and  not 
otherwise.  Section  6  provided,  among  other  things,  that 
"a  primary  shall  be  held  on  the  second  Tuesday  in  April 
in  any  year  in  which  judges  of  the  Supreme  Court,  judges 
of  the  circuit  court,  and  judges  of  the  superior  court  of 
Cook  county,  or  any  of  them,  are  to  be  elected  at  an  elec- 
tion to  be  held  on  the  first  Monday  of  June  of  such  year 
for  the  nomination  of  candidates  for  such  offices  respec- 
tively." This  section  also  contained  the  general  provision 
that  "a  primary  for  the  nomination  for  all  other  officers, 
nominations  for  which  are  required  to  be  made  under  the 
provisions  of  this  act,  shall  be  held  three  weeks  preced- 
ing the  date  of  the  general  election  for  such  offices  respec- 
tively." Various  sections  of  this  act  were  amended  in  191 3, 
including  sections  1  and  6.  (Laws  of  1913,  p.  310.)  By 
the  amended  act  section  1  provides,  as  did  the  original  act, 
that  the  nomination  of  all  candidates  for  all  elective  judi- 
cial offices  shall  be  made  in  the  manner  provided  in  the  act, 
and  not  otherwise.  Section  4  provides  that  the  words  "ju- 
dicial office"  or  "judicial  officer,"  as  used  in  the  act,  shall 
be  construed  to  mean  judges  of  the  Supreme  and  circuit 
courts  and  judges  of  the  superior  court  of  Cook  county. 
Section  6  of  the  act  as  amended  omitted  the  provision 
above  noted  for  the  nomination  of  candidates  for  judicial 
offices  at  a  primary  to  be  held  on  the  second  Tuesday  in 
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April  in  any  year  in  which  such  officers,  or  any  of  them, 
are  to  be  elected  at  an  election  to  be  held  on  the  first  Mon- 
day of  June  of  such  year,  but  retained  the  general  provi- 
sion for  a  primary  for  the  nomination  of  candidates  for 
all  other  offices  whose  nominations  are  required  to  be  made 
by  the  act,  to  be  held  three  weeks  preceding  the  date  of  the 
election  for  such  offices,  respectively. 

It  was  clearly  intended  by  the  Primary  Election  law  to 
provide  means  whereby  each  political  party  may  be  able  to 
make  nominations  of  candidates  of  its  choice  for  the  vari- 
ous offices  therein  designated.  It  is  also  apparent  that  the 
General  Assembly  intended  to  include  the  nomination  of 
candidates  for  judicial  offices  within  the  provisions  of  the 
act.  Whether,  pursuant  to  this  intent,  the  act  does  provide 
for  the  making  of  such  nominations  is  the  question  pre- 
sented for  decision. 

Section  6  of  the  Primary  Election  act  of  1910,  as 
amended  in  191 3,  as  we  have  seen,  provides  that  a  primary 
election  for  the  nomination  of  candidates  for  all  other  of- 
fices than  those  for  whose  nomination  specific  provisions 
are  therein  made  and  whose  nominations  are  required  to 
be  made  under  the  provisions  of  the  act,  shall  be  held  three 
weeks  preceding  the  date  of  the  general  election  for  such 
offices,  respectively.  The  language  of  this  section  is  clear 
and  unambiguous.  It  is  not  claimed  that  it  contravenes 
any  provision  of  the  constitution.  It  clearly  includes  the 
nomination  of  candidates  for  judicial  offices  by  its  terms, 
and  if  it  is  capable  of  enforcement  it  must  be  so  held,  but 
if  it  is  not  capable  of  enforcement  as  applied  to  the  nomi- 
nation of  candidates  for  judicial  offices,  then  it  must  be 
held  that  the  Primary  Election  act,  as  amended  in  1913, 
fails  to  provide  for  the  nomination  of  such  candidates. 

By  excluding  the  day  on  which  the  primary  is  to  be 

held  under  the  provisions  of  section  6,  supra,  and  the  day 

on  which  the  election  is  to  be  held  under  the  provisions  of 

the  constitution  and  statute,  the  time  intervening  between 
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the  primary  and  the  election  is  but  twenty  days.  Section  55 
of  the  Primary  Election  act  allows  primary  judges  forty- 
eight  hours  within  which  to  deliver  the  precinct  returns  to 
the  clerk  from  whom  the  primary  ballots  were  obtained. 
Section  56,  as  amended  in  19 13,  provides  that  as  soon  as 
the  complete  returns  are  delivered  to  the  proper  clerk  the 
returns  shall  be  canvassed;  that  in  cities  or  villages  which 
have  a  board  of  election  commissioners  the  returns  shall  be 
canvassed  by  such  board,  and  that,  excepting  in  the  case 
of  the  nomination  of  candidates  for  city  or  town  offices 
in  such  cities,  tabulated  statements  of  the  returns  shall  be 
made  to  the  county  clerk;  that  the  returns  made  to  the 
county  clerk  shall  be  canvassed  by  the  officers  who  are 
charged  by  law  with  the  duty  of  canvassing  returns  of 
general  elections  made  to  the  county  clerk;  that  upon  the 
completion  of  the  canvass  of  the  returns  by  the  county  can- 
vassing board  it  shall  make  a  tabulated  statement  of  the 
returns  for  each  political  party  separately,  and  within  two 
days  thereafter  the  county  clerk  shall  mail  to  the  Secretary 
of  State  a  certified  copy  of  such  tabulated  statement  for  all 
offices  except  those  for  which  the  county  clerk,  under  the 
general  Election  law,  issues  the  certificate  of  election,  and 
that  the  State  canvassing  board  shall  canvass  all  certified 
returns  required  to  be  filed  with  the  Secretary  of  State. 
Section  57  of  the  act,  as  amended  in  1913,  provides  that 
each  of  said  canvassing  boards,  respectively,  shall,  upon 
completion  of  the  canvass,  make  proclamation  of  the  result 
of  the  primary  for  each  political  party  and  shall  make  and 
execute  a  certificate,  and,  unless  notice  of  contest  shall  have 
been  filed  with  said  canvassing  board  ten  days  after  com- 
pletion of  the  canvass,  shall  file  such  certificate  in  the  office 
of  the  Secretary  of  State  or  in  the  office  of  the  clerk  whose 
duty  it  is  to  print  the  official  ballot  for  the  election,  as  the 
case  may  be;  that  in  case  notice  of  contest  shall  be  filed 
with  any  canvassing  board,  such  board  shall  withhold  its 
certificate  until  a  certified  copy  of  the  order  of  the  court 
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hearing  such  contest  shall  have  been  filed  with  it ;  that  said 
canvassing  board  shall,  within  one  day  after  receiving  a 
certified  copy  of  such  order,  proceed  to  finish  the  canvass 
of  the  returns  as  corrected  and  make  proclamation  accord- 
ingly. Section  59  of  the  act  provides  that  when  a  nomina- 
tion is  made  for  an  office  filled  by  the  electors  of  an  entire 
county,  and  where  it  is  the  duty  of  the  county  clerk  to 
prepare  the  official  ballot  for  the  election,  it  shall  be  the 
duty  of  such  clerk  to  place  upon  the  official  ballot  to  be 
voted  at  the  election,  the  names  of  all  candidates  certified 
to  him  by  the  Secretary  of  State,  as  therein  provided,  as 
well  as  those  shown  to  have  been  nominated  by  the  certifi- 
cate of  the  canvassing  board  on  file  in  his  office,  and  that 
not  less  than  fifteen  days  before  an  election  to  fill  any  office 
the  Secretary  of  State  shall  certify  to  the.  county  clerk  of 
each  county  within  which  any  of  the  electors  may  by  law 
vote  for  such  candidates  for  such  offices,  the  name  and  de- 
scription of  each  person  nominated  for  such  office,  as  shown 
by  the  certificate  of  the  canvassing  board  on  file  in  his  office. 
Section  19  of  the  Ballot  act  of  1891  provides  that  judges 
of  elections  shall,  not  less  than  five  days  prior  to  an  elec- 
tion, cause  to  be  conspicuously  posted  in  five  or  more  pub- 
lic places  in  their  voting  precinct  or  election  district  a  card 
of  instructions  and  "a  specimen  ballot  printed  on  colored 
paper,  containing  the  names,  residence  and  party  or  politi- 
cal affiliation  of  all  candidates  nominated  as  herein  pro- 
vided, and  to  be  voted  for  in  such  precinct,  substantially  in 
the  form  of  the  general  ballot  to  be  used  herein,"  and  that 
"the  officer  or  officers  whose  duty  it  is  to  cause  the  print- 
ing and  distribution  of  ballots  shall  have  printed  a  sufficient 
number  of  specimen  ballots  and  deliver  the  same  to  the 
judges  of  election  so  as  to  enable  said  judges  to  comply 
with  the  provisions  of  this  act."  It  necessarily  follows 
from  this  provision  that  the  result  of  all  primary  elections 
must  be  officially  communicated  to  the  officer  or  officers 
whose  duty  it  is  to  cause  the  printing  and  distribution  of 
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ballots  at  least  five  days  before  the  time  fixed  by  law 
for  holding  the  election ;  and  as  certificates  of  election  for 
judges  of  the  Supreme  Court,  judges  of  the  circuit  court 
and  judges  of  the  superior  court  of  Cook  county  are  issued 
by  the  Governor  and  not  by  the  county  clerk,  if  candidates 
for  those  offices  are  to  be  nominated  under  the  Primary 
Election  act  the  final  canvass  of  the  votes  cast  for  the  re- 
spective candidates  must  be  made  and  the  result  of  the  pri- 
mary officially  determined  by  the  State  canvassing  board  in 
accordance  with  the  provisions  of  sections  56  and  57  of 
that  act. 

A  mere  inspection  of  the  various  provisions  of  the 
act  above  referred  to  prescribing  the  method  by  which  the 
nomination  of  candidates  whose  votes  are  finally  canvassed 
by  the  State  canvassing  board  must  be  officially  determined 
under  the  Primary  Election  act,  shows  that  the  act  is  not 
capable  of  enforcement  in  so  far  as  it  attempts  to  provide 
for  the  nomination  of  candidates  for  judicial  offices  at  a 
primary  to  be  held  three  weeks  preceding  the  date  of  the 
election  for  such  offices.  As  above  noted,  judges  of  elec- 
tion are  allowed  two  days  within  which  to  deliver  the  pre- 
cinct returns  to  the  county  clerk.  The  latter  officer  is  al- 
lowed two  days  after  the  completion  of  the  canvass  by  the 
county  canvassing  board  within  which  to  mail  to  the  Sec- 
retary of  State  a  certified  copy  of  the  tabulated  statement  of 
the  returns,  and  the  result  of  the  canvass  by  the  State  can- 
vassing board  does  not  become  final  until  at  least  ten  days 
after  its  canvass  has  been  completed.  In  addition  to  the 
time  thus  specifically  allowed  by  the  act  for  ascertaining 
the  result  of  the  primary  there  must  necessarily  be  allowed 
at  least  one  day  for  the  making  of  the  canvass  by  the 
county  canvassing  board  and  at  least  one  day  for  the  mak- 
ing of  the  canvass  by  the  State  canvassing  board,  all  of 
which  makes  a  total  of  sixteen  days  which  must  intervene 
between  the  date  of  the  primary  and  the  date  on  which  the 
result  of  the  primary  is  officially  determined.     In  addition 


Digiti 


zed  by  G00gk 


Feb.  MS.]  The  People  v.  Sweitzer.  469 

to  this,  the  Secretary  of  State  is  required  to  certify  to  the 
county  clerk  the  name  and  description  of  each  person  nomi- 
nated for  office  as  shown  by  the  certificate  of  the  canvass- 
ing board  on  file  in  his  office,  not  less  than  fifteen  days 
before  the  election,  making  a  total  of  thirty-one  days  that 
must  elapse  between  the  date  of  the  primary  and  the  date 
of  the  election  if  the  provisions  of  the  Primary  Election 
act  are  to  be  followed  in  nominating  candidates  for  judicial 
offices.  This  computation  does  not  take  into  consideration 
the  fact  that  in  counties  containing  cities  having  a  board  of 
election  commissioners  more  than  two  days  must  elapse  be- 
tween the  holding  of  the  primary  and  the  canvass  by  the 
county  canvassing  board,  nor  the  fact  that  delay  .may  be  oc-  . 
casioned  in  the  final  determination  of  the  result  of  the  pri- 
mary by  the  State  canvassing  board  by  reason  of  the  filing 
of  notices  of  contest  with  it.  It  is  evident  that  without  con- 
sidering the  possibility  of  delay  which  may  be  occasioned 
by  these  additional  matters,  there  is  not  sufficient  time  be- 
tween the  date  of  the  primary  and  the  election  to  comply 
with  the  various  provisions  of  the  act  in  nominating  candi- 
dates for  judicial  offices. 

The  provision  of  section  6  above  noted  is  so  inconsistent 
with  and  repugnant  to  the  other  provisions  of  the  Primary 
Election  act  which  are  above  pointed  out  and  section  19  of 
the  Ballot  act  of  1891  as  to  render  the  act  wholly  inoper- 
ative in  so  far  as  it  attempts  to  provide  for  the  nomination 
of  candidates  for  judicial  offices. 

Counsel  for  relator  urge  that  if  it  is  impossible  to  com- 
ply with  the  provision  of  section  59  of  the  Primary  Elec- 
tion act  requiring  the  Secretary  of  State  to  certify  to  the 
county  clerk  the  name  and  description  of  each  person  nomi- 
nated for  office,  as  shown  by  the  certificate  of  the  canvassing 
board  on  file  in  his  office,  at  least  fifteen  days  before  the 
election,  the  court  should  disregard  section  59  in  determin- 
ing whether  the  act  can  be  applied  to  the  nomination  of 
candidates  for  judicial  offices.    The  relator's  contention  in 
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this  regard  is,  first,  that  section  59  is  merely  directory,  and 
that  the  Secretary  of  State  may  lawfully  certify  to  the 
county  clerk  the  name  and  description  of  each  person  nomi- 
nated for  office  any  time  before  the  election,  provided  it 
reaches  the  county  clerk  in  time  to  enable  him  to  have  such 
names  printed  on  the  ballots  to  be  used  at  the  election ;  and 
second,  that  if  section  59  is  mandatory  with  reference  to 
the  time  within  which  the  Secretary  of  State  shall  certify 
the  names  of  the  successful  candidates  to  the  county  clerk, 
it  was,  so  far  as  the  time  limit  is  concerned,  repealed  by 
the  enactment  of  amended  section  6  of  the  act  in  191 3. 
It  is  unnecessary  to  consider  either  of  these  contentions. 
There  is  no  contention  made  that  amended  section  6  re- 
pealed  the  provision  of  section  55  allowing  primary  judges 
forty-eight  hours  within  which  to  deliver  the  precinct  re- 
turns to  the  proper  clerk ;  nor  the  provision  of  section  56 
requiring  the  county  canvassing  board  to  canvass  the  re- 
turns from  the  various  precincts  of  the  county  and  allow- 
ing the  county  clerk  two  days  after  the  completion  of  such 
canvass  within  which  to  mail  to  the  Secretary  of  State  a 
certified  copy  of  the  tabulated  statement  of  the  returns; 
nor  the  provision  of  section  56  requiring  the  State  canvass- 
ing board  to  canvass  the  certified  returns  filed  with  the  Sec- 
retary of  State;  nor  the  provision  of  section  57  requiring 
the  State  canvassing  board  to  withhold  its  certificate  until 
the  expiration  of  ten  days  after  the  completion  of  the  can- 
vass by  it;  nor  the  provision  of  section  19  of  the  Ballot 
act  of  1 89 1  requiring  the  county  clerk  to  furnish  to  the 
judges  of  election  specimen  ballots  at  least  five  days  before 
the  election.  It  could  not  be  held,  without  leading  to  ab- 
surd consequences,  that  these  various  provisions  of  the  stat- 
utes have  by  implication  been  repealed  by  merely  dropping 
out  of  section  6  of  the  original  Primary  Election  act  of 
19 10  the  provision  relating  to  the  holding  of  primary  elec- 
tions for  the  nomination  of  judicial  candidates.  In  deter- 
mining whether  the  Primary  act  provides  for  the  nomina- 
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tion  of  candidates  for  judicial  offices  by  political  parties  a 
sufficient  time  in  advance  to  permit  the  names  of  such  can- 
didates to  be  placed  on  the  ballots  to  be  voted  at  the  elec-* 
tion,  we  cannot  assume  that  the  time  allowed  the  various 
officers  and  boards  by  the  act  within  which  to  perform  the 
duties  imposed  upon  them  will  not  be  entirely  consumed. 
We  cannot  assume  that  any  one  of  such  officers  or  boards 
may  perform  such  duties  in  less  time  than  that  allowed  by 
statute,  and  thus  shorten  the  time  between  the  holding  of 
the  primary  and  the  time  when  the  county  clerk  receives 
official  notification  of  the  name  and  description  of  each  per- 
son nominated  for  office.  Disregarding  entirely  the  provi- 
sion of  section  59  of  the  act  with  reference  to  the  time 
within  which  the  Secretary  of  State  is  required  to  certify 
the  names  of  successful  candidates  to  the  county  clerk,  the 
provisions  of  the  other  sections  of  the  Primary  act  above 
noted  render  it  impossible  for  the  county  clerk  to  receive 
official  notice  of  the  names  of  the  successful  candidates 
until  within  four  days  of  the  date  fixed  for  holding  the 
election,  which  would  be  too  late  to  comply  with  the  provi- 
sion of  section  19  of  the  Ballot  law  requiring  him  to  have 
printed  specimen  ballots,  which  must  be  posted  by  the  pri- 
mary judges  at  least  five  days  prior  to  the  election.  It  fol- 
lows that  if  we  should  agree  with  the  contention  made  by 
the  relator  that  section  59  is  merely  directory  or  that  it  has 
been  repealed  by  amended  section  6,  it  would  not  affect  or 
change  our  conclusion  that  the  provisions  of  section  6  are 
so  inconsistent  with  and  repugnant  to  the  other  provisions 
of  the  ac.t  as  to  render  the  act  inoperative  in  so  far  as  it 
attempts  to  provide  for  the  nomination  of  candidates  for 
judicial  offices. 

If  an  act  of  the  legislature  is  so  vague  and  uncertain  in 
its  terms  as  to  convey  no  meaning,  or  if  it  is  so  conflicting 
and  inconsistent  in  its  provisions  that  it  cannot  be  executed, 
it  is  incumbent  upon  the  courts  to  declare  it  inoperative  and 
void.      (Hilburn  v.  St.  Paul,  M.   &  M.  Railway  Co.   23 
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Mont.  229.)  Where  there  is  absolute  contradiction  between 
the  principal  provisions  of  a  statute,  so  that  no  comprehen- 
sion of  the  legislative  intent  can  be  reached,  the  act  must 
be  held  inoperative  and  void.  (In  re  Hendricks,  60  Kan. 
796.)  If  no  judicial  certainty  can  be  settled  upon  as  to 
the  meaning  of  a  statute  the  courts  are  not  at -liberty  to 
supply  one.  It  must  be  capable  of  construction  and  inter- 
pretation, otherwise  it  will  be  inoperative  and  void.  (State 
v.  Partlozv,  91  N.  C.  550.)  Where  the  court  is  unable  to 
ascertain  the  legislative  will  in  a  particular  section  of  an 
act  because  it  is  inscrutable  in  an  essential  part,  it  has  no 
recourse  but  to  declare  the  same  void  and  of  no  effect. 
(Standard  Oil  Co.  v.  State,  178  Ala.  400.)  A  law  which 
cannot  be  administered  because  of  its  uncertainty  or  ambi- 
guity is  void.  (Ward  v.  Ward,  37  Texas,  389.)  While  it 
is  the  duty  of  the  courts  to  ascertain  the  meaning  of  and 
give  effect  to  every  constitutional  enactment  of  the  Gen- 
eral Assembly,  they  cannot  supply  omissions  or  remedy  de- 
fects in  matters  committed  to  the  legislature.  An  act  so 
uncertain  that  its  meaning  cannot  be  determined  by  any 
known  rules  of  construction  cannot  be  enforced.  (State  v. 
West  Side  Street  Raihvay  Co.  146  Mo.  155.)  An  act  is 
void  where  its  language  appears,  on  its  face,  to  have  a 
meaning  but  it  is  impossible  to  give  it  any  precise  or  intel- 
ligible application  in  the  circumstances  under  which  it  was 
.  intended  to  operate.  (26  Am.  &  Eng.  Ency.  of  Law,  656.) 
To  the  same  effect  are  many  other  authorities. 

We  do  not  concur  in  the  view  that  inasmuch  as  the 
Primary  Election  act  provides  that  the  nomination  of  can- 
didates for  judicial  offices  "shall  be  made  in  the  manner 
provided  in  this  act,  and  not  otherwise,"  the  only  method 
provided  for  the  making  of  such  nominations  is  by  the 
nomination  of  independent  candidates  by  petition  under  sec- 
tion 63  of  the  act,  which  provides,  "nothing  in  this  act 
contained  shall  be  construed  to  preveht  the  nomination  of 
independent  candidates  by  petition  as  is  now  or  may  here- 
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after  be  provided  by  law."  As  heretofore  stated,  it  was 
the  evident  intent  of  the  legislature  in  the  enactment  of 
a  primary  election  law  to  provide  a  means  whereby  each 
political  party  would  be  able  to  nominate  the  candidates  of 
its  choice  at  primary  elections  for  all  offices  included  with- 
in the  scope  of  the  act.  Said  section  63  was  intended  only 
to  provide  a  means  for  the  nomination,  by  petition,  of  such 
independent  candidates  as  did  not  desire  to  be  the  candi- 
dates of  political  parties.  Having  clearly  expressed  its  in- 
tent to  make  the  Primary  Election  act  applicable  to  the 
nomination  of  candidates  by  the  various  political  parties  for 
judicial  offices  but  having  failed  to  make  that  intent  ef- 
fective, we  are  of  the  opinion  that  the  Primary  Election 
act  does  not  govern  the  nomination  of  candidates  for  judi- 
cial offices,  and  that  such  nominations  Are  not  confined  to 
independent  nominations  by  petition  unless  it  can  be  said 
that  there  is  no  other  law  which  provides  for  the  making 
of  such  nominations  by  political  parties. 

The  Primary  Election  act  of  19 10  expressly  repealed 
all  primary  election  laws  theretofore  enacted  "and  all  other 
acts  and  parts  of  acts  inconsistent  with  this  act,"  but  it  did 
not  expressly  repeal  any  part  of  the  said  Ballot  act  of  1891. 
Section  3  of  the  Ballot  act  of  1891  provided :  "Any  con- 
vention of  delegates  and  any  caucus  or  meeting  of  quali- 
fied voters  as  hereinafter  defined,  and  individual  voters  to 
the  number  and  in  the  manner  hereinafter  specified,  may 
nominate  candidates  for  public  office,  whose  names  shall  be 
placed  upon  the  ballots  to  be  furnished  as  hereinafter  pro- 
vided." In  1898  this  section  was  amended  by  changing  the 
word  "public"  to  the  word  "political,"  and  by  adding  a  pro- 
viso excluding  from  the  provisions  of  the  act  all  counties, 
cities,  villages  and  incorporated  towns  in  which  an  act  en- 
titled "An  act  providing  for  primary  elections  of  delegates 
to  nominating  conventions  of  political  parties  or  organiza- 
tions, and  to  promote  the  purity  thereof  by  regulating  the 
conduct  thereof,  and  to  support  the  privileges  of  free  suf- 
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frage  thereat  by  prohibiting  certain  acts  and  practices  in 
relation  thereto,  and  providing  for  the  punishment  there- 
of," should  be  in  force.  The  act  referred  to  in  this  pro- 
viso was  expressly  repealed  by  the  Primary  Election  act 
of  1910,  so  that  the  proviso  became  thereafter  inopera- 
tive. Section  4  of  the  Ballot  act  of  1891  then  provided  the 
method  by  which  such  convention  of  delegates  or  such  cau- 
cus or  meeting  of  qualified  voters  might  nominate  candi- 
dates for  public  office,  and  section  5  provided  the  method 
by  which  individual  voters  might  make  independent  nomi- 
nations by  petition.  This  provision  with  reference  to  the 
nomination  of  candidates  by  petition  is  expressly  continued 
in  force  by  said  section  63  of  the  Primary  Election  act. 
The  provisions  of  the  Ballot  act  of  1891  with  reference  to 
the  nomination  of  candidates  by  "any  convention  of  dele- 
gates or  any  caucus  or  meeting  of  qualified  voters"  were 
inconsistent  with  the  provisions  of  the  Primary  Election  act 
of  1 9 10  with  reference  to  the  nomination  of  all  candidates 
for  elective  offices  except  candidates  for  township  offices  in 
townships  which  are  not  co-extensive  with  cities,  incorpo- 
rated towns  or  villages,  and  in  so  far  as  these  acts  were  in- 
consistent the  Primary  Election  act  of  19 10  superseded  the 
Ballot  act  of  1891.  The  Primary  Election  act  expressly 
provides  by  section  1  that  it  shall  not  apply,  to  school  elec- 
tions and  township  elections  other  than  in  townships  co- 
extensive with  cities,  incorporated  towns  or  villages.  It 
also  provides  that  it  shall  not  apply  to  the  nomination  of 
candidates  for  presidential  electors  and  trustees  of  the  Uni- 
versity of  Illinois.  While  it  makes  this  specific  exception 
in  reference  to  candidates  for  presidential  electors  and  trus- 
tees of  the  State  University,  by  section  10  it  provides  that 
the  State  convention  of  each  political  party,  as  provided  for 
by  the  act,  shall  have  power  to  make  nominations  of  candi- 
dates for  presidential  electors  and  for  trustees  of  the  Uni- 
versity of  Illinois.  Whether  candidates  for  presidential 
electors  and  trustees  of  the  State  University  may  be  nomi- 
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nated  only  at  the  State  conventions  provided  for  by  the 
Primary  Election  act,  or  whether,  as  is  provided  by  sec- 
tion i,  the  act  does  not  apply  to  such  nominations  and  this 
provision  of  section  10  is  therefore  merely  permissive  and 
not  mandatory,  it  is  not  necessary  for  us  to  determine.  The 
act  does  expressly  exempt  from  its  provisions  the  nomi- 
nation of  all  candidates  for  township  officers  in  townships 
other  than  those  co-extensive  with  cities,  incorporated  towns 
or  villages.  The  only  method  provided  by  law  for  the 
nomination  of  such  candidates  for  township  offices  is  that 
contained  in  the  Ballot  act  of  1891,  and  that  law,  after  the 
passage  of  the  Primary  Election  act  of  1910,  continued  in 
force  for  the  purpose  of  making  such  nominations.  The 
Primary  Election  act  of  1910  did  not,  therefore,  either 
expressly  or  by  implication,  repeal  the  Ballot  act  of  1891. 
The  only  effect  of  the  passage  of  the  Primary  Election  act 
upon  the  Ballot  act  of  1891  was  to  remove  from  under 
its  operation  the  nomination  of  all  candidates  for  elective 
offices  except  candidates  for  township  offices  in  townships 
not  co-extensive  with  cities,  incorporated  towns  and  vil- 
lages. It  is  only  in  cases  where  a  statute  is  expressly  re- 
pealed or  where  all  cases  are  removed  from  under  its  oper- 
ation, and  the  statute  is  thereby  entirely  abrogated  by  a 
later  act,  that  the  former  act  is  repealed  by  the  later  one. 
(Smith  v.  Hoyt,  14  Wis.  252;  State  v.  Sawell,  107  id. 
300;  Dykstra  v.  H olden,  151  Mich.  289;  State  v.  Prather, 
84  Kan.  169;  36  L.  R.  A.  [N.  S.]  1084;  26  Am.  &  Eng. 
Ency.  of  Law,  761.)  By  the  amendment  of  1913  the  pro- 
vision for  the  holding  of  a  primary  to  nominate  candidates 
for  judicial  offices  was  stricken  out  of  the  Primary  Elec- 
tion act  of  1910,  and  that  act,  in  so  far  as  it  provided  for 
the  nomination  of  candidates  for  such  offices,  was  thereby 
repealed.  The  nomination  of  candidates  for  such  offices 
was  by  such  repeal  again  brought  under  the  operation  of 
the  Ballot  act  of '1891,  under  the  provisions  of  which  such 
nominations  had  been  made  prior  to  the  enactment  of  the 
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Primary  Election  act  of  1910,  and  this  notwithstanding  the 
provision  of  section  3  of  chapter  131  of  Hurd's  Statutes 
of  1 91 3,  that  "no  act  or  part  of  an  act  repealed  by  the 
General  Assembly  shall  be  deemed  to  be  revived  by  the  re- 
peal of  the  repealing  act."  That  provision  has  no  applica- 
tion where  the  effect  of  an  act  is  not  to  entirely  abrogate 
a  former  act,  but  merely  to  withdraw  from  the  operation 
of  the  earlier  act  a  portion  of  the  cases  included  within  its 
terms,  leaving  the  earlier  act  still  in  force  except  as  to  the 
cases  specifically  provided  by  the  later  one.  Under  such 
circumstances  the  repeal  of  the  later  act  has  the  effect  of 
again  bringing  the  cases  provided  for  by  it  under  the  oper- 
ation of  the  original  act.  26  Am.  &  Eng.  Epcy.  of  Law, 
761 ;  Smith  v.  Hoyt,  supra;  State  v.  Sazvell,  supra;  State 
v.  Mines,  38  W.  Va.  125 ;  Dykstra  v.  H olden,  supra;  State 
v.  Prather,  supra. 

In  Smith  v.  Hoyt,  supra,  the  court  said:  "Where  an 
act,  or  part  of  an  act,  is  repealed,  it  is  not  revived  by  a 
subsequent  repeal  of  the  repealing  act.  But  where  a  stat- 
ute merely  excepts  a  particular  class  of  cases  from  the  pro- 
visions of  a  previously  existing  general  law  which  continues 
to  be  in  force,  the  repeal  of  the  excepting  statute  operates 
to  bring  such  cases  again  under  the  general  law.  *  *  * 
Where  the  statute  creating  the  exception  is  repealed,  the 
general  statute,  which  was  in  force  all  the  time,  would  then 
be  applicable  to  all  cases  according  to  its  terms.  And  this 
would  be  no  violation  of  the  rule  of  construction  before 
referred  to,  that  the  repeal  of  a  repealing  act  should  not 
revive  the  act  repealed.  *  *  *  The  rule  against  this  re- 
lates to  absolute  repeals, — not  to  cases  where  a  statute  is 
left  in  force  and  all  that  is  done  in  the  way  of  repeal  is  to 
except  certain  cases  from  its  operation.  In  such  cases  the 
statute  does  not  need  to  be  revived,  for  it  remains  in  force, 
and  the  exception  being  taken  away,  the  statute  is  after- 
wards to  be  applied  without  the  exception." 
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In  State  v.  Sazvell,  supra,  it  appears  that  by  an  act  that 
was  passed  in  1893  creating  the  superior  court  of  Douglas 
county,  jurisdiction  concurrent  with  the  circuit  court  was 
conferred  upon  said  superior  court  in  prosecutions  for  mis- 
demeanors; that  thereafter  the  legislature  passed  an  act 
conferring  upon  the  municipal  court  of  Douglas  county  ex- 
clusive jurisdiction  in  such  cases;  that  in  1895  the  act  con- 
ferring such  exclusive  jurisdiction  upon  the  municipal  court 
was  repealed,  and  the  question-  presented  to  the  court  was 
whether  the  repeal  of  the  act  conferring  exclusive  jurisdic- 
tion upon  the  municipal  court  in  prosecutions  for  misde- 
meanors restored  the  jurisdiction  of  the  superior  court  in 
such  cases.  The  court  held  that  the  act  conferring  exclu- 
sive jurisdiction  in  cases  of  misdemeanor  upon  the  munici- 
pal court  did  not  repeal  the  law  conferring  jurisdiction  in 
like  cases  upon  the  superior  court  but  merely  suspended  and 
superseded  it,  and  that  by  the  repeal  of  the  statute  confer- 
ring exclusive  jurisdiction  upon  the  municipal  court  the  ju- 
risdiction of  the  superior  court  was  restored.'  In  reaching 
this  conclusion  it  was  said :  "True,  we  have  the  following 
statutory  rule  for  determining  the  effect  of  a  repeal  of  a 
repealing  act :  'No  act  or  part  of  an  act  repealed  by  a  sub- 
sequent act  of  the  legislature  shall  be  deemed  to  be  revived 
by  the  repeal  of  such  repealing  act.'  But  that  is  contrary 
to  the  common  law  rule,  and  was  early  in  the  history  of 
this  court  construed  as  applying  only  to  cases  strictly  with- 
in its  provisions, — cases  of  strict  repeal,  not  to  a  mere 
modification  of  a  general  law  by  ingrafting  on  it  an  ex- 
ception covering  some  particular  case  or  class  of  cases.  In 
such  circumstances  it  was  held  that  the  first  act  was  not 
repealed  within  the  meaning  of  the  statutory  rule  of  con- 
struction, but  merely  -in  part  suspended,  and  that  a  repeal 
of  the  legislation  creating  the  suspension  removes  it,  leav- 
ing the  law  in  force  in  its  full  scope.  (Smith  v.  Hoyt,  14 
Wis.  252.)     That  rules  the  question  under  discussion." 


Digiti 


zed  by  G00gk 


478  The  People  v.  Sweitzer.  [266 11L 

In  State  v.  Mines,  supra,  it  appears  that  in  1868  an  act 
was  passed  by  the  legislature  providing  that  "every  statute 
of  limitations,  unless  otherwise  expressly  provided,  shall 
apply  to  the  State,  but  as  to  claims  heretofore  accrued  the 
time  shall  be  computed  as  commencing  when  this  chapter 
takes  effect."  In  1875  the  legislature  passed  an  act  in  rela- 
tion to  the  collection  of  taxes,  in  which  it  was  provided 
that  "there  shall  be  no  limitation  to  proceedings  on  judg- 
ments on  behalf  of  the  State  or  any  claim  due  the  State." 
In  1 88 1  the  legislature  revised  the  chapter  in  relation  to 
the  collection  of  taxes,  leaving  out  that  provision  of  the 
act  of  1875  declaring  that  there  should  be  no  limitation  to 
proceedings  on  judgments  or  claims  due  the  State,  and  thus 
repealing  such  provision.  The  question  presented  to  the 
court  was  whether  a  money  judgment  in  favor  of  the  State 
obtained  in  1877  was  barred  by  the  statute  of  1868.  The 
contention  of  the  State  was  that  the  act  of  1868,  so  far  as 
it  applied  to  money  judgments  in  favor  of  the  State,  was 
repealed  by  the  act  of  1875  and  that  the  later  act  was  re- 
pealed by  the  act  of  1881,  but  that  the  statute  of  1868  was 
not  revived  by  the  repeal  of  the  act  of  1875  because  of 
the  statutory  rule  of  construction  in  force  in  that  State, 
that  "when  a  law  which  has  repealed  another  is  itself  re- 
pealed, the  former  law  shall  not  be  revived  without  express 
words  for  the  purpose,"  and  that  the  common  law  rule 
must  therefore  be  applied.  The  court  held,  first,  that  as 
there  was  a  repugnancy  between  the  act  of  1868  and  the 
act  of  1875,  the  latter  act  by  implication  repealed  so  much 
of  the  former  act  as  conflicted  with  it,  or,  to  be  more  ac- 
curate, the  act  of  1875  operated  to  make  exceptions  to  the 
act  of  1868,  but  that  beyond  this  the  later  act  did  not  affect 
the  former,  which  made  the  State  subject  to  every  statute 
of  limitations,  such  as  her  right  to  recover  lands  or  to  re- 
cover for  torts  done  to  her  property.  Second,  that  as  the 
act  of  1868  was  broad  and  comprehensive  enough  to  em- 
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brace  every  statute  of  limitation  and  the  act  of  1875  only- 
changed  or  modified  it  to  a  certain  extent,  leaving  it  in  all 
other  respects  operative,  when  the  act  of  1875  was  ^tse^ 
repealed,  and  the  exception  or  limitation  was  no  longer  in 
force,  the  act  of  1868  operated  free  of  the  exception. 

The  following  statS  of  facts  appears  from  the  opin- 
ion in  Dykstra  v.  H olden,  supra:  In  1895  the  legislature 
passed  an  act  to  provide  for  the  holding  of  primaries  in 
cities  of  not  less  than  15,000  and  not  over  150,000  inhab- 
itants. That  act  provided  for  the  nomination  of  city  offi- 
cers by  a  convention  composed  of  delegates  selected  by  the 
electors.  It  applied  to  the  city  of  Grand  Rapids  from  its 
enactment  until  1901,  when  the  legislature  passed  a  special 
act  providing  for  the  nomination  of  candidates  for  city 
offices  in  the  city  of  Grand  Rapids  by  popular  vote.  That 
act  was  replaced  in  1903  by  an  act  to  provide  for  the  nomi- 
nation of  candidates  by  popular  vote  and  relating  to  pri- 
mary elections  in  Kent  county,  in  which  county  the  city  of 
Grand  Rapids  is  located.  Section  1  of  the  act  of  1903  pro- 
vided for  the  nomination  of  all  elective  officers  for  the  city 
of  Grand  Rapids,  excepting  members  of  the  school  board, 
by  a  direct  vote  of  the  people.  In  1907  said  section  1  was 
amended  and  all  reference  to  the  city  officers  of  the  city 
of  Grand  Rapids  was  omitted.  The  court  held  that  by  the 
repeal,  in  1907,  of  the  act  of  1903  the  act  of  1895  became 
effective  so  far  as  the  nomination  of  candidates  for  city 
offices  in  Grand  Rapids  was  concerned.  In  considering  the 
question  whether  the  rule  that  a  statute  once  repealed  is  not 
revived  by  the  repeal  of  the  repealing  act  had  any  bear- 
ing upon  the  case,  the  court  said:  "This  rule  is  inappli- 
cable. The  local  act  did  not  repeal  the  general  law.  It 
merely  exempted  the  city  of  Grand  Rapids  from  the  oper- 
ation of  said  general  law,  and  when  the  local  act  was  re- 
pealed there  was  nothing  to  prevent  the  application  of  the 
general  law,  and  it  did  apply.    It  is  said  in  26  Am.  &  Eng. 
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Ency.  of  Law,  (2d  ed.)  page  761 :  'And  so,  too,  the  statu- 
tory rule  [the  rule  invoked  by  respondent]  is  inapplicable 
to  cases  where  the  original  act  has  been  modified,  only,  and 
not  repealed  by  the  later  one,  as  where  an  act  merely  ex- 
cepts a  particular  class  of  cases  from  the  operation  of  a 
previously  existing  general  law,  which  continues  to  be  in 
force.  By  the  repeal  of  the  act  creating  the  exception,  the 
general  statute,  which  was  in  force  all  the  time,  then  be- 
comes applicable  to  all  cases,  according  to  its  terms.' " 

In  State  v.  Prather,  supra,  it  appears  from  the  opinion 
of  the  court  that  in  1899  the  legislature  passed  an  act  re- 
lating to  the  compensation  of  county  officers,  section  12  of 
which  related  to  probate  judges,  and  allowed  them  to  re- 
tain fees  in  amounts  proportioned  to  population,  dividing 
the  excess  with  the  county.  Section  14  required  certain 
county  officers,  including  probate  judges,  to  keep  a  record 
of  all  fees  collected  by  them.  In  1901  an  act  was  passed 
allowing  the  probate  judges  in  Shawnee  and  Wyandotte 
counties  to  retain  all  fees  collected  by  them.  This  act  con- 
tained a  provision  repealing  said  section  14  and  all  acts  and 
parts  of  acts  so  far  as  the  same  were  inconsistent  with  its 
provisions.  In  1909  an  act  was  passed  repealing  the  act  of 
1 90 1  so  far  as  it  applied  to  Wyandotte  county.  The  State 
in  this  proceeding  sought,  by  mandamus,  to  compel  the  pro- 
bate judge  of  Wyandotte  county,  at  the  expiration  of  his 
term  of  office,  to  make  a  report  of  the  fees  collected  by 
him.  The  court  allowed  the  writ,  holding  that  upon  the 
repeal  of  the  act  of  1901,  in  so  far  as  it  related  to  Wyan- 
dotte county,  the  probate  judge  of  that  county  was  again 
brought  within  the  provisions  of  the  original  act  of  1899, 
and  was  required  to  make  a  report  of  the  fees  collected  by 
him  and  to  divide  with  the  county  fill  fees  in  excess  of 
$3000.  In  reaching  this  conclusion  the  court  said :  "The 
defendant  insists  that  to  give  the  law  this  effect  would  be 
to  ignore  the  rule  that  'the  repeal  of  a  statute  does  not  re- 


Digiti 


zed  by  G00gk 


ftb.  'I5J  The  People  v.  Sweitzer.  481 

vive  a  statute  previously  repealed.'  We  think,  however, 
that  the  act  of  1901  was  not  a  repeal  of  the  act  of  1899, 
within  the  meaning  of  that  rule.  Clearly,  the  legislature 
did  not  intend  by  it  literally  and  absolutely  to  repeal  sec- 
tion 14  of  chapter  141,  Laws  1899.  The  defendant  recog- 
nizes this  in  his  brief  by  speaking  of  section  14  as  having 
been  repealed  as  to  Wyandotte  county  by  the  act  of  1901. 
What  was  obviously  meant  was,  that  the  special  law,  and 
not  the  general,  should  govern  in  Wyandotte  county;  in 
other  words,  that  Wyandotte  county  should  be  withdrawn 
from  the  operation  of  the  general  statute  and  be  governed, 
as  to  the  matters  covered,  by  the  provisions  of  the  special 
act.  When  the  special  act  was  repealed,  in  the  absence  of 
specific  provision  on  the  subject,  the  general  law  became 
operative  in  Wyandotte  county  as  well  as  in  the  rest  of 
the  State.  This  conclusion  accords  with  the  spirit  and  pur- 
pose of  the  statutory  rule  and  with  the  interpretation  else- 
where placed  upon  it." 

To  the  same  effect  as  the  cases  just  quoted  from,  are 
City  of  Santa  Barbara  v.  Eldred,  95  Cal.  378,  Pepin  v. 
Gage,  129  Fed.  Rep.  657,  and  Tilden  v.  Esmeralda  County, 
32  Nev.  319. 

The  Ballot  act  of  1891  having  remained  in  force  ex- 
cept as  to  such  nominations  as  were  excepted  from  its  op- 
eration by  the  Primary  Election  act  of  1910,  when  that  act 
was  amended,  in  1913,  by  striking  out  the  provision  for  the 
nomination  of  all  candidates  for  judicial  offices,  the  Ballot 
act  of  1891  at  once  became  operative  so  far  as  nominations 
for  such  offices  were  concerned  and  will  govern  in  the  mak- 
ing of  such  nominations. 

For  the  reasons  given,  the  demurrer  is  sustained  and 
the  petition  dismissed.  PeHHon  dismissedm 
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John  E.  Geohegan  et  al.  Appellees,  vs.  The  Union  Ele- 
vated Railroad  Company  et  al.  Appellants. 

Opinion  Hied  February  if,  1915. 

1.  Damages — when  a  refusal  to  permit  proof  of  condition  of 
property  at  time  of  trial  is  not  error.  Where  the  trial  of  an  action 
for  damages  to  real  estate  from  the  construction  and  operation  of 
an  elevated  railroad  does  not  take  place  until  some  sixteen  years 
after  the  railroad  was  put  in  operation,  it  is  not  error  to  restrict 
the  proof  with  respect  to  sales  or  long-term  leases  of  the  property 
to  a  period  of  six  years  after  the  road  was  put  in  operation  and 
to  refuse  to  permit  such  proof  up  to  the  time  of  the- trial;  and  the 
fact  that  there  were  no  sales  or  long-term  leases  dtfring  such  period 
does  not  affect  the  reasonableness  of  the  limitation. 

2.  Same— when  refusal  of  evidence  to  prove  that  decrease  in 
rents  was  due  to  mismanagement  is  not  error.  In  an  action  for 
damages  to  real  estate  from  the  construction  and  operation  of  an 
elevated  railroad,  it  is  not  error  to  refuse  to  allow  the  defendant, 
for  the  purpose  of  showing  that  the.  decreased  amount  of  rent  re- 
ceived from  the  building  was  due  to  mismanagement,  to  prove  that 
for  ten  years  after  the  railroad  was  put  in  operation  the  building 
produced  only  $3300  rent  per  year,  while  the  following  year,  under 
new  management,  it  produced  $8300,  as  such  proof  is  too  remote 
in  point  of  time. 

3.  Same — when  the  court  may  limit  the  number  of  witnesses. 
Although  the  controlling  issue  in  a  case  is  the  effect  of  the  con- 
struction and  operation  of  an  elevated  railroad  upon  the  market 
value  of  the  plaintiff's  property,  the  court  has  power,  in  the  ex- 
ercise of  sound  discretion,  to  limit  the  number  of  witnesses  whose 
opinions  are  desired  upon  such  main  issue. 

4.  Same — signing  of  a  frontage  consent  to  construction  of  ele- 
vated railroad  does  not  release  damages.  The  signing  of  a  front- 
age consent  by  a  property  owner  to  the  construction  of  an  elevated 
railroad  does  not  amount  to  a  release  of  damages  nor  an  admis- 
sion that  there  would  be  no  damages,  and  proof  that  such  a  re- 
lease was  signed  is  immaterial. 

5.  Same — when  the  recovery  of  interest  is  unauthorised.  In  an 
action  for  damages  to  real  estate  from  the  construction  and  opera- 
tion of  an  elevated  railroad  it  is  error  to  authorize  the  jury,  if  they 
found  damages  for  the  plaintiff,  to  include  a  sum  equal  to  five  per 
cent  per  annum  upon  the  amount  of  damages.  (City  of  Chicago 
v.  Allcock,  86  111.  384,  adhered  to.) 
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6.  Same — when  instruction  as  to  considering  elements  of  bene- 
fits or  damages  is  erroneous.  In  an  action  for  damages  to  real 
estate  from  the  construction  and  operation  of  an  elevated  railroad 
it  is  error  to  instruct  the  jury  that  they  are  to  consider  only  such 
elements  of  damages  or  benefits  which  in  an  appreciable  degree 
are  capable  of  estimation  in  dollars  and  cents. 

7.  Same — what  instructions  as  to  question  of  damages  need  not 
be  given.  In  an  action  for  damages  to  real  estate  from  the  con- 
struction and  operation  of  an  elevated  railroad  it  is  not  error  to 
refuse  instructions  stating  that  any  diminution  in  value  of  the  prop- 
erty due  to  financial  panic  not  the  fault  of  the  defendant  should 
not  be  considered,  nor  should  evidence  of  value  during  certain 
years  previous  to  the  construction  of  the  railroad,  if  such  value 
was  merely  the  temporary  effect  of  the  location  in  the  city  of  a 
world's  exposition,  be  taken  as  the  test  of  the  value  of  the  plain- 
tiff's property  before  the  construction  of  the  railroad,  as  such  in- 
structions are  objectionable  in  isolating  certain  facts  and  calling 
attention  to  them. 

8.  Same — what  must  be  considered  by  the  jury  as  special  bene- 
fit.  If  the  evidence  shows  that  the  effect  of  an  elevated  railroad  in 
front  of  the  plaintiff's  property  is  to  create  a  great  increase  in  the 
number  of  persons  passing  the  premises  who  get  off  or  take  trains 
there,  and  that  the  effect  of  such  additional  travel  is  to  increase 
the  market  value  of  the  premises,  such  enhancement  in  value  must 
be  considered  by  the  jury  in  determining  the  question  of  damages 
to  plaintiff's  property  from  the  construction  and  operation  of  the 
railroad.  (Eldorado,  Marion  and  Southwestern  Railroad  Co.  v. 
Everett,  225  111.  529,  explained.) 

9.  Same — when  an  instruction  as  to  burden  of  proof  is  prop- 
erly refused.  In  an  action  for  damages  to  real  estate  from  the 
construction  and  operation  of  an  elevated  railroad  the  whole  issue 
is  damage  or  no  damage,  and  the  burden  of  proof  upon  such  issue 
is  upon  the  plaintiff;  and  it  is  proper  to  refuse  an  instruction  stat- 
ing that  if  the  jury  find,  from  the  evidence,  that  the  property  was 
damaged,  and  the  amount  thereof,  then  the  burden' of  showing  any 
offset  to  or  reduction  of  such  damages  by  reason  of  travel  facili- 
ties furnished  by  the  railroad  to  the  property  in  question  is  upon 
the  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  E.  Dever,  Judge,  presiding. 

Addison  L.  Gardner,  Francis  W.  Walker,  Randall 
W.  Burns,  and  Roger  L.  Foote,  for  appellants. 
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Harry  S.  Mecartney,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  superior  court  of 
Cook  county  by  appellees,  against  appellants,  to  recover 
damages  to  certain  real  estate  located  on  Fifth  avenue,  in 
Chicago,  between  Randolph  and  Lake  streets,  by  reason  of 
the  construction,  operation  and  maintenance  of  the  elevated 
railroad  in  front  of  said  property.  On  trial  before  a  jury 
a  verdict  for  $7200  in  favor  of  appellees  and  against  ap- 
pellants was  obtained  and  judgment  entered  thereon.  This 
appeal  followed. 

This  is  the  second  trial  of  the  cause.  The  judgment  for 
appellants  in  the  former  trial  was  reversed  by  this  court. 
(258  111.  352.)  Both  parties  argue  that  the  verdict  is  con- 
trary to  the  evidence.  Appellees  have  assigned  cross-errors. 
Appellants  argue  that  the  property  of  appellees  was  greatly 
benefited  by  the  construction  and  operation  of  the  said  ele- 
vated railroad  and  that  the  allowance  of  any  damages  was 
unwarranted  by  the  evidence,  while  the  appellees  insist  that 
the  damages  are  most  inadequate.  This  difference  is  due 
largely  to  counsel's  different  views  of  the  law  and  methods 
of  ascertaining  the  result.  We  deem  a  discussion  of  the 
weight  of  the  evidence  unnecessary,  as  the  verdict  is  clearly 
within  the  range  of  the  evidence  and  is  not  so  manifestly 
against  its  weight  that  this  court  would  set  it  aside  for  that 
reason. 

Counsel  for  appellants  complain  that  they  were  not  per- 
mitted to  prove  sales  or  long-term  leases  of  the  property  in 
question,  or  other  property  similarly  situated,  later  than  the 
year  1903  or  1904.  The  operation  of  the  trains  began  in 
1897.  The  object  of  the  trial  was  to  ascertain  the  actual 
effect  of  the  construction,  operation  and  maintenance  of  the 
railroad  on  appellees'  property.  To  prove  this,  evidence  was 
admissible  of  the  value  of  the  property,  and  the  facts  hav- 
ing a  tendency  to  show  such  value,  for  a  reasonable  time 
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both  before  and  after  the  doing  of  the  acts  complained  of. 
The  rule  is  well  established  that  "evidence  of  the  value  of 
the  property  before  and  after  the  time  when  the  damages 
are  alleged  to  have  been  sustained  is  admissible,  and  the 
time  within  which  such  evidence  shall  be  confined  is  a  mat- 
ter in  the  sound  discretion  of  the  trial  court."  (Springer 
v.  City  of  Chicago,  135  111.  552.)  In  Lanquist  v.  City  of 
Chicago,  200  111.  69,  it  was  held  proper  to  refuse  evidence 
of  the  price  plaintiff  paid  for  his  land  seven  years  before  a 
proceeding  to  condemn  it  was  begun,  because  the  time  was 
too  remote.  In  some  cases  it  has  been  held  that  evidence 
of  the  condition  at  the  time  of  the  trial  was  competent,  but 
the  reason  for  the  ruling  in  those  cases  was  that  the  condi- 
tion that  existed  had  a  bearing  on  the  value  of  the  property 
before  and  after  the  alleged  damage,  and  in  those  cases 
the  trial  occurred  within  a  short  time  after  the  alleged 
damage  was  committed.  Here  the  trial  was  sixteen  years 
after  the  railroad  was  put  in  operation.  The  fact  that  no 
sales  or  long-term  leases  of  this  property,  or  property  simi- 
larly situated,  were  made  between  1895  and  1904  does  not 
necessarily  affect  the  reasonableness  of  the  limit.  In  a  case 
such  as  this,  matters  affecting  the  values  of  real  estate  are 
constantly  occurring.  The  trial  court  did  not  abuse  its  dis- 
cretion in  limiting  the  time  to  six  years  after  the  occur- 
rence complained  of,  within  which  such  evidence  should  be 
confined. 

Appellants  further  contend  that  the  court  erred  in  re- 
fusing to  permit  them  to  prove  that  the  decrease  in  rents 
received  from  the  building  was  due  to  the  mismanagement 
of  the  property.  Appellants  proposed  to  prove  that  for  the 
ten  years  beginning  with  1897  the  building  produced  $3300 
rent  under  one  management,  and  that  in  1908,  under  a  dif- 
ferent management,  it  produced  $8300  rent.  This  might 
or  might  not  have  a  tendency  to  prove  improper  manage- 
ment, but,  like  the  evidence  of  sales,  it  was  too  remote  from 
the  period  about  which  the  controversy  existed.     The  rul- 
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ings  of  the  court  did  not  prevent  appellants  from  proving 
that  appellees  did  not  get  the  full  rental  value  from  the 
property  for  all  the  years  in  question  down  to  1903. 

On  motion  of  counsel  for  appellees,  during  the  intro- 
duction of  their  testimony,  the  court  announced  that  each 
side  might  introduce,  by  way  of  opinion  evidence,  the  tes- 
timony of  five  witnesses.  Appellees  introduced  three  wit- 
nesses upon  the  question  of  the  market  value  and  rental 
before  the  construction  of  the  road  and  after  its  operation 
was  begun  and  the  effect  of  such  construction  and  opera- 
tion on  the  property.  The  appellants  introduced  five  wit- 
nesses,— men  engaged  in  the  real  estate  business  who  were 
acquainted  with  the  property  in  question  and  that  in  the 
vicinity  and  transactions  in  such  property, — and  they  also 
testified  as  to  the  effect  of  the  railroad  upon  the  appellees' 
property  and  other  property  affected  thereby.  Counsel  for 
appellants  thjen  offered  C.  R.  Bechtel  as  a  witness  to  testify 
on  this  subject.  He  was  a  real  estate  dealer  who  had  been 
in  the  business  in  the  down-town  district  of  Chicago  since 
1897  and  had  been  familiar  with  this  property  since  that 
time  and  had  made  a  sale  of  property  within  a  half  block 
of  its  location.  Counsel  for  appellees  objected  to  his  testi- 
fying as  he  was  the  sixth  opinion  witness  on  the  question 
of  values,  and  the  objection  was  sustained.  Two  other  wit- 
nesses then  present  in  court  were  thereupon  offered  by  ap- 
pellants to  testify  as  to  their  opinions  as  to  the  effect  on 
the  value  of  the  property  by  the  construction  and  operation 
of  said  elevated  railroad.  On  objection  the  court  refused 
to  permit  them  to  testify.  It  is  most  earnestly  insisted  that 
the  court  erred  in  such  refusal,  as  such  effect  on  the  value 
was  the  controlling  feature  of  the  case  and  the  evidence  al- 
ready introduced  on  that  question  was  sharply  conflicting. 

The  general  rule  is,  that  a  trial  court,  in  the  exercise  of 
a  sound  ahd  reasonable  discretion,  has  the  power  to  limit 
the  number  of  witnesses  who  shall  testify  to  a  particular 
fact.     ( 1  Thompson  on  Trials, — 2d  ed. — sec.  353 ;   38  Cyc. 
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I345-)  This  has  often  been  done  on  questions  of  value  or 
damages,  and  the  discretion  of  the  trial  court  in  these  mat- 
ters will  not  be  interfered  with  except  in  cases  of  abuse. 
(2  Lewis  on  Eminent  Domain, — 3d  ed. — sec.  653.)  .  This 
practice  has  been  sanctioned  even  as  to.  witnesses  offered 
to  prove  the  main  facts  in  a  case,  (Jones  on  Evidence,— 
2d  ed. — sec.  814,)  though  in  some  of  the  cases  a  distinction 
is  made  between  direct  and  collateral  issues.  (21  Ency.  of 
PL  &  Pr.  891 ;  3  Ency.  of  Evidence,  sec.  930.)  This  court 
has  discussed  at  various  times  the  question  of  limiting  the 
number  of  witnesses  in  the  trial  of  a  case.  The  authorities 
were  reviewed  at  some  length  in  West  Skokie  Drainage 
District  v.  Dawson,  243  111.  175,  and  the  conclusion  was 
reached  that  the  number  of  expert  witnesses  may  be  limited 
in  the  sound  discretion  of  the  court,  as  may  also  the  num- 
ber of  witnesses  to  prove  a  given  fact  which  is  merely  col- 
lateral to  the  main  issue,  but  that  such  discretion  must  be 
exercised  in  a  manner  not  arbitrary  but  judged  by  the  spe- 
cial facts  of  the  case.  This  case  is  found  in  17  Ann.  Cas. 
776,  with  an  elaborate  note  showing  that  the  authorities  in 
most  jurisdictions  uphold  the  conclusions  reached  by  this 
court. 

Counsel  insist  that  the  witnesses  whose  testimony  was 
rejected  on  this  point  were  not  expert  witnesses,  and  that 
this  court,  in  White  v.  Hermann,  51  111:  243,  and  Chicago, 
Burlington  and  Northern  Railroad  Co.  v.  Bowman,  122  id. 
595,  held  that  even  if  they  were  experts,  as  that  term  is 
used  in  the  law,  the  court  was  without  authority  to  limit 
their  number  on  the  question  of  value  of  real  estate  in  a 
case  of  this  character.  In  White  v.  Hermann,  supra,  this 
court  reversed  the  case  because  the  trial  court  had  unduly 
limited  the  number  of  witnesses  to  four,  who  *were  to  swear 
to  the  value  of  the  property  in  question.  What  was  said 
in  the  opinion  on  the  point  here  in  dispute  was  unneces- 
sary to  a  decision  of  the  case.  In  Chicago,  Burlington  and 
Northern  Railroad  Co.  v.  Bowman,  supra,  the  only  ques- 
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tion  involved  was  which  party  should  be  taxed  with  the 
costs  when  the  witnesses  were  limited  in  number. 

In  discussing  the  question  of  limiting  the  number  of  ex- 
pert witnesses,  the  late  Judge  Cooley,  in  Fraser  v.  Jennison, 
42  Mich.  206,  said  (p.  224)  :  "There  must  be  some  limit 
to  the  reception  of  expert  evidence,  and  that  which  was 
fixed  in  this  case  was  quite  liberal  enough.  To  obtain  such 
evidence  is  expensive,  since  desirable  witnesses  are  not  to 
be  found  in  every  community,  but  an  army  may  be  had  if 
the  court  will  consent  to  their  examination;  and  if  legal 
controversies  are  to  be  determined  by  the  preponderance  of 
voices,  wealth,  in  all  litigation  in  which  expert  evidence  is 
important,  may  prevail  almost  of  course.  But  one  familiar 
with  such  litigation  can  but  know  that  for  the  purposes  of 
justice  the  examination  of  two  conscientious  and  intelligent 
experts  on  a  side  is  commonly  better  than  to  call  more,  and 
certainly  when  five  on  each  side  have  been  examined  the 
limit  of  reasonable  liberality  has  in  most  cases  been  reached. 
The  jury  cannot  be  aided  by  going  farther."  This  court, 
in  Green  v.  Phoenix  Mutual  Life  Ins.  Co.  134  111.  310, 
(10L.  R.  A.  576,  and  note,)  stated  (p.  316)  :  "The  court 
may  undoubtedly  limit  the  number  of  witnesses  called  as 
experts," — citing  Fraser  v.  Jennison,  supra,  in  support  of 
that  doctrine.  The  Michigan  case  on  this  question  has  been 
repeatedly  quoted  with  approval  in  other  jurisdictions.  See 
to  the  same  effect,  American  Stove  Co.  v.  Cleveland  Foun- 
dry Co.  158  Fed.  Rep.  978. 

If  the  three  witnesses  in  question  may  fairly  be  termed 
experts,  they  come  within  the  rule  laid  down  by  this  court 
in  the  Green  case,  above  referred  to,  and  again  approved, 
after  a  review  of  all  of  the  authorities,  in  West  Skokie 
Drainage  District  v.  Dawson,  supra.  Witnesses  are  usually 
called  experts  when  they  possess  peculiar  skill  and  knowl- 
edge upon  the  subject  matter  upon  which  they  are  called  to 
testify.  (2  Words  and  Phrases, — 2d  series, — p.  401,  and 
cases  cited;   Black's  Law  Diet.  461.)     Such  witnesses,  per- 


Digiti 


zed  by  G00gk 


Feb.  M5J         Geohegan  v.  Union  El.  R.  R.  Co.  489 

haps,  might  better  be  called  skilled  than  expert,  for  per- 
sons constantly  engaged  in  special  lines  of  activity  possess 
knowledge  of  certain  facts  not  known  by  ordinary  persons. 
Some  authorities  have  held  that  no  reason  was  perceived 
why  such  witnesses  should  be  spoken  of  as  experts,  though 
persons  competent  to  testify  on  particular  subjects  are,  as 
a  rule,  possessed  of  such  facts,  so  far  as  relates  to  their 
specialty,  that  they  are  frequently  designated  as  experts. 
(17  Cyc.  674,  and  cited  cases.)  All  authorities  seem  to 
agree  that  witnesses  having  the  necessary  qualifications  may 
give  their  opinions  as  to  the  value  of  property.  It  will  not 
be  presumed  that  a  witness  is  competent  to  give  an  opin- 
ion, but  it  must  be  shown  that  he  has  some  peculiar  means 
of  forming  an  intelligent,  correct  judgment  as  to  the  value 
of  the  property  in  question  or  the  effect  upon  it  by  a  par- 
ticular improvement,  beyond  what  is  possessed  by  men  gen- 
erally. This  knowledge  may  be  derived  from  buying  and 
selling,  valuing  and  managing,  real  estate  in  the  town  or 
county  where  the  particular  property  is  situated  or  by  rea- 
son of  being  acquainted  with  property  in  the  neighborhood 
where  it  is  situated,  especially  if  accompanied  by  a  knowl- 
edge of  sales  of  similar  property.  It  is  not  necessary  that 
the  witness  should  have  been  engaged  in  the  real  estate 
business.  The  value  of  such  opinion  will  depend  upon  the 
intelligence  of  the  witness  and  the  knowledge  and  experi- 
ence he  possesses  in  such  matters.  (2  Lewis  on  Eminent 
Domain,  sees.  654-656;  Sewell  v.  Chicago  Terminal  Rail- 
road Co.  177  111.  93.)  Knowledge  of  values  of  property 
often  does  not  depend  upon  such  professional  or  other  spe- 
cial skill  or  training  as  would  entitle  witnesses  to  be  called 
"experts,"  as  that  term  is  generally  understood.  (Jones 
on  Evidence, — 2d  ed. — sec.  363,  and  cases  cited.)  While 
experts  are  frequently  called  upon  to  answer  hypothetical 
questions,  that  is  not  the  general  practice  with  reference  to 
witnesses  called  to  give  evidence  as  to  the  value  of  prop- 
erty or  the  benefits  or  damage  thereto.    Such  witnesses  usu- 
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ally  have  a  personal  knowledge  of  the  facts,  and  testify, 
not  in  answer  to  a  hypothetical  question  as  to  assumed 
facts,  but  upon  their  personal  knowledge  or  observations. 
(Jones  on  Evidence, — 2d  ed. — sec.  375.)  The  three  wit- 
nesses in  question  had  such  personal  knowledge,  and  under 
all  definitions  of  the  term  might  properly  be  classed  as 
skilled  or  expert  witnesses.  They  are  so  called  in  appel- 
lants' original  brief,  as  they  were  also  by  counsel  when  the 
trial  court  made  the  ruling  here  questioned.  Even  if  that 
were  not  true,  they  were  called  upon  to  give  opinion  tes- 
timony, and  under  the  logic  and  reasoning  of  the  rule  laid 
down  as  to  when  trial  courts  should  limit  the  number  of 
witnesses,  we  see  no  reason  why  witnesses  who  would  not 
ordinarily  be  classed  as  experts  but  who  are  competent  to 
give  their  opinions  as  to  the  values  of  property  should  not 
be  limited  in  number,  the  same  as  experts,  technically  so 
called,  can  be  limited,  for,  in  cases  of  this  character,  in  a 
great  city  a  very  large  number  of  persons  could  be  found 
who  could  testify  as  to  the  value  of  property  situated  simi- 
larly to  that  in  controversy. 

Under  the  established  practice  in  this  State  as  to  lim- 
iting the  number  of  experts  to  testify  on  either  side,  the 
court  had  authority  to  so  limit  them  in  the  trial  of  this 
cause.  In  the  light  of  the  facts  in  this  case,  having  in  mind 
that  only  three  witnesses  testified  for  appellees  and  five  for 
appellants  as  to  the  value  of  the  property  and  its  injury  or 
benefit  by  the  construction  and  operation  of  the  railroad, 
we  do  not  think  it  can  be  held  that  appellants  were  injured 
by  this  ruling. 

Charles  D.  Richards,  a  witness  for  the  appellees,  testi- 
fied as  to  the  value  of  the  property  after  the  railroad  was 
put  in  operation,  stating,  among  other  things,  that  he  did 
not  take  into  consideration,  in  his  estimate,  the  amount  of 
travel  brought  by  the  elevated  road,  though  in  his' judgment 
that  travel  was  beneficial;  that  he  could  not  estimate  that 
benefit  or  separate  it  from  other  facts  going  to  fix  the  value, 
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and  he  did  not  fix  it  either  way.  Counsel  for  appellants 
insist  that  the  court  erred  in  not  allowing  their  motion  to 
strike  the  evidence  of  this  witness  from  the  record.  The 
argument  of  counsel  goes  only  to  the  weight  that  should  be 
given  to  this  witness'  testimony.  The  motion  was  properly 
overruled. 

Counsel  for  the  appellees,  in  his  opening  to  the  jury, 
admitted  that  his  clients  had  signed  frontage  consents  for 
the  construction  of  the  railroad  in  Fifth  avenue.  The 
court  thereafter  permitted  counsel  to  withdraw  this  state- 
ment from  the  consideration  of  the  jury  and  refused  to 
permit  counsel  for  appellants  to  go  into  an  investigation  of 
that  question  on  the  cross-examination  of  certain  witnesses. 
It  is  insisted  that  this  ruling  was  erroneous.  The  signing 
of  the  frontage  consents  was  immaterial  on  the  question  of 
damages,  as  such  consents  would  not  amount  to  a  release  of 
damages  or  an  admission  in  any  way  affecting  the  amount. 
.  The  court,  at  the  request  of  appellees,  instructed  the 
jury  that  if  they  found  a  verdict  for  them  they  should  take 
into  consideration  the  lapse  of  time  which  had  occurred 
since  the  construction  of  the  railroad  and  include  in  their 
verdict  a  sum  equal  to  five  per  cent  per  annum  upon  the 
amount  of  damages.  Counsel  for  appellants  insist  that  this 
instruction,  under  the  law  of  this  State,  was  error.  On 
the  question  when  interest  shall  be  allowed  there  is  a  great 
contrariety  of  decisions.  The  courts  of  this  country  allow 
interest  more  liberally  than  in  England.  The  American 
courts  seem  to  look  upon  interest  as  a  natural  incident  of 
the  growth  of  the  money,  while  the  English  courts  treat  it 
as  something  independent,  only  to  be  had  by  virtue  of  some 
positive  agreement  or  statute.  Whether  interest  shall  or 
shall  not  be  allowed  in  certain  cases  is  by  no  means  free 
from  difficulty.  The  most  general  classification  of  causes 
of  action  with  reference  to  interest  is  as  to  liquidated  and 
unliquidated  demands.  The  rule  is  quite  general  that  in- 
terest is  not  allowed  on  unliquidated  damages  or  demands. 
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Often,  as  to  unliquidated  demands,  the  defendant  has  no 
means  of  knowing  in  advance  of  proof  what  the  precise  pe- 
cuniary damage  has  been.  In  many  jurisdictions,  in  actions 
of  tort  interest  cannot  be  recovered.  In  other  jurisdictions, 
however,  interest  may  be  included  as  a  part  of  the  damages 
in  cases  of  torts  against  property.  (2  Sutherland  on  Dam- 
ages,— 3d  ed. — sees.  32,  33,  347,  348;  1  Sedgwick  on  Dam- 
a£es> — 9th  ed. — sees.  292,  299,  315,  316;  22  Cyc.  1500, 
and  cited  cases;  16  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
1027;  Cochran  v.  City  of  Boston,  27  Ann.  Cas.  (1913&) 
206,  and  note;  Lester  v.  Highland  Boy  Gold  Mining  Co. 
1  Ann.  Cas.  (Utah)  761,  and  note;  Fell  v.  Union  Pacific 
Railzvay  Co.  28  L.  R.  A.  [N.  S.]  1,  and  note.)  In  this 
State  the  decisions  have  followed  the  English  rule,  and  have 
held  that  the  recovery  of  interest  depended  entirely  upon 
the  statute.  In  a  very  early  case  it  was  held  that  at  com- 
mon law  interest  could  not  be  recovered  except  upon  a  con- 
tract to  pay  it,  and  that  it  was  regulated  in  this  State  by 
statute.  (Sammis  v.  Clark,  13  111.  544.)  That  decision  in 
this  regard  has  frequently  been  quoted  with  approval  by 
this  court  and  the  doctrine  adhered  to  that  the  recovery  of 
interest  depended  entirely  upon  the  statute.  City  of  Pekin 
v.  Reynolds,  31  111.  529;  Flake  v.  Carson,  33  id.  518;  Illi- 
nois Central  Railroad  Co.  v.  Cobb,  72  id.  148;  Fowler  v. 
Harts,  149  id.  592;   Dady  v.  Condit,  209  id.  488. 

Section  2  of  our  statute  on  interest  provides,  among 
other  things,  that  interest  shall  be  allowed  on  money  lent 
or  advanced  for  the  use  of  another ;  on  money  due  on  set- 
tlement of  account  from  the  day  of  liquidating  accounts  be- 
tween the  parties  and  "ascertaining  the  balance ;  on  money 
received  to  the  use  of  another  and  retained  without  the 
owner's  knowledge;  and  on  money  withheld  by  an  unrea- 
sonable and  vexatious  delay  of  payment."  Under  the  au- 
thorities in  this  State,  where  property  has  been  wrongfully 
taken,  an  action  of  trespass  or  trover  may  be  maintained 
and  interest  properly  recovered,  based  on  the  construction 
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of  this  statute  that  interest  is  authorized  when  there  has 
been  an  unreasonable  and  vexatious  delay  of  payment.  In 
Illinois  Central  Railroad  Co.  v.  Cobb,  supra,  it  was  stated, 
on  page  153:  "There  can  be  no  difference  between  the 
delay  of  payment  of  a  moneyed  demand  and  one  where 
property  has  been  wrongfully  taken,  or  taken  and  converted 
into  money  or  its  equivalent.  The  two  rest  upon  the  same 
principle."  In  Chicago  and  Northwestern  Railway  Co.  v. 
Shultz,  55  111.  421,  after  deciding  the  case  upon  other 
grounds,  it  was  stated  that  in  an  action  on  the  case  to  re- 
cover for  an  injury  to  the  property  resulting  from  the  neg- 
ligence of  the  defendant,  it  was  proper  to  allow  the  plaintiff 
interest  from  the  time  the  injury  was  done.  What  was 
said  there  on  this  point  was  later  held  by  this  court  to  be 
dictum,  merely,  and  to  be  disregarded.  Toledo,  Peoria  and 
Warsaw  Railway  Co.  v.  Johnston,  74  111.  83. 

Counsel  for  appellants  insist  that  the  same  rule  should 
apply  in  cases  of  this  kind  as  to  the  allowance  of  interest 
as  is  applied  in  condemnation  proceedings.  The  question 
of  interest  in  eminent  domain  cases  has  been  the  subject  of 
a  great  diversity  of  opinion.  In  the  absence  of  any  statu- 
tory provisions  controlling,  the  special  rules  in  respect  to 
interest  must  be  derived  from  constitutional  principles  re- 
quiring just  compensation  to  be  paid  for  property  taken. 
(2  Lewis  on  Eminent  Domain, — 3d  ed. — sec.  742.)  This 
court  has  had  occasion  more  than  once  to  rule  on  the  ques- 
tion of  interest  in  eminent  domain  matters.  In  Cook  v. 
South  Park  Comrs.  61  111.  115,  it  was  stated  that  "inter- 
est should  be  allowed  upon  judgments,  when  final,  in  pro- 
ceedings of  this  character.  They  are  within  the  spirit,  if 
not  the  terms,  of  the  statute,  which  allows  interest  upon 
all  judgments  recovered."  The  rule  as  there  laid  down  was 
referred  to  with  approval  in  Bertholf  v.  Quinlan  Bros.  & 
Co.  68  111.  297,  South  Park  Comrs.  v.  Dunlevy,  91  id.  49, 
and  City  of  Chicago  v.  Palmer,  93  id.  125.  It  is  apparent 
from  the  reasoning  of  this  court  in  these  and  other  deci- 
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sions  touching  the  question  of  interest  in  eminent  domain 
proceedings,  that  interest  was  allowed  in  such  matters  after 
judgment,  because  then  the  amount  of  damages  was  consid- 
ered fixed  or  liquidated.  (See  Beveridge  v.  West  Chicago 
Park  Cotnrs.  ioo  111.  75;  Phillips  v.  South  Park  Comrs. 
119  id.  626;  Moll  v.  Sanitary  District,  228  id.  633;  Tu- 
dor v.  Rapid  Transit  Railroad  Co.  164  id.  73.)  In  this 
case,  the  only  ground,  under  the  statute,  that  can  be  urged 
for  the  allowance  of  interest  would  be  for  unreasonable 
and  vexatious  delay  as  to  the  payment  of  damages.  The 
amount  of  liability,  if  any,  was  unascertained  until  the  ver- 
dict, and  the  delay  in  the  ascertainment  does  not  appear 
from  this  record  to  have  been  more  the  fault  of  appellants 
than  of  appellees.  There  is  nothing  in  this  record  indicat- 
ing that  the  appellants  or  their  counsel  have  been  guilty  of 
using  unreasonable  or  vexatious  methods  in  preventing  a 
speedy  adjustment  of  the  controversy.  Mere  delay  of  pay- 
ment or  the  defense  of  a  suit  does  not  authorize  a  recovery 
of  interest.  The  delay  of  payment  must  be  both  unreason- 
able and  vexatious  and  have  arisen  from  the  fault  of  the 
debtor.  Hitt  v.  Allen,  13  111.  592;  Devine  v.  Edwards, 
101  id.  138;  West  Chicago  Alcohol  Works  v.  Sheer,  104 
id.  586;  Mueller  v.  Northwestern  University,  195  id.  236. 
The  precise  question  as  to  interest  here  under  consid- 
eration was  decided  in  City  of  Chicago  .v.  Allcock,  86  111. 
384.  That  was  an  action  for  damages  to  real  estate  caused 
by  the  construction  of  a  tunnel,  the  property  of  the  plain- 
tiff being  seriously  damaged  by  the  subsequent  sinking  of 
the  surface  of  the  ground.  The  court  said  (p.  385)  :  "In- 
terest cannot  be  recovered  in  this  State,  in  any  case,  except 
where  the  statute  authorizes  it.  At  common  law  it  could 
be  recovered  in  no  case  except  where  there  was  an  express 
agreement  to  pay.  Interest  may,  then,  be  regarded  as  de- 
pending upon,  and  as  the  creature  of,  the  statute."  And 
again,  on  page  386 :  "The  city  had  the  "undoubted  right  to 
make  the  improvement,  and  in  the  exercise  of  that  right  it 
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had  the  power  to  construct  the  tunnel  through  the  lands  of 
the  plaintiff.  If  in  making  the  improvement  the  property 
of  plaintiff  was  damaged  the  city  would  be  bound  to  re- 
spond in  damages,  but  the  damages  sustained  could  not  be 
regarded  a  debt  due  from  the  city  until  the  same  was  as- 
certained by  a  jury,  nor  could  the  city  be  regarded  as  with- 
holding money  by  an  unreasonable  and  vexatious  delay  of 
payment."  That  decision  has  been  quoted  with  approval 
by  this  court  in  South  Park  Comrs.  v.  Dunlevy,  supra,  and 
Fozder  v.  Harts,  supra,  and  is  generally  recognized  in  other 
jurisdictions  and  by  all  writers  on  the  subject  as  the  law 
of  this  State.  The  Supreme  Court  of  the  United  States, 
in  United  States  Mortgage  Co.  v.  S perry,  138  U.  S.  313, 
said,  in  citing  this  and  other  Illinois  decisions,  on  page  338 : 
"In  Illinois  the  whole  subject  [of  interest]  is  regulated  by 
statute,  and  interest  cannot  be  recovered  unless  the  statute 
authorizes  it." 

Counsel  for  the  appellees  have  argued  forcibly  and  at 
length  that  the  rule  here  as  to  interest  in  cases  of  this 
character  is  contrary  to  the  weight  of  authority,  and  that 
the  court  should  overrule  the  long  established  doctrine  of 
this*  State  in  order  to  allow  property  owners  whose  prop- 
erty has  been  damaged  in  cases  of  this  character. to  recover 
just  compensation  for.  the  injury.  This  argument  would 
not  be  without  merit  if  addressed  to  the  legislature  but 
can  be  of  little  weight  when  addressed  to  a  court,  under 
the  law  as  it  has  heretofore  existed  on  this  question.  The 
statute  covering  the  recovery  of  interest  was  enacted,  sub- 
stantially as  it  now  exists,  in  1845.  It  was  re-written  in 
1874  with  some  changes,  and  has  since  then  been  slightly 
amended  by  the  legislature.  Had  there  been  any  such  great 
need  for  change  of  the  law  in  this  regard  as  insisted  on 
by  counsel  for  appellees,  it  might  well  be  argued  that  the 
legislature  would  long  ago  have  appreciated  the  situation. 
It  is  obvious  from  the  great  conflict  of  decisions  on  the 
question  of  interest  and  the  different  rules  laid  down  in 
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the  various  jurisdictions,  both  in  this  country  and  in  Eng- 
land, that  all  persons  do  not  agree  as  to  what  is  the  proper 
rule.  The  law  can  only  be  known  if  fixed  and  established 
rules  are  adhered  to  consistently.  Manifestly,  not  only  the 
interests  of  the  State  but  of  the  individual,  as  well  as  the 
proper  administration  of  justice,  require  that  there  shall 
be  settled  rules  in  the  interpretation  of  the  law,  otherwise 
we  would  have  "confusion  worse  confounded."  "After  re- 
peated decisions  on  the  same  point  by  this  court  the  maxim 
stare  decisis  should  prevail,  it  being  for  the  best  interests 
of  society  that  there  should  be  some  permanency  in  judicial 
decisions,  so  that  the  law  may  be  known,  and  when  known 
pursued  and  obeyed.  It  should  be  a  shield  and  a  guide, 
and  not  a  snare,  for  those  who  may  come  within  its  oper- 
ation." (Hopkins  v.  McCann,  19  111.  113.)  "Property  is 
purchased  on  the  faith  of  the  stability  of  decisions  of  the 
courts,  and  it  is  essential  that  questions,  when  once  decided, 
should  no  longer  be  considered  open  or  doubtful  or  sub- 
ject to  change.  Legislation  can  only  affect  the  future,  but 
when  courts  vacillate  and  overturn  their  own  decisions  the 
evils  may  be  incalculable.  They  operate  retrospectively, 
and  may  often  disturb  rights  which  should  be  regarded  as 
certain  and  fixed."  (Braxon  v.  Bressler,  64  111.  488.)  The 
Supreme  Court  of  the  United  States,  in  Gelpcke  v.  City 
of  Dubuque,  1  Wall.  175,  where  the  decision  of  a  State 
Supreme  Court  overruling  a  number  of  its  own  former 
decisions  was  being  considered,  refused  to  follow  the  last 
decision,  and  said :  "It  cannot  be  expected  that  this  court 
will  follow  every  such  oscillation,  from  whatever  cause 
arising,  that  may  possibly  occur."  This  rule  is  grounded 
on  public  policy,  and  should  be  observed  unless  more  harm 
than  good  will  result  from  so  doing.  It  has  always  been 
most  strictly  followed  where  property  or  contract  rights 
were  involved.  It  should  never  be  departed  from  except 
for  most  serious  causes,  and  "wherever  the  construction  of 
a  statute  has  been  repeatedly  given  in  the  same  way,  or 
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where  a  construction  has  been  given  and  acquiesced  in  for 
a  number  of  years,  it  would  be  manifestly  improper  for  a 
court  to  disturb  questions  thus  settled/'  (Bozvers  v.  Green, 
i  Scam.  42;  Sutherland  on  Stat.  Const,  sec.  314.)  The 
decisions  of  this  court,  while  unreversed,  necessarily  form 
the  absolute  law  of  cases  and  enter  with  very  decisive  effect 
into  the  body  of  the  law.  Numerous  and  valuable  rights 
may  often  be  claimed  under  them.  (Wells  on  Stare  De- 
cisis, chap.  41.)  The  rule  that  the  recovery  of  interest  will 
only  be  permitted  when  authorized  by  statute  has  always 
been  the  law  in  this  State,  adhered  to  for  nearly  a  century. 
To  set  aside  this  long  line  of  decisions  on  this  question  at 
this  late  date  because,  as  argued  by  counsel,  great  injustice 
would  otherwise  be  done  in  this  case,  would,  in  our  judg- 
ment, result  in  more  harm  than  good  in  the  administration 
of  justice.  The  legislature  may  change  this  rule  if  public 
policy  requires  such  a  change.  We  do  not  deem  it  the 
province  of  the  court  so  to  do.  The  court  erred  in  giving 
this  instruction  as  to  interest. 

Appellants  complain  of  the  fifth  instruction  given  on 
behalf  of  appellees.  It  told  the  jury  that  the  action  was 
brought  for  damages  to  the  plaintiffs'  property  arising  from 
the  "construction"  of  the  structure  in  the  street  for  elevated 
railroad  purposes.  The  erection  of  the  structure,  alone, 
may  have  been  injurious,  but  the  question  was  what  was 
the  combined  effect  of  construction  and  operation.  Appel- 
lants claim  that  it  was  beneficial.  The  total  effect  of  the 
construction  and  operation  of  the  railroad  was  the  injury 
appellees  had  the  right  to  complain  of,  if  there  was  an  in- 
jury. The  instruction  should  not  have  confined  the  claim 
to  the  "construction,"  only. 

Appellees'  eighth  instruction  told  the  jury  that  in  arriv- 
ing at  a  verdict  they  were  to  consider  "such  elements  of 
benefits  or  damages  which  in  an  appreciable  degree  are 
capable  of  estimation  in  dollars  and  cents,  in  connection 
with  other  of  such  elements  as  are  shown  by  the  evidence 
266  -  32 
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in  the  case."  This  court  held  in  the  former  decision  of 
this  case  (258  111.  352,)  that  it  was  the  duty  of  the  jury 
to  ascertain  the  total  effect  of  the  thing  complained  of  as 
a  damage  or  benefit,  and  this  they  may  do  although  they 
cannot  estimate  in  money  each  element  of  the  benefit  or 
damage.  The  instruction  here  is  so  worded  that  it  might 
mislead  the  jury  into  believing  that  they  could  only  take 
into  consideration  such  elements  of  benefits  or  damages  as 
were  capable  of  each  being  individually  itemized  in  dollars 
and  cents.  The  instruction  as  worded  should  not  have  been 
given. 

Counsel  for  appellants  further  contend  that  the  court 
erred  in  refusing  to  give  two  instructions,  numbered  18 
and  19,  requested  by  them.  One  told  the  jury  that  if  they 
found  that  from  1894  to  1898  there  was  a  financial  panic, 
not  produced  by  appellants,  which  affected  the  market  value 
of  the  property  in  question  detrimentally,  any  diminution 
in  value  due  to  the  panic  should  not  be  charged  to  the  con- 
struction and  operation  of  the  railroad.  The  other  told  the 
jury  that  if  they  found  that  from  1890  to  1892  there  was 
a  general  increase  in  the  market  value  of  property  on  Fifth 
avenue  caused  by  the  location  of  the  World's  Columbian 
Exposition,  and  that  such  increase  was  temporary  and  not 
permanent,  then  evidence  of  sales  or  leases,  during  those 
years,  of  property  so  affected  in  its  market  value  should 
not  be  considered  as  a  test  of  the  value  of  the  premises  in 
question.  These  instructions  called  particular  attention  to 
certain  portions  of  the  evidence.  They  isolated  a  fact  and 
called  the  attention  of  the  jury  to  it.  This  court  has  re- 
peatedly held  such  instructions  objectionable.  (Weston  v. 
Teufel,  213  111.  291;  Stern  v.  Smith  &  Co.  225  id.  430; 
Helbig  v.  Citizen's  Ins.  Co.  234  id.  251.)  Appellants'  in- 
struction 3  given  to  the  jury  told  them,  in  general  terms, 
that  they  should  not  take  into  consideration,  in  fixing  the 
value,  facts  and  circumstances  that  existed  independently 
of  and  not  attributable  to  the  construction,  operation  and 
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maintenance  of  the  defendants'  railroad.  This  fully  cov- 
ered these  questions  so  far  as  appellants  were  entitled  to 
have  the  jury  instructed  concerning  them.  There  was  no 
error  in  refusing  these  instructions. 

Counsel  for  appellees  argues  that  the  court  erred  in  re- 
fusing their  requested  instruction  to  the  jury  to  exclude 
from  their  consideration  all  benefit  which  accrued  to  the 
premises,  or  to  the  owner  thereof,  by  reason  of  improved 
travel  facilities  furnished  by  said  elevated  railroad.  The 
argument  now  urged  in  support  of  this  instruction  is,  in 
effect,  the  same  that  was  urged  in  this  court  on  the  for- 
mer hearing  of  this  case  and  in  the  case  of  Brand  v.  Union 
Elevated  Railroad  Co.  258  111.  133,  to  induce  the  court  to 
overrule  its  former  decisions  on  that  question.  The  court, 
in  the  last  case  just  referred  to,  after  reviewing  the  previ- 
ous decisions,  quoted  with  approval  the  rule  laid  down  on 
that  question  in  Metropolitan  West  Side  Elevated  Rail- 
way  Co.  v.  Stickney,  150  111.  362,  where  it  was  said  that 
"if  property  is  enhanced  in  value  by  reason  of  the  improve- 
ment, as  distinguished  from  the  general  benefits  to  the 
whole  community  at  large,  it  is  said  to  be  specially  bene- 
fited, and  is  to  be  assessed  for  the  special  benefits  not- 
withstanding every  other  piece  of  property  upon  or  near 
the  improvement  may  be  to  a  greater  or  less  degree  like- 
wise specially  benefited."  The  argument  is  made  here,  as 
it  was  on  the  prior  hearing  and  in  the  Brand  case,  that  the 
benefits  by  reason  of  improved  travel  facilities  furnished  by 
the  elevated  railroad  are  not  to  be  considered  by  the  jury 
on  a  question  such  as  they  had  here  under  consideration. 
The  evidence  tended  to  show  that  the  effect  of  the  elevated 
railroad  was  to  create  a  great  increase  in  the  number  of 
persons  passing  appellees'  premises,  who  left  or  took  the 
trains  there,  and  that  the  effect  of  such  additional  travel 
was  to  increase  the  market  value  of  the  premises.  This 
enhancement  in  value,  under  the  rule  announced,  is  a  spe- 
cial benefit  which  the  jury  must  take  into  consideration  in 
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determining  the  amount  of  damages  and  benefits.  Nothing 
was  said  in  Eldorado,  Marion  and  Southwestern  Railroad 
Co.  v.  Everett,  225  111.  529,  that  in  any  way  conflicts  with 
the  rule  as  thus  laid  down  in  the  Stickney  case,  in  view  of 
the  facts  under  consideration  in  those  cases.  The  court  did 
not  err  in  refusing  the  instruction  in  question. 

Counsel  for  the  appellees  further  argues%  that  the  court 
erred  in  refusing  instruction  10  requested  in  their  behalf, 
which  read: 

"The  jury  are  instructed  that  if  you  find,  from  the  evi- 
dence, that  the  premises  in  question  were  damaged  by  the 
construction  of  the  elevated  railroad  in  the  street  on  which 
said  premises  abut,  and  find,  from  the  evidence,  the  amount 
of  such  damage,  the  burden  of  showing  any  offset  to  or 
reduction  of  the  amount  of  such  damage  by  reason  of  mar- 
ket benefit  from  travel  facilities  furnished  by  the  so-called 
'Loop*  railroad  to  the  premises  in  question  is  upon  the 
defendant." 

In  this  State  it  has  been  settled  that  to  decide  whether 
the  land  is  damaged  by  the  construction  of  a  railroad  in 
front  of  it,  such  as  here,  requires  "that  every  element  aris- 
ing from  the  construction  and  operation  of  the  railroad 
or  other  public  improvement  which  in  an  appreciable  de- 
gree, capable  of  ascertainment  in  dollars  and  cents,  enters 
into  the  diminution  or  increase  of  the  value  of  the  particu- 
lar property,"  should  be  taken  into  consideration.  {West 
Side  Elevated  Railroad  Co.  v.  Stickney,  supra,  p.  383.) 
The  whole  issue  in  a  case  of  this  kind  is  whether  the  land 
was  damaged.  The  affirmative  of  this  issue  rested  upon 
appellees.  To  prove  that  question  involved  a  consideration 
of  the  elements  of  benefit  and  damage.  Under  the  rulings 
in  this  court  the  burden  of  proof  on  that  issue  was  neces- 
sarily upon  appellees.  "A  party  who  claims  compensation 
for  a  legal  injury  must  show,  as  a  part  of  his  case,  that 
he  has  suffered  a  loss  through  the  injury,  and  the  burden  of 
proving  what  loss  he  has  suffered  is  upon  him."     ( 1  Sedg- 
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wick  on  Damages, — 9th  ed. — sec.  170.)  The  burden  is 
upon  the  plaintiff,  in  a  case  of  this  kind,  to  show  that  but 
for  the  railroad  his  premises  would  have  been  worth  more 
than  the  evidence  shows  them  to  be.  (1  Nellis  on  Street 
Railways, — 2d  ed. — sec.  234.)  The  instruction  was  rightly 
refused. 

The  correctness  of  certain  rulings  as  to  other  instruc- 
tions given  and  refused  is  questioned  by  both  parties.  We 
find  no  serious  error  in  the  rulings  as  to  any  of  them. 

The  judgment  of  the  superior  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 


Edward  T.  Fahey,  Plaintiff  in  Error,  vs.  The  Town  of 
The  City  of  Bloomington  et  al.  Defendants  in  Error. 

Opinion  filed  February  17,  1915. 

Release  of  errors — act  of  the  defendant  cannot  release  error 
in  dismissing  complainant's  bill.  The  act  of  the  defendant  in  pay- 
ing a  claim  after  the  dismissal,  for  want  of  equity,  of  a  bill  by 
a  tax-payer  to  enjoin  such  payment  cannot  operate  as  a  release 
of  errors  by  the  complainant,  who  was  in  no  way  responsible  for 
such  payment,  as  the  acts  relied  upon  as  constituting  a  release  of 
errors  must  be  by  a  party  having  a  right  to  release  errors. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

D.  D.  Donahue,  for  plaintiff  in  error. 

A.  W.  Peasley,  City  Attorney,  Welty  &  Whitmore, 
and  O'Connell  &  Dolan,  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  to  review  a  decree  of 
the  circuit  court  of  McLean  county  dismissing  for  want 
of  equity  a  bill  in  chancery  filed  by  plaintiff  in  error  in  his 
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capacity  as  a  tax-payer.  In  his  brief  plaintiff  in  error  says 
the  bill  was  filed  "to  enjoin  the  payment  of  the  cost  and 
expense  of  printing  a  ballot  used  at  a  combined  township 
and  city  election  held  on  the  seventh  day  of  April,  A.  D. 
1914,  and  also  the  submission  of  the  question,  to-wit, 
'Shall  this  town,  the  town  of  the  city  of  Bloomington, 
become  anti-saloon  territory  ?'  "  The  bill  sets  out  numer- 
ous grounds  of  objection  to  the  validity  of  the  election  in 
the  town  of  the  city  of  Bloomington  held  in  April,  1914, 
among  them  that  the  city  of  Bloomington  and  the  town  of 
the  city  of  Bloomington  are  co-extensive  with  each  other, 
that  by  ordinance  the  city  clerk  is  made  the  town  clerk,  and 
that  the  ballots  prepared  by  the  clerk  and  voted  at  said  elec- 
tion were  illegal  and  void.  The  bill  alleges  that  the  ballots 
used  at  the  election  combined  the  names  of  candidates  for 
city  and  township  offices;  that  one  ballot  was  printed  for 
and  voted  by  men,  containing  the  names  of  all  the  candi- 
dates for  city  and  township  offices,  and  another  ballot  was 
printed  for  and  voted  by  women,  containing  the  names, 
only,  of  candidates  for  alderman,  assessor  and  assistant 
supervisors  and  omitting  the  names  of  candidates  for  police 
magistrate,  justice*  of  the  peace  and  constable,  which  were 
printed  only  on  the  men's  ballot.  Below  the  names  of  can- 
didates on  both  ballots  was  printed  the  proposition,  "Shall 
this  town,  the  town  of  the  city  of  Bloomington,  become 
anti-saloon  territory?"  The  bill  alleges  the  women's  bal- 
lots were  printed  by  the  Pantagraph  Printing  and  Station- 
ery Company  at  a  cost  of  $97.60.  The  bill  alleges  that  the 
ballots  were  illegal  and  the  cost  of  printing  them  was  not 
a  proper  charge  against  the  town,  and  prays,  among  other 
things,  that  the  payment  of  the  cost  of  printing  the  women's 
ballots  be  enjoined.  The  constitutionality  of  certain  stat- 
utes was  challenged  in  the  bill.  A  demurrer  to  the  bill  by 
defendants  was  sustained  and  the  bill  dismissed  for  want 
of  equity,  and  a  writ  of  error  has  been  sued  out  of  this 
court  by  complainant  to  reverse  that  decree. 
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Defendants  have  not  joined  in  error  or  appeared  to  the 
merits  of  the  suit  but  have  filed  a  plea  of  release  of  errors, 
and  the  complainant  has  demurred  to  said  plea.  The  issue 
of  law  raised  by  this  plea  and  demurrer  presents  the  only 
question  for  determination  at  this  time. 

The  plea  avers  that  after  the  decree  was  entered  in  the 
circuit  court  dismissing  the  bill,  and  before  the  writ  of  er- 
ror was  sued  out,  the  town  of  the  city  of  Bloomington  paid 
the  Pantagraph  Printing  and  Stationery  Company  the  said 
sum  of  $97.60  for  printing  the  ballots  used  and  voted  (by 
women)  at  said  election,  and  this  the  plea  relies  upon  as  a 
release  of  the  errors. 

The  right  to  prosecute  a  writ  of  error  may  be  waived 
by  a  formal  release  of  errors  or  by  the  voluntary  acts  of 
the  party  with  knowledge  of  the  facts  constituting  a  recog- 
nition of  the  correctness  and  validity  of  the  judgment  or 
decree.  Where  a  party  recovering  a  judgment  or  decree 
voluntarily  accepts  the  benefits  thereof,  knowing  the  facts, 
he  is  estopped  to  afterwards  prosecute  a  writ  of  error.  Ac- 
ceptance of  the  benefits  of  a  judgment  or  decree  under  such 
circumstances  operates  as  a  release  of  errors  and  may  be 
so  pleaded,  (Ruckman  v.  Alwood,  44  111.  183;  Corwin  v. 
Shoup,  76  id.  246;)  but  the  acts  of  the  defendants  in  er- 
ror, for  which  plaintiff  in  error  was  in  no  way  responsible, 
cannot  operate  to  release  errors  complained  of  by  plain- 
tiff in  error.  The  acts  relied  upon  as  constituting  the  re- 
lease must  be  the  acts  of  a  party  having  a  right  to  release 
errors.  (Henrickson  v.  VanWinkle,  21  111.  274.)  The  plea 
is  not  good  as  a  release  of  errors  and  the  demurrer  to  it 
is  sustained. 

By  virtue  of  the  statute  (Practice  act,  sec.  109,)  de- 
fendants in  error  will  be  permitted  to  join  in  error  and  file 
briefs  on  the  merits  if  they  shall  so  desire. 

Demurrer  sustained. 
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Juua  H.  McDonnell,  Appellee,  vs.  Jacob  Glos, 
Appellant. 

•Opinion  filed  February  17,  1915. 

1.  Registration  of  title— when  written  assent  to  registration 
need  not  be  acknowledged.  T*he  written  assent  of  the  trustee  in 
a  deed  of  trust,  and  of  the  legal  holder  of  the  note  secured,  to 
the  initial  registration  of  the  title  to  the  premises,  need  not  be  ac- 
knowledged but  the  proof  of  its  execution  may  be  heard  by  the 
court.     (Mooney  v.  Valentynovicz,  262  111.  355,  followed.) 

2.  Same — when  defendant  cannot  complain  because  defaulted 
defendants  were  not  properly  brought  in.  In  a  proceeding  for  the 
initial  registration  of  title,  where  no  question  is  raised  as  to  the 
sufficiency  of  the  evidence  to  show  that  the  applicant  has  a  title 
good  as  against  everybody,  a  defendant  who  was  served  with  pro- 
cess and  appeared  cannot  complain  that  the  publication  proceed- 
ings as  to  non-resident  defendants,  with  whom  he  was  in  no  way 
connected,  were  too  defective  to  confer  jurisdiction  over  them. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Alben  F.  Bates,  for  appellant. 

Winters,  Price  &  Stevens,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

An  appeal  was  taken  in  this  case  by  Jacob  Glos  from  a 
decree  of  the  circuit  court  of  Cook  county  declaring  Julia 
H.  McDonnell  to  be  the  owner  in  fee  simple  of  certain  land 
in  Cook  county  and  directing  the  registration  of  her  title. 
Frank  Nay,  the  trustee  in  a  trust  deed  securing  a  promis- 
sory note  for  $3000,  and  Minnie  E.  Clemmer,  the  owner  of 
the  note,  assented  to  the  registration  of  the  title.  Jacob 
Glos  and  two  other  defendants  were  served  with  process  and 
Glos  alone  answered.  Other  defendants  were  notified  by 
publication  and  did  not  answer. 

The  appellant  contends  that  the  assent  of  Frank  Nay 
and  Minnie  E.  Clemmer  was  not  sufficient  to  warrant  the 
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decree  because  not  acknowledged  in  the  manner  provided 
in  the  Land  Registration  act  iof  the  acknowledgment  of 
the  assent  of  the  husband  or  wife  of  the  applicant  to  the 
registration.  The  decree  found  that  Prank  Nay  and  Min- 
nie E.  Clemmer  had  filed  their  assent  in  writing  to  the  reg- 
istration, and  the  appellant's  contention  is  disposed  of  in 
Mooney  v.  Valentynovicz,  262  111.  355,  where  it  is  held  that 
such  assent  need  not  be  acknowledged  but  that  proof  of  its 
execution  may  be  heard  by  the  court. 

It  is  insisted  that  the  proceedings  whereby  the  defend- 
ants, who  were  non-residents  or  whose  places  of  residence 
were  unknown,  were  notified  by  publication  were  so  defect- 
ive that  the  court  acquired  no  jurisdiction  to  adjudicate  as 
to  them.  The  appellant  answered,  and  no  question  is  raised 
as  to  the  sufficiency  of  the  evidence  to  show  that  the  plain- 
tiff's title  was  good  against  everybody.  We  have  held  that 
in  such  case  a  defendant  who  was  served  cannot  complain 
of  the  decree  because  other  defendants  who  were  defaulted 
were  not  properly  served  with  process  or  otherwise  brought 
into  court.     O'Laughlin  v.  Covcll,  222  111.  162. 

The  appellant  insists  that  because  the  decree  is  not  bind- 
ing upon  the  defendants  not  served  the  applicant  has  failed 
to  show  a  title  which  is  good  against  all  the  world,  as  we 
have  held  he  must  do  upon  an  application  for  the  initial 
registration  of  title  in  fee  simple.  (Glos  v.  Kingman  & 
Co.  207  111.  26;  Glos  v.  Cessna,  id.  69;  Waugh  v.  Glos, 
246  id.  604.)  This  conclusion  does  not  follow.  Unless  the 
applicant  has  shown  a  title  of  the  nature  proper  to  be  reg- 
istered,—that  is,  good  against  all  the  world, — the  applica- 
tion should  be  dismissed,  without  regard  to  the  question 
whether  the  claim  of  title  of  a  defendant  is  a  good  title 
or  a  mere  cloud.  If,  on  the  other  hand,  the  applicant  has 
shown  such  a  title  as  may  be  registered  he  may  then  have 
the  incidental  relief  of  the  removal  of  clouds  from  such 
title,  and  if  a  decree  of  registration  is  entered  which  also 
removes  the  cloud  of  a  defendant's  claim  of  title,  such  de- 
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fendant  cannot  insist  upon  the  want  of  service  upon  another 
defendant  with  whom  he  is  in  no  way  connected,  as  error. 

It  is  objected  to  the  application  that  in  the  statement  of 
liens  and  encumbrances,  as  provided  for  in  the  fifth  para- 
graph of  the  form  of  application  given  in  section  13  of 
the  Land  Registration  act,  the  applicant  omitted  to  state  the 
book  and  page  where  the  $3000  trust  deed  to  Frank  Nay 
was  recorded.  No  objection  to  the  application  or  to  the 
evidence  introduced  was  brought  to  the  attention  of  the 
circuit  court,  and  the  omission  cannot  be  availed  of  here. 

The  decree  is  affirmed.  ^^  ^^ 


T^E  People  ex  rel.  George  D.  Gordon  et  al.  Appellants, 
vs.  Charles  B.  Darrough  et  al.  Appellees. 

Opinion  Hied  February  17,  ig  15. 

1.  Quo  warranto — -court  may,  during  the  term,  set  aside  order 
granting  leave  to  file  information.  Whenever  it  is  made  to  appear 
to  the  court  that  leave  to  file  an  information  in  the  nature  of  quo 
warranto  has  been  improvidently  granted  or  has  been  allowed  un- 
der any  misapprehension  of  the  facts  or  the  law,  the  court  may, 
at  any  time  during  the  term  at  which  the  order  was  entered,  va- 
cate the  same  and  dismiss  the  proceeding.  (People  v.  Golden 
Rule,  114  111.  34,  distinguished.) 

2.  Elections — notice  of  election  on  the  pfoposition  to  organize 
a  high  school  district  need  not  be  dated.  A  notice  of  an  election 
upon  the  proposition  to  organize  a  high  school  district  need  not 
be  dated,  where  it  is  in  substantial  compliance  with  the  form  of 
notice  set  forth  in  section  2  of  the  act  of  19U,  for  the  organiza- 
tion of  high  school  districts. 

3.  Same — description  of  lands  by  use  of  common  abbreviations 
does  not  itwalidate  a  notice  of  election.  A  notice  of  an  election 
upon  the  question  of  organizing  a  high  school  district  is  not  ren- 
dered invalid  because  common  abbreviations  are  used  in  describ- 
ing the  lands  proposed  to  be  included  in  the  district,  provided  the 
language  used  designates  the  lands  intended  to  be  included  with 
sufficient  definitencss  to  enable  the  same  to  be  located. 

4.  Same — notice  of  election  need  not  specify  act  under  which 
the  high  school  district  is  to  be  organised.    The  statute  does  not 
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require  that  the  notice  of  an  election  upon  the  question  of  organ- 
izing a  high  school  district  shall  specify  under  what  particular  act 
of  the  legislature  it  is  proposed  to  organize  the  district. 

5.  Same — when  but  one  polling  place  is  required  for  election 
to  organise  high  school  district.  Where  a  township  high  school 
district  is  proposed  to  be  created  out  of  contiguous  and  compact 
territory  in  different  townships,  part  of  which  is  in  one  county 
and  part  in  another,  but  one  polling  place  is  required  in  such  ter- 
ritory for  the  election  upon  the  question  of  organizing  the  district. 
(People  v.  Carter,  264  111.  42,  followed.) 

6.  Same — fact  that  weather  conditions  on  election  day  were 
very  bad  does  not  necessarily  invalidate  election.  The  fact  that 
on  the  day  an  election  on  the  question  of  organizing  a  township 
high  school  district  was  held  there  was  a  heavy  fall  of  snow, 
which  blocked  the  highways  and  the  only  railroad  by  which  the 
polling  place  could  be  reached,  does  not  necessarily  render  the 
election  invalid  on  the  ground  of  an  abuse  of  discretion  by  the 
school  officers  in  not  postponing  the  election. 

7.  Same — what  allegation  of  fact  does  not  render  the  election 
illegal.  An  allegation  that  a  specified  number  of  legal  voters  re- 
siding in  the  territory  proposed  to  be  organized  into  a  township 
high  school  district  had  signed  a  statement  that  they  were  op- 
posed to  the  organization  of  the  district  but  had  been  prevented 
from  attending  the  election  because  of  weather  conditions  is  not 
ground  for  holding  the  election  invalid,  particularly  where  it  is  ' 
not  shown  that  their  votes  would  have  changed  the  result  had  they 
attended  the  election  and  voted. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  M.  W.  Thompson,  Judge,  presiding. 

J.  H.  Lewman,  State's  Attorney,  J.  H.  Dyer,  and 
Rearick  &  Meeks,  for  appellants. 

A.  R.  Hall,  and  O.  M.  Jones,  (Hall  &  Holaday,  of 
counsel,)  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  information  in  the  nature  of  quo  warranto, 
filed  in  the  name  of  the  People  of  the  State  of  Illinois  by 
John  H.  Lewman,  State's  attorney  of  Vermilion  county,  on 
the  relation  of  George  D.  Gordon,  John  A.  Peterson  and 


Digiti 


zed  by  G00gk 


508  The  People  v.  Darrough.  [2«6  I1L 

George  Keplinger,  against  Charles  B.  Darrough,  William 
J.  Martin,  A.  F.  VanDoren,  J.  W.  Harkness,  C.  W.  Hall, 
E.  S.  Leigh  and  J.  C.  Clements,  calling  upon  them  to  show 
by  what  warrant  or  right  they  claim  to  hold  and  execute 
the  office  of  president  and  members  of  the  board  of  educa- 
tion of  an  alleged  high  school  district  known  as  East  Lynn 
High  School  District  No.  222,  embracing  seven  sections  of 
land  in  Fountain  Creek  township  and  two  sections  in  Love- 
joy  township,  in  Iroquois  county,  and  twenty-two  and  one- 
half  sections  in  Butler  township  and  five  sections  in  Grant 
township,  in  Vermilion  county.  After  the  information  was 
filed  respondents  made  a  motion  to  vacate  and  set  aside  the 
order  granting  leave  to  file  the  information  and  to  strike  the 
information  from  the  files  and  quash  and  dismiss  the  pro- 
ceedings. The  ground  of  the  motion  was  that  the  petition 
failed  to  show  a  defective  organization  of  the  high  school 
district  or  the  election  of  respondents  to  the  office  of  presi- 
dent and  members  of  the  board  of  education  of  said  high 
school  district.  The  court  sustained  the  motion,  vacated  the 
order  granting  leave,  struck  the  information  from  the  files 
and  taxed  the  costs  to  relators.  From  this  order  the  relators 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  Third 
District,  and  that  court  being  of  the  opinion  that  a  franchise 
was  involved  and  that  it  was  without  jurisdiction  in  the 
premises,  has  transferred  the  cause  to  this  court  pursuant 
to  the  statute. 

The  reasons  urged  as  grounds  for  reversal  of  the  judg- 
ment are,  ( 1 )  that  the  court  had  no  jurisdiction  to  vacate 
the  order  granting  leave  to  file  the  information  after  the 
information  was  filed,  when  such  leave  was  granted  during 
term  time;  (2)  that  the  notice  given  for  the  holding  of 
the  election  to  vote  on  the  question  of  organizing  the  high 
school  district  was  defective  and  insufficient;  and  (3)  that 
even  if  the  notice  was  sufficient  the  election  v/as  illegal,  for 
the  reason  that  the  district  included  territory  in  two  coun- 
ties and  embraced  parts  of  four  distinct  townships  and  but 
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a  single  voting  place  was  provided  for  the  electors  of  the 
entire  proposed  high  school  district.  The  objections  urged 
will  be  considered  in  their  order. 

The  order  granting  leave  to  file  the  information  and  the 
order  subsequently  entered  vacating  and  setting  aside  the 
order  granting  such  leave  and  dismissing  the  proceedings 
were  both  made  at  the  same  term  of  court.  The  rule  is 
well  established  in  this  State  that  during  the  term  at  which 
a  judgment  is  entered  the  record  remains  in  the  breast  of 
the  court,  and  that  the  court  has  a  discretionary  power,  at 
any  time  during  the  term,  to  amend,  vacate  or  set  aside  the 
judgment  whenever  it  may  deem  such  course  right  or  neces- 
sary for  the  promotion  of  the  ends  of  justice.  (Chicago 
and  Alton  Railroad  Co.  v.  Harrington,  192  111.  9.)  The 
rule  applies  to  all  proceedings,  including  those  in  quo  war- 
ranto; and  whenever  it  is  made  to  appear  to  the  court  that 
leave  to  file  an  information  has  been  inadvertently  or  im- 
providently  granted  or  allowed  under  a  misapprehension  of 
the  facts  or  law,  the  court  may,  at  any  time  during  such 
term,  vacate  and  set  aside  the  order  granting  such  leave  and 
dismiss  the  proceedings.  People  v.  Union  Elevated  Rail- 
way  Co.  263  111.  32. 

People  v.  Golden  Rule,  114  111.  34,  cited  and  relied  upon 
by  appellants  does  not  lay  down  a  contrary  rule.  While 
language  is  used  in  that  opinion  which,  when  read  aside  from 
the  facts  in  the  case  to  which  it  was  applied,  would  seem  to 
lend  support  to  appellants'  contention,  it  will  be  seen,  when 
the  whole  opinion  is  considered  in  the  light  of  the  question 
then  before  the  court,  that  it  was  not  intended  to  lay  down 
a  contrary  rule.  In  that  case  the  information  sets  forth 
specifically  the  acts  of  the  respondents  which  it  was  charged 
constituted  a  usurpation  of  a  franchise  it  did  not  possess. 
The  only  question  then  before  the  court  for  decision  was 
whether  or  not  it  was  necessary  to  enter  a  rule  nisi  upon 
respondents  to  show  cause,  upon  the  presentation  of  such  a 
petition,  before  granting  leave  to  file  the  information.     It 
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was  there  held  that  it  was  not,  as  no  hardship  could  result 
from  such  failure,  for  the  reason  that  upon  the  return  of 
the  writ  respondents  would  have  an  opportunity  of  testing 
the  sufficiency  of  the  information  by  demurrer,  or,  if  they 
deemed  the  information  sufficient,  they  could  set  up  any 
matters  of  defense  by  way  of  plea.  In  that  case  it  was 
particularly  pointed  out  that  it  was  not  intended  to  hold  that 
if  leave  had  been  improvidently  granted  the  court  could  not 
vacate  such  order  at  any  time  during  the  term  at  which  it 
was  granted.  On  page  45  of  the  opinion  it  was  said :  "It 
is  not  denied  that  if  the  order  to  issue  the  summons  had 
been  made  under  a  misapprehension  of  some  fact  material 
to  be  known  by  the  court  before  making  such  order,  and 
but  for  which  it  would  not  have  been  made,  it  would  have 
been  competent  for  the  court  to  vacate  the  order  at  any  time 
during  the  term.  But  the  court  here  acted  upon  no  such 
mistake.  It  simply  allowed  that  which  should  have  been  in- 
terposed as  a  defense  on  the  final  hearing,  to  be  urged  as  a 
ground  for  vacating  the  order." 

In  People  v.  Union  Elevated  Railway  Co.  supra,  this 
court  approved  the  practice  adopted  in  this  case.  In  that 
case  the  petition  for  leave  did  not  set  up  sufficient  facts  to 
show  the  court  that  there  was  probable  ground  for  the  in- 
stitution of  the  proceedings  but  referred  to  the  information 
for  such  facts,  which  called  upon  the  respondents,  in  gen- 
eral terms,  to  show  by  what  warrant  they  were  assuming 
to  exercise  the  franchise  they  were  charged  with  having 
usurped.  Upon  such  petition  being  presented,  together  with 
the  information,  leave  was  granted  and  the  information 
filed  and  summons  issued.  On  the  return  day  respondents 
made  a  motion  to  set  aside  the  order  granting  leave  and  to 
strike  the  information  from  the  files  and  abate  the  proceed- 
ings. The  court  allowed  the  motion.  An  appeal  from  such 
order  was  prosecuted  to  this  court,  and  in  affirming  the 
judgment  of  the  lower  court  we  said:  "The  question  for 
our  decision  is  not  the  sufficiency  of  the  information  as  a 
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pleading  where  leave  has  been  granted  to  file  it,  but  whether 
the  petition  showed  probable  ground  for  granting  the  leave. 
The  circuit  court  held  it  did  not, — that  the  leave  was  im- 
providently  granted, — and  set  the  order  granting  the  leave 
aside  and  dismissed  the  proceeding.  We  think  in  this  there 
was  no  error,  and  the  judgment  is  affirmed."  That  case  is 
decisive  of  appellants'  first  contention. 

The  objections  urged  to  the  notice  given  of  the  election 
are,  (i)  that  the  notice  posted  was  not  dated;  (2)  that  it 
did  not  state  under  what  particular  act  the  proposed  high 
school  district  was  to  be  organized;  (3)  that  the  descrip- 
tion of  the  territory  in  the  notice  was  insufficient,  in  that 
abbreviations  were  used  in  describing  various  sections  and 
quarter  sections  of  land  embraced  in  the  district.  The  no- 
tice as  given  was  in  substantial  compliance  with  the  form 
of  notice  set  forth  in  section  2  of  the  act  of  July  1,  191 1, 
(third's  Stat.  1913,  chap.  122,  par.  97ft,)  which  form  does 
not  require  that  the  notice  be.  dated  by  the  county  superin- 
tendent of  schools  before  posting.    The  notice  given  was  as 

follows : 

"Notice  of  Election. 

"Notice  is  hereby  given  that  on  Monday,  the  23d  day  of  Febru- 
ary, 1 914,  an  election  will  be  held  at  the  school  house  in  the  vil- 
lage of  East  Lynn,  Vermilion  county,  Illinois,  for  the  purpose  of 
voting  'for*  or  'against*  the  proposition  to  establish  a  township  high 
school  for  the  benefit  of  the  inhabitants  of  the  following  described 
territory : 

"Beginning  at  the  northeast  corner  of  Section  30,  in  township 
24,  N.  R.  12,  W.  of  the  second  principal  meridian,  in  Iroquois 
county,  Illinois,  and  running  thence  W.  along  the  section  line  to 
the  northwest  corner  of  said  Sec.  30;  thence  along  the  range  line 
to  the  northeast  corner  of  Sec.  25,  in  township  24,  N.  R.  13,  west 
of  the  second  principal  meridian;  *  *  *  thence  west  along  sec- 
tion lines  to  the  northwest  corner  of  the  E.  half  of  section  29,  in 
T.  24,  N.  R.  13,  W.  of  the  second  principal  meridian,  [describing 
the  balance  of  the  lands  embraced  in  the  district  in  the  same  man- 
ner and  concluding  as  follows:]  The  polls  will  be  opened  at  one 
o'clock  P.  M.  and  closed  at  four  o'clock  P.  M. 

Otis  P.  Haworth, 
County  Superintendent." 
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It  is  not  claimed  that  the  notice  of  the  election  was  not 
posted  for  the  requisite  statutory  period.  No  pne  could 
have  been  misled  as  to  the  time,  place  and  purpose  of  the 
election  by  the  failure  to  date  the  notice.  Such  omission 
would  not  invalidate  the  notice. 

As  to  the  other  objections,  it  is  admitted  that  a  peti- 
tion signed  by  eighty-five  legal  voters  of  the  territory  pro- 
posed to  be  organized  into  a  high  school  district  was  filed 
with  the  county  superintendent  of  schools  requesting  that 
he  call  an  election  for  the  purpose  of  voting  "for"  or 
"against"  the  proposition  to  establish,  in  the  manner  pro- 
vided by  an  act  of  the  General  Assembly  of  the  State  of 
Illinois  entitled  "An  act  to  authorize  the  organization  of 
high  school  districts,"  approved  June  5,  191 1,  in  force 
July  1,  191 1,  a  township  high  school  for  the  benefit  of 
the  inhabitants  of  the  territory  above  described;  that  on 
Monday,  the  23d  day  of  February,  1914,  an  alleged  elec- 
tion was  held  at  the  school  house  in  the  village  of  East 
Lynn,  in  Butler  township,  Vermilion  county,  Illinois,  for 
the  purpose  of  voting  on  said  proposition,  and  that  it  was 
shortly  afterwards  publicly  given  out  that  a  majority  of  the 
votes  cast  at  said  election  were  in  favor  of  said  proposition, 
and  that  on  Saturday,  March  21,  191 4,  the  appellees  were 
elected  to  the  office  of  president  and  board  of  education  of 
such  alleged  high  school  district.  As  we  understand  the 
petition  for  leave,  the  petition  filed  with  the  county  superin- 
tendent of  schools  also  contained  a  description  in  full,  by 
both  letters  and  figures  and  without  abbreviations,  of  all  of 
the  lands  in  the  district.  The  petition  filed  with  the  county 
superintendent  of  schools,  and  not  the  notice  of  the  election, 
fixes  and  determines  the  boundaries  of  the  district  and  the 
act  under  which  the  contemplated  high  school  district  shall 
be  organized.  The  description  of  the  lands  in  the  notice 
was  sufficient  to  apprise  any  land  owner  in  the  proposed 
district,  or  other  person  interested,  of  the  time,  place  and 
purpose  of  the  proposed  election  and  of  the  lands  to  be 
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embraced  in  the  proposed  high  school  district.  We  do  not 
think  the  description  of  the  lands  in  the  notice  defective. 
A  description  of  lands  by  the  use  of  abbreviations  is  one 
of  the  well  recognized  methods  or  ways  of  describing  real 
property.  No  set  form  of  words  is  required.  The  essen- 
tial thing  is  that  the  language  used  designate  the  lands  in- 
tended to  be  conveyed  with  sufficient  definiteness  to  enable 
the  same  to  be  located.  If  it  does  that  it  is  sufficient. 
(Bowen  v.  Prout,  52  111.  354;  Kile  v.  Town  of  Yellozvhead, 
80  id.  208 ;  Paris  v.  Lewis,  85  id.  597 ;  Sholl  Bros.  v.  Peo- 
ple, 194  id.  24;  McChesney  v.  City  of  Chicago,  173  id.  75.) 
Greater  certainty  than  that  should  not  be  required  in  the 
notice  of  election.  Neither  does  the  statute  require  that  the 
notice  of  the  election  shall  specify  under  which  particular 
act  of  the  legislature  it  is  proposed  to  organize  the  contem- 
plated high  school  district.  Where  the  statute  is  silent  and 
its  language  is  plain  and  unambiguous  the  courts  have  no 
power  to  add  to  or  change  its  provisions.  {People  v.  City 
of  Chicago,  242  111.  561.)  We  cannot  add  that  as  a  requi- 
site in  this  case.  The  notice  given  complied  with  the  stat- 
ute and  must  be  held  sufficient. 

The  contention  that  the  election  is  void  for  the  reason 
that  the  proposed  high  school  district  included  land  in  two 
counties  and  embraced  parts  of  four  townships  and  the  elec- 
tion was  held  at  one  polling  place  in  the  territory  was  fully 
considered  by  this  court  in  P.eople  v.  Carter,  264  111.  42,  in 
which  the  opinion  was  filed  after  the  present  suit  was  in- 
stituted. We  there  held  that  where  a  township  high  school 
is  created  under  the  act  of  July  1,  191 1,  composed  of  con- 
tiguous and  compact  territory  in  different  townships,  part 
of  which  is  in  one  and  part  in  another  county,  there  need 
be  but  one  polling  place  in  such  territory.  The  reasons  for 
our  decision  are  there  stated  and  a  careful  reconsideration 
of  the  question  leads  us  but  to  re-affirm  what  we  there  said. 

It  is'  further  contended  that  the  election  is  illegal  for 
the  reason  that  the  petition  shows  that  an  unusual  and  un- 

266  -  8A 

Digitized  by  VjOOQIC 


514  The  People  v.  Darrough.  RKDL 

precedented  fall  of  snow  and  prevailing  high  winds  occurred 
during  the  preceding  night  and  on  the  morning  of  the  day 
of  election ;  that  many  of  the  roads  leading  to  the  village 
of  East  Lynn  Were  rendered  impassable  by  snow-drifts,  so 
that  some  of  the  legal  voters  residing  outside  of  the  village 
were  unable  to  attend  the  election,  and  also  that  on  account 
of  such  unusual  storm  the  Lake  Erie  and  Western  Railroad 
Company, — the  only  railroad  running  into  said  village,— 
was  unable  to  operate  its  trains  on  that  day,  and  that  by 
reason  of  such  fact  other  legal  voters  were  prevented  from 
going  to  the  polling  place.  It  is  further  alleged  that  a  state- 
ment has  been  signed  by  more  than  165  legal  voters  resid- 
ing in  said  territory  and  without  the  limits  of  the  said  vil- 
lage of  East  Lynn,  stating  that  they  were  opposed  to  the 
organization  of  such  high  school  district  and  were  prevented 
from  attending  the  election  because  of  the  weather  condi- 
tions above  set  forth.  It  is  not,  however,  alleged  that  had 
they  attended  the  election  and  voted,  their  votes  would  have 
changed  the  result  of  the  election.  While  school  officers,  in 
holding  some  school  elections,  are  vested  with  a  discretion 
to  postpone  the  election  whenever  in  their  judgment  the  in- 
terest of  the  district  requires  it,  (Hurd's  Stat.  1913,  chap. 
122,  sees.  25,  108,)  we  find  no  such  provision  in  the  law 
now  under  consideration.  Bu^  even  if  it  contained  such  a 
provision,  in  the  absence  of  allegations  of  facts  showing  an 
abuse  of  that  discretion  we  would  not  be  at  liberty  to  re- 
view their  actions  in  the  premises.  (26  Cyc.  158;  St.  Clair 
County  v.  People,  85  111.  396. )  We  cannot,  therefore,  set 
aside  the  election  merely  because  it  was  held  under  unusual 
weather  conditions. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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The  Peoria  and  Pekin  Union  Railway  Company,  Ap- 
pellant, vs.  Corning  &  Co.,  Appellee. 

Opinion  filed  February  17,  1915. 

1.  Railroads — State  has  exclusive  jurisdiction  over  commerce 
within  its  borders.  Congress  may  exercise  exclusive  jurisdiction 
over  inter- State  commerce,  and  having  done  so,  the  regulations 
supersede  all  regulation  by  the  State;  but  the  State  has  exclusive 
jurisdiction  over  commerce  within  its  borders,  and  each  is  inde- 
pendent of  the  other  within  its  legitimate  sphere. 

2.  Same — when  contract  for  switching  service  will  be  enforced 
as  to  State  commerce.  A  contract  between  a  terminal  railroad 
company  and  a  customer,  based  upon  good  consideration,  fixing  a 
maximum  switching  charge  of  one  dollar  a  car,  is  valid  and  bind- 
ing as  to  switching  service  wholly  within  the  State  and  which  is  in 
no  way  a  part' of  inter-State  commerce,  even  though,  as  to  inter- 
State  commerce,  the  contract  cannot  be  enforced  because  the  com- 
pany has  adopted  a  switching  tariff  of  two  dollars  per  car,  estab- 
lished by  a  freight  committee  of  which  the  company  is  a  member. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh, 
Judge,  presiding. 

Stevens,  Miller  &  Elliott,  for  appellant. 

Evans  &  Evans,  for  appellee. 

Mr.  Chief  Justice  Cartwrigiit  delivered  the  opinion 
of  the  court : 

The  appellant,  the  Peoria  and  Pekin  Union  Railway. 
Company,  brought  this  action  in  assumpsit  in  the  circuit 
court  of  Peoria  county  against  the  appellee,  Corning  &  Co., 
to  recover  $9484  alleged  to  be  due  for  switching  service 
furnished  the  appellee.  The  defendant  pleaded  the  general 
issue,  and  a  jury  having  been  waived  there  was  a  trial  by 
the  court.  The  dispute  at  the  trial  was  whether  the  plain- 
tiff was  entitled  to  two  dollars  for  each  car  switched,  as 
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claimed  by  it,  or  to  one  dollar,  as  insisted  upon  by  the  de- 
fendant, and  it  was  agreed  that  the  plaintiff  might  cash 
checks  which  had  been  tendered  to  it  by  the  defendant  at 
the  rate  of  one  dollar  per  car,  to  the  amount  of  $4742, 
without  prejudice  to  the  claim  for  a  balance  of  the  same 
amount.  The  court  found  the  issues  for  the  plaintiff  and 
assessed  the  damages  at  $485.45,  and  rendered  judgment 
for  that  amount,  with  costs  of  suit.  The  plaintiff  appealed 
to  the  Appellate  Court  for  the  Second  District,  and  that 
court  affirmed  the  judgment  and  granted  a  certificate  of 
importance  and  an  appeal  to  this  court. 

The  plaintiff  is  a  railroad  corporation  organized  under 
the  general  act  for  the  incorporation  of  railroad  companies. 
It  has  extensive  switching  yards  in  Peoria  and  does  an  ex- 
tensive terminal  and  switching  business,  doing  the  switch- 
ing service  for  most  of  the  railroads  entering  the  city  of 
Peoria,  all  but  one  of  which  extend  into  other  States.  The 
plaintiff's  property  and  business  are  confined  to  Peoria,  with 
a  line  to  the  neighboring  city  of  Pekin.  The  defendant  is 
a  corporation  engaged  in  the  business  of  distilling,  rectify- 
ing and  selling  alcohol  and  whisky,  and  it  makes  shipments 
to  places  within  the  State  and  to  various  points  in  other 
States  and  countries.  It  is  the  successor  and  assign  of  a 
partnership  known  as  Corning  &  Co.  and  of  the  Monarch 
Distilling  Company.  On  September  14,  1881,  the  Monarch 
Distilling  Company  conveyed  to  the  plaintiff  a  tract  of  land 
in  the  city  of  Peoria  in  consideration  of  $12,912,  and  the 
deed  recited  that  it  was  made  concurrently  with,  and  to  be 
construed  with,  a  written  contract  of  the  same  date.  By 
that  contract  the  plaintiff  agreed  with  the  Monarch  Distill- 
ing Company  and  Corning  &  Co.,  (the  corporation  and 
partnership  composed  of  the  same  individuals,)  in  consid- 
eration of  the  conveyance  to  the  plaintiff  and  a  convey- 
ance to  the  city  of  Peoria  for  a  street,  that  it  would  do  all 
switching  of  cars  for  said  companies  to  and  from  their  re- 
spective places  of  business  at  as  low  a  rate  as  a  like  service 
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should  be  performed  for  any  other  business  in  Peoria,  ex- 
cept to  the  elevators  and  stock  yards,  and  in  no  case  was 
the  charge  for  such  switching  to  exceed  one  dollar  for  each 
loaded  car.  The  plaintiff  took  possession  of  the  land  con- 
veyed to  it  and  covered  it  with  its  switching  yards  and 
tracks  and  used  it  in  its  business  and  treated  the  contract 
as  a  binding,  valid  and  subsisting  contract  with  the  de- 
fendant, which  succeeded  the  Monarch  Distilling  Company 
and  the  partnership  of  Corning  &  Co.,  up  to  November  15, 
1907.  On  September  2jy  1907,  the  plaintiff  gave  notice  to 
the  defendant  that  on  and  after  November  15,  1907,  it 
would  demand  two  dollars  per  car  for  switching  service  for 
the  defendant.  The  reason  given  for  refusing  to  further 
perform  the  contract  was  that  a  freight  committee,  to  which 
the  plaintiff  was  a  party,  had  established  a  switching  tariff, 
effective  November  15,  1907,  of  two  dollars  per  car,  and 
that  under  the  Inter-State  Commerce  act  the  plaintiff  had 
no  right  to  charge  any  other  or  different  rate  than  the  duly 
published  tariff  rate.  From  November  15,  1907,  to  July 
31,  191 1,  the  plaintiff  had  switched  for  the  defendant  4742 
cars  and  rendered  bills  at  the  rate  of  two  dollars  per  car, 
in  accordance  with  the  terms  of  the  published  switching  tar- 
iff, and  it  was  for  this  switching  that  the  suit  was  brought. 
When  the  defendant  had  received  the  bills,  from  time  to 
time,  it  had  refused  to* pay  at  the  rate  of  two  dollars  per 
car  and  tendered  the  plaintiff  checks  for  the  cars  switched 
at  the  rate  of  one  dollar  per  car.  The  checks  were  refused 
by  the  plaintiff,  which  held  them  with  notice  that  they  were 
held  at  the  defendant's  risk  and  would  not  be  credited  in 
payment  of  the  switching  charges,  except  on  account  and 
not  in  full  settlement.  These  are  the  checks  which  it  was 
agreed  upon  the  trial  the  plaintiff  might,  and  did,  collect. 
Of  the  4742  cars  switched,  4179  were  switched  between  the 
distillery  and  the  rectifying  house  of  defendant  in  Peoria 
and  were  no  part  or  parcel  of  any  inter-State  shipment. 
Practically  all  of  them  were  switched  from  the  distillery  to 
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the  rectifying  house,  and  all  were  unloaded  where  delivered 
in  the  ordinary  course  of  the  business  of  the  defendant. 
The  remaining  563  cars  were  switched  from  the  rectifying 
house  of  the  defendant  to  the  freight  house  of  the  plaintiff 
for  distribution  to  railroads  leading  out  of  Peoria,  to  vari- 
ous points  within  and  without  the  State  of  Illinois.  The 
plaintiff  maintained  a  union  freight  house  for  the  benefit  of 
all  roads  coming  into  Peoria,  and  all  freight  less  than  car- 
load shipments  from  the  different  railroads,  except  two, 
was  brought  to  that  freight  house.  The  defendant  would 
load  a  car  at  its  rectifying  house  with  various  packages  to 
be  shipped,  marked  with  the  name  of  the  consignee  and  the 
point  of  destination,  and  would  give  the  plaintiff  a  switch- 
ing order  on  what  was  known  as  "form  200,"  for  each  car 
containing  shipments  to  be  forwarded  from  Peoria.  The 
defendant  made  out  bills  of  lading  in  triplicate  covering 
each  of  the  packages  and  delivered  the  bills  of  lading  to 
the  plaintiff  when  the  car  containing  the  packages  was  de- 
livered to  it.  When  the  car  reached  the  freight  house  the 
various  packages  were  distributed  by  employees  of  plain- 
tiff to  the  various  out-going  roads,  and  the  plaintiff  would 
then  sign  the  various  bills  of  lading  in  the  name  of  the 
agent  of  the  out-going  road  and  deliver  one  copy  to  the 
out-going  road,  returning  the  other  two  to  the  defendant. 
The  defendant  would  retain  one  'copy  and  forward  the 
other  to  the  consignee.  Only  cars  containing  package  ship- 
ments were  taken  to  the  freight  house  and  full  car-loads 
were  forwarded  direct  from  the  rectifying  "house  to  the 
out-going  road,  and  the  switching  charges  were  absorbed  by 
such  road  and  are  not  involved  in  this  suit.  In  the  case 
of  cars  loaded  with  packages,  the  switching  charge  was  to 
be  paid  by  the  defendant  and  was  not  absorbed  by  any  of 
the  out-going  roads,  except  where  the  amount  carried  by 
any  one  road  in  one  load  was  6000  pounds  or  more.  Of 
the  563  cars  switched  from  the  rectifying  house  to  the 
freight  house,  eighty-five  per  cent  contained  packages  go- 
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ing  out  of  the  State  together  with  packages  to  be  delivered 
within  the  State.  The  remaining  fifteen  per  cent  contained 
only  packages  consigned  to  places  within  the  State. 

The  court  held,  on  propositions  of  law  submitted  by  the 
parties,  that  the  plaintiff  was  only  entitled  to  a  switching 
charge  of  one  dollar  per  car  for  switching  service  between 
the  distillery  and  the  rectifying  house  in  which  the  cars 
were  loaded  at  one  house  and  unloaded  at  the  other,  and 
that  the  Inter-State  Commerce  act  did  not  interfere  with  or 
prevent  the  performance  of  the  contract  as  to  switching 
service  wholly  within  the  State  which  was  no  part  of  a  con- 
tinuous shipment  to  any  point  outside  of  the  State,  and  re- 
fused to  hold  that  the  plaintiff  had  the  right,  and  it  was  its 
duty  under  the  law,  to  charge  and  collect  two  dollars  per 
car  for  all  switching  service  notwithstanding  the  contract, 
and  that  the  plaintiff  could  not  legally  switch  cars  for  the 
defendant  at  a  less  rate  than  that  stated  in  the  switching 
tariff  of  two  dollars  per  car.  The  court,  applying  the  legal 
principles  held  in  the  propositions  of  law,  decided  that  as 
to  all  cars  containing  inter-State  shipments  switched  be- 
tween the  rectifying  house  and  the  freight  house  for  de- 
livery to  out-going  roads  the  rate  named  in  the  switching 
tariff  should  govern  and  defendant  should  be  compelled  to 
pay  the  two  dollars  per  car,  but  as  to  all  switching  between 
the  distillery  and  the  rectifying  house,  all  cars  containing 
only  shipments  to  points  within  this  State,  the  contract  rate 
of  one  dollar  per  car  should  apply.  The  damages  assessed 
and  the  judgment  entered  were  based  on  that  decision. 

There  is  no  controversy  over  the  rule  of  law  that  the 
Inter-State  Commerce  act  prevented  the  further  perform- 
ance of  the  contract  to  do  switching  for  one  dollar  per  car 
in  inter-State  commerce,  and  it  is  conceded  that  it  was  the 
duty  of  plaintiff  and  defendant  to  comply  with  the  legally 
established  and  published  switching  tariff,  irrespective  of 
any  contract  to  the  contrary,  so  far  as  inter-State  transpor- 
tation was  concerned.    The  court  held  and  applied  the  law 
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as  claimed  by  the  plaintiff,  to  every  car  switched  which 
contained  a  package  to  be  transported  beyond  the  bound- 
aries of  the  State  although  it  also  contained  packages  to 
be  delivered  within  the  State.  It  held  the  contract  valid 
and  binding  as  to  the  switching  of  cars  in  no  way  con- 
nected with  inter-State  commerce  or  any  inter-State  ship- 
ments. The  error  assigned  is,  that  the  court  refused  to 
hold  that  all  movements  in  switching  service  between  the 
distillery  and  rectifying  house  where  cars  were  unloaded  at 
their  destination  and  were  no  part  of  an  inter-State  ship- 
ment, and  all  cars  switched  from  the  rectifying  house  to 
the  freight  house  containing  packages  none  of  which  were 
to  be  shipped  out  of  the  State,  were  governed  by  the  pub- 
lished tariff  rate  for  inter-State  commerce  and  could  only 
be  switched  at  that  rate. 

Counsel  are  correct  in  saying  that  through  billing  is  not 
necessarily  determinative  whether  a  shipment  is  an  inter- 
State  shipment  or  not,  and  the  fact  that  plaintiff's  road  does 
not  extend  beyond  the  State  does  not  determine  that  the 
service  performed  by  it  may  not  be  inter-State  commerce, 
but  neither  proposition  can  affect  this  case,  in  which  there 
was  no  question  of  through  billing  or  of  goods  being  started 
in  the  course  of  transportation  to  another  State.  The  sub- 
stantial argument  that  the  court  erred  in  holding  that  the 
Inter-State  Commerce  act  did  not  prevent  the  performance 
of  the  contract  in  matters  having  no  connection  with  inter- 
State  commerce  is,  that  by  giving  a  lower  rate  for  switching 
service  in  that  part  of  defendant's  business  not  connected 
with  inter-State  commerce  an  advantage  would  be  given  to 
the  defendant  in  inter-State  commerce  over  other  shippers. 
Plainly,  that  is  not  true,  for  the  reason  that  in  all  cases 
where  cars  contained  any  package  consigned  to  a  point  out- 
side of  the  State  the  court  allowed  the  inter-State  tariff  rate, 
so  that  all  persons,  as  to  each  and  every  inter-State  ship- 
ment, were  placed  upon  an  absolute  and  perfect  equality. 
There  is  a  sense,  of  course,  in  which  the  lower  rate  on  a 
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part  of  the  defendant's  business  affects  the  total  income  of 
the  defendant  from  its  entire  business,  consisting  of  that 
which  is  inter-State  and  within  the  jurisdiction  of  Congress, 
and  that  which  is  wholly  within  this  State  and  over  which 
Congress  has  no  jurisdiction.  It  cannot  be  denied  that  if 
the  expenses  of  the  defendant's  entire  business  are  less  the 
profits,  will  be  greater,  but  Congress  has  no  more  concern 
with  transportation  wholly  within  the  State,  not  connected 
in  any  way  with  inter-State  commerce,  than  it  has  with  any 
other  expense  of  the  defendant's  business.  Precisely  the 
same  course  of  reasoning  presented  here  would  lead  to  a 
conclusion  that  Congress  cannot  lawfully  regulate  rates  of 
inter-State  commerce,  which  is  within  its  exclusive  juris- 
diction, because  the  rate  fixed  would  affect  the  total  income 
of  a  shipper  derived  from  inter-State  commerce,  and  also 
from  commerce  within  the  State,  over  which  Congress  has 
no  jurisdiction.  Congress  may  exercise  exclusive  jurisdic- 
tion over  inter-State  commerce,  and  having  done  so,  the 
regulations  supersede  all  regulation  by  the  State,  but  the 
State  has  exclusive  jurisdiction  over  commerce  within  its 
borders  and  each  is  independent  of  the  other  within  its 
legitimate  sphere.  The  court  did  not  err  in  deciding  the 
questions  of  law  involved. 

It  is  argued  that  the  contract  did  not,  by  its  terms,  ap- 
ply to  the  loaded  cars  switched  between  the  distillery  and 
the  rectifying  house;  but  not  only  did  the  plaintiff  interpret 
the  contract  as  including  such  switching  for  many  years, 
but  it  came  within  the  terms  of  the  contract  which  applied 
to  the  switching  and  business  of  the  defendant. 

It  is  also  contended  that  the  contract  was  illegal  un- 
der the  State  law  which  prohibited  unjust  discrimination  in 
rates.  There  was  no  evidence  tending  in  any  degree  to 
show  any-  unjust  discrimination  or  favoritism  toward  the 
defendant,  and  the  contract  was  based  upon  a  good  con- 
sideration, consisting  of  the  conveyance  of  property  to  the 
plaintiff,  and  deemed  by  it  adequate  compensation  for  its 
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agreement.  The  act  to  provide  for  the  regulation  of  pub- 
lic utilities,  approved  June  30,  1913,  was  not  in  force  dur- 
ing the  period  when  the  switching  was  done,  which  was 
before  July  31,  191 1.  Its  provisions,  therefore,  could  have 
no  influence  upon  the  rights  of  the  parties. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Arthur  Lee  Miller  et  al.  Appellees,  vs.  Bernice  May- 
FiELD  Miller,  Appellant. 

Opinion  filed  February  iyy  1015. 

1.  Trusts — what  is  not  sufficient  to  establish  a  constructive 
trust.  A  constructive  trust  cannot  be  established  merely  by  show- 
ing that  one  who  has  obtained  the  legal  title  to  property  for  a 
specified  purpose  upon  his  oral  promise  to  convey  to  a  third  per- 
son or  to  re-convey  to  the  grantor  refuses  to  perform  such  prom- 
ise or  denies  the  existence  of  the  trust. 

2.  Same — constructive  trusts  divided  into  two  general  classes. 
Constructive  trusts  are  divided  into  two  general  classes,  one  con- 
sisting of  those  cases  in  which  actual  fraud  is  considered  as  equi- 
table ground  for  raising  the  trust,  and  the  other  of  those  cases 
in  which  the  existence  of  a  confidential  relation  and  subsequent 
abuse  of  the  confidence  reposed  is  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds. 

3.  Same — what  facts  are  sufficient  to  establish  a  constructive 
trust.  The  facts  that  a  wife  reposes  confidence  in  the  business 
judgment  of  her  husband,  who  was  a  successful  business  man, 
and  conveys  her  one-third  interest  in  real  estate  to  him  to  enable 
him  to  hold  the  legal  title  in  order  to  borrow  money  to  erect  a 
building  upon  the  land,  without  consideration  other  than  his  prom- 
ise to  re-convey  her  interest  to  her  as  soon  as  the  mortgage  debt 
was  paid,  are  sufficient  to  raise  a  constructive  trust  in  her  favor 
as  against  the  heirs  of  her  husband. 

4.  Same — what  does  not  exonerate  personal  estate  from  pay- 
ment of  mortgage  debt.  The  fact  that  a  wife  conveyed  her  inter- 
est in  land  to  her  husband  upon  his  agreement  that  if  she  would 
make  the  conveyance  and  he  should  die  intestate  and  childless  be- 
fore paying  the  mortgage  indebtedness  which  he  contemplated 
putting  upon  the  land  she  would  inherit  all  his  personal  estate, 
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exonerated,  as  between  her  and  the  husband's  heirs,  from  the  bur- 
den of  payment  of  the  mortgage  debt,  is  not  sufficient  to  exoner- 
ate the  personal  estate  from  the  payment  of  the  mortgage  debt,  as 
equity  will  not  create  a  constructive  trust  for  the  mere  purpose  of 
enforcing  a  contract. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

McCormick  &  Murphy,  and  LeForgee,  Vail  &  Mil- 
ler, for  appellant. 

C.  Everett  Smith,  Fred  I.  Edgell,  and  Thomas  D. 
Masters,  (Hardin  W.  Masters,  of  counsel,)  for  appel- 
lees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Logan  county  for  the  partition  of  the  real  estate  of  Leonard 
Miller,  deceased,  among  Bernice  M.  Miller,  the  appellant, 
and  Arthur  L.  Miller  and  Rovina  Miller,  the  appellees. 

Leonard  Miller  was  a  resident  of  the  city  of  Lincoln, 
in  Logan  county,  and  died  intestate  April  17,  1913,  leaving 
surviving  him,  as  his  only  heirs-at-law  and  next  of  kin,  the 
appellant,  Bernice  M.  Miller,  his  widow,  and  appellees,  Ar- 
thur L.  Miller,  his  brother,  and  Rovina  Miller,  his  mother. 
He  died  seized  of  a  portion  of  lots  7  and  8,  in  block  9,  of 
the  original  town  of  Lincoln.  These  premises  were  im- 
proved by  a  three-story  business  building.  The  first  floor 
and  basement  were  occupied  and  used  by  Miller,  at  the  time 
of  his  death,  as  a  dry  goods  store.  The  second  and  third 
stories  were  designed  for  flats  and  offices.  Miller  and  his 
wife  lived  in  one  of  the  flats  and  the  other  flats  and  the 
offices  were  occupied  by  tenants.  This  property  was  en- 
cumbered by  a  mortgage  given  the  Sangamon  Loan  and 
Trust  Company  of  Springfield,  Illinois,  to  secure  the  pay- 
ment of  two  notes  for  $10,000  each,  executed  August  17, 
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1908,  and  maturing  August  17,  19 13,  bearing  interest,  an- 
nually, at  the  rate  of  five  and  five  and  one-half  per  cent, 
respectively.  Thomas  G.  Miller,  the  father  of  Leonard  Mil- 
ler, died  intestate  in  the  city  of  Lincoln  December  2,  191 2, 
seized  of  a  lot  upon  which  he  resided  at  the  time  of  his 
death.  He  left  surviving  him  as  his  only  heirs-at-law  and 
next  of  kin  the  said  Rovina  Miller,  his  widow,  and  the  said 
Leonard  Miller  and  Arthur  L.  Miller,  his  only  children  or 
descendants.  After  the  death  of  Leonard  Miller  the  real 
estate  owned  by  Thomas  G.  Miller  at  the  time  of  his  death 
was  sold  by  Rovina  Miller,  Arthur  L.  Miller  and  Bernice 
M.  Miller  for  the  sum  of  $2482,  the  whole  of  the  purchase 
price  being  paid  the  said  Arthur  L.  Miller  and  no  part  of 
the  same  has  ever  been  paid  to  appellant.  Appellant  waS 
appointed  administratrix  of  the  estate  of  her  husband  and 
continued  the  conduct  of  the  dry  goods  business  and  re- 
tained possession  of  the  premises  owned  by  her  husband  at 
the  time  of  his  death,  residing  thereon  as  she  had  done 
theretofore  and  collecting  rents  from  the  various  tenants. 
On  August  12,  1913,  appellees  brought  this  suit  for  par- 
tition and  for  an  accounting.  Later  an  amended  bill  was 
filed,  which  alleges  the  death  of  Leonard  Miller,  intestate ; 
his  seizin  of  a  part  of  the  said  lots  7  and  8;  the  mortgage 
indebtedness  owing  to  the  Sangamon  Loan  and  Trust  Com- 
pany ;  that  there  is  now  sufficient  money  and  personal  prop- 
erty in  the  hands  of  the  administratrix  to  pay  all  of  such 
indebtedness,  and  that  since  the  death  of  Leonard  Miller 
appellant  has  been  in  possession  of  the  premises  and  has 
collected  the  monthly  rental  due  from  the  various  tenants. 
The  bill  then  sets  up  the  interests  of  the  co-tenants  and 
prays  for  an  accounting;  that  the  appellant,  who  was, also 
made  a  defendant  as  administratrix,  be  directed  to  pay  the 
amount  due  the  Sangamon  Loan  and  Thist  Company  out 
of  the  personal  estate,  and  that  a  division  and  partition  of 
the  premises  be  made  among  appellees  and  appellant,  sub- 
ject to  the  dower  and  homestead  rights  of  appellant. 
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Appellant,  in  her  own  right  and  also  as  administratrix, 
filed  answers  to  the  bill.  In  her  answer  as  administratrix 
she  alleges  the  death  of  said  Thomas  G.  Miller,  intestate; 
that  he  was  seized  of  the  real  estate  referred  to  at  the  time 
of  his  death ;  that  it  was  sold  after  the  death  of  Leonard 
Miller  and  that  the  whole  of  the  purchase  price  was  paid 
to  appellees  and  is  now  held  by  them;  that  at  the  time  of 
his  death  the  said  Thomas  G.  Miller  was  indebted  to  Leon- 
ard Miller,  and  asks  that  upon  any  accounting  that  may  be 
had  there  be  included  an  accounting  for  the  purchase  money 
received  by  appellees  for  the  sale  of  the  real  estate  owned 
by  Thomas  G.  Miller  at  the  time  of  his  death. 

Appellant  also  filed  a  cross-bill,  in  which  she  alleged 
that  her  father,  Abram  Mayfield,  died  October  22,  1898, 
leaving  the  appellant,  his  daughter,  Fred  S.  Mayfield  and 
William  F.  Mayfield,  his  sons,  and  Lucy  F.  Mayfield,  his 
widow,  as  his  only  heirs-at-law  him  surviving;  that  at  the 
time  of  his  death  the  said  Abram  Mayfield  was  seized  in 
fee  simple  of  the  premises  sought  to  be  partitioned;  that 
Abram  Mayfield  died  intestate  on  or  about  October  22; 
that  said  Lucy  F.  Mayfield  died  March  28,  1913;  that  on 
March  1,  1903,  appellant  married  Leonard  Miller,  who  for 
many  ye&rs  had  owned  and  conducted  a  retail  dry  goods 
business  in  the  city  of  Lincoln;  that  he  was  a  successful 
merchant  and  his  business  was  in  a  flourishing  condition, 
and  that  prior  to  June,  1905,  he  became  desirous  of  chang- 
ing the  location  of  his  business  and  providing  for  a  larger 
and  more  modern  building  in  the  business  district  of  the 
city;  that  he  conceived  the  idea  of  locating  his  business 
on  the  premises  owned  by  appellant  and  her  said  brothers; 
that  said  Miller  formulated  a  plan  to  purchase  from  the 
two  brothers  of  appellant  their  undivided  two-thirds  inter- 
est in  said  premises ;  that  his  personal  estate  was  not  suffi- 
cient at  that  time  to  enable  him  to  purchase  this  interest  and 
erect  upon  the  premises  the  character  of  building  he  had 
planned  without  borrowing  the  sum  of  $20,000,  to  be  se- 
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cured  by  a  mortgage  upon  the  premises;  that  in  order  to 
raise  this  amount  of  money  by  way  of  mortgage  he  desired 
to  take  the  whole  title  in  his  own  name ;  that  it  was  his  in- 
tention in  securing  the  undivided  one-third  interest  of  ap- 
pellant to  enable  him  more  readily  to  borrow  the  money 
necessary  to  be  used  in  improving  the  premises ;  that  it  was 
then  and  there  the  intention,  as  between  the  said  Miller  and 
the  appellant,  to  pay  off  the  mortgage  indebtedness  as  soon 
as  possible  entirely  out  of  the  rents,  issues  and  profits  of 
the  real  estate  so  to  be  acquired  and  improved  by  him,  and 
if  it  became  necessary  to  foreclose  the  mortgage  it  was  the 
desire  and  intention,  as  between  him  and  appellant,  that  the 
undivided  two-thirds  interest  acquired  by  him  from  the  said 
brothers  of  appellant  should  exonerate  the  undivided  one- 
third  interest  which  he  contemplated  acquiring  from  appel- 
lant, from  the  lien  of  the  mortgage;  that  in  pursuance  of 
this  plan  he  contracted  with  the  said  brothers  of  appellant 
for  the  purchase  of  their  undivided  two-thirds  interest  in 
the  premises;  that  he  thereupon  represented  to  appellant 
that  he  desired  her  to  convey  to  him  her  undivided  one- 
third  interest  in  the  premises;  that  at  that  time  appellant 
was  unacquainted  with  business  matters  and  had  no  experi- 
ence whatever  in  the  retail  dry  goods  business,  and  in  these 
matters  placed  implicit  confidence,  reliance  and  faith  in  her 
said  husband  and  in  her  brother,  the  said  Fred  S.  Mayfield ; 
that  thereupon  the  said  Miller  and  the  said  Fred  S.  May- 
field  stated  and  represented  to  appellant  the  plan  conceived 
by  Miller  for  the  improvement  of  the  premises,  and  said 
Miller  requested  appellant  to  convey  to  him  her  undivided 
one-third  interest  in  the  said  premises;  that  it  was  then 
and  there  agreed  by  him  and  appellant,  and  was  expressly 
promised  to  appellant  by  said  Miller,  that  if  she  would  con- 
vey to  him  her  interest  in  the  premises  he  would  cause  a 
mortgage  to  be  placed  upon  the  premises  for  the  improve- 
ments contemplated,  to  be  paid  out  of  the  rents,  issues  and 
profits  to  be  derived  therefrom,  and  that  in  event  of  a  fore- 
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closure  of  the  mortgage  the  undivided  one-third  interest  of 
appellant  should  stand,  as  between  her  and  said  Miller  or  as 
between  her  and  his  heirs-at-law,  exonerated  by  the  other 
undivided  two-thirds  interest ;  that  said  Miller  further  rep- 
resented to  her  that  in  the  event  of  his  death  before  the 
mortgage  was  paid  off,  and  in  the  event  they  should  remain 
childless,  (as  they  then  were,)  as  he  understood  the  law 
the  mortgage  upon  the  premises  would  be  charged  in  pref- 
erence to  the  real  estate  rather  than  to  his  personal  estate, 
so  that  she  need  not  fear  that  the  amount  of  his  personal 
estate  coming  to  her  in  the  event  of  his  death  would  be 
diminished  by  reason  of  the  mortgage  indebtedness,  inas- 
much as  the  value  of  the  undivided  two-thirds  interest  in 
the  premises  would  be  amply  sufficient  to  discharge  the 
mortgage  debt;  that  she  thereupon  conveyed  to  her  said 
husband  her  undivided  one-third  interest  in  the  premises  on 
June  10,  1905,  relying  upon  the  promises  and  representa- 
tions so  made,  believing  them  to  be  true,  and  relying  par- 
ticularly upon  a  promise  to  re-convey  to  her  the  undivided 
one-third  interest  in  the  property  and  that  the  mortgage  in- 
debtedness would  be  paid  solely  out  of  the  rents,  issues  and 
profits  of  the  real  estate,  and  upon  the  understanding  of  her 
said  husband  that  in  the  event  of  his  death  the  undivided 
two-thirds  interest  in  the  real  estate  would  be  ample  to  dis- 
charge the  mortgage  indebtedness,  and  would,  as  between 
his  next  of  kin  and  his  heirs-at-law,  be  the  primary  fund 
for  the  payment  of  the  same.  It  is  further  alleged  that 
appellant  received  no  other  consideration  for  this  convey- 
ance than  the  said  promise  so  made  to  her;  that  the  plan 
and  scheme  for  procuring  the  title  to  said  premises  were 
not  at  the  instance  or  request  of  the  appellant,  nor  did  she 
outline  or  plan  the  same  as  a  scheme  for  the  distribution 
or  disposal  of  her  property  for  her  personal  purposes,  as  a 
trust  agreement  or  as  a  settlement  of  her  property  in  trust, 
but  that  said  plan  was  wholly  and  entirely  a  part  of  her  said 
husband's  business  venture,  was  assented  to  by  her  solely 
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at  his  suggestion  and  instigation  and  was  not  suggested  by 
her.  The  cross-bill  then  alleges  the  construction  of  the 
building  upon  the  premises,  the  placing  of  the  mortgage 
thereon  and  the  conducting  by  said  Miller  of  his  dry  goods 
business  therein  until  the  time  of  his  death;  that  had  he 
lived  the  said  Miller  would  have  kept  his  promises  made 
to  appellant;  that  an  undivided  two-thirds  interest  in  the 
premises  is  amply  sufficient  to  discharge  the  mortgage  in- 
debtedness ;  that  having  fully  performed  her  agreement  and 
contract  with  her  said  husband,  the  appellant  is  entitled,  as 
against  appellees,  to  have  a  conveyance  of  an  undivided 
one-third  interest  in  said  premises  free  and  clear  of  the 
mortgage  lien,  and  is  also  entitled,  as  against  them,  to  have 
the  mortgage  debt  declared  to  be  primarily  a  lien  upon  the 
other  two-thirds  of  the  premises  in  order  to  exonerate  the 
personal  estate  of  the  said  Miller. 

Appellees  interposed  a  general  and  special  demurrer  to 
the  cross-bill,  the  special  grounds  set  up  being  that  the  sup- 
posed agreement  and  promises  were  within  the  provisions 
of  sections  2  and  9  of  the  Statute  of  Frauds.  This  de- 
murrer- was  sustained,  and  appellant  having  elected  to  stand 
by  her  cross-bill  the  same  was  dismissed  for  want  of  equity. 

The  cause  was  referred  to  the  master,  who  took  the 
proofs  and  reported,  finding  that  the  material  allegations 
of  the  bill  were  true ;  that  there  is  due  on  the  mortgage  in- 
debtedness the  sum  of  $20,552.22 ;  that  said  Leonard  Mil- 
ler died  leaving  personal  property  to  the  amount  of  $36,000, 
and  that  the  mortgage  indebtedness  should  be  paid  out  of 
the  personal  estate  as  a  charge  primarily  against  said  per- 
sonal estate.  The  master  further  found  that  the  premises 
of  which  said  Thomas  G.  Miller  died  seized  had  been  sold 
for  $2482 ;  that  Arthur  Lee  Miller  had  received  all  of  this 
money  and  had  made  no  accounting  of  it ;  that  the  ac- 
counts offered  in  behalf  of  the  appellant,  as  administratrix, 
tending  to  show  an  indebtedness  from  Thomas  G.  Miller, 
at  the  time  of  his  death,  to  the  said  Leonard  Miller  were 
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rejected  as  not  a  proper  charge  against  the  share  of  Arthur 
L.  Miller  and  Rovina  Miller  in  the  proceeds  of  the  sale  of 
said  property ;  that  after  allowing  Rovina  Miller  the  present 
value  of  her  dower  interest  in  the  proceeds  from  said  sale, 
Arthur  L.  Miller  should  be  ordered  to  account  to  appellant 
for  her  proportionate  share  of  the  sum  realized  from  the 
sale  of  such  real  estate. 

Objections  were  filed  on  both  sides  to  the  report  of  the 
master,  which,  having  been  overruled,  were  presented  to 
the  chancellor  as  exceptions  to  the  master's  report.  The 
chancellor  sustained  the  exceptions  of  appellant  to  that  part 
of  the  master's  report  rejecting  her  account  against  the  es- 
tate of  Thomas  G.  Miller,  and  found  that  there  was  owing 
from  said  Thomas  G.  Miller,  at  the  time  of  his  death,  to 
Leonard  Miller,  the  sum  of  $815,  which  amount  was  de- 
creed to  be  paid  appellant,  as  administratrix,  out  of  the  pro- 
ceeds of  the  sale  of  said  real  estate  owned  by  Thomas  G. 
Miller  at  the  time  of  his  death  in  the  accounting  between 
appellant  and  appellees.  The  decree  otherwise  was  in  ac- 
cord with  the  prayer  of  the  original  bill.  By  the  decree 
Arthur  Lee  Miller  was  directed  to  pay  out  of  the  proceeds 
arising  from  the  sale  of  the  real  estate  owned  by  his  father 
at  the  time  of  his  death,  to  appellant,  the  sum  of  $815,  and 
it  was  ordered  that  the  remainder  of  such  sum  should  be 
divided  among  the  appellant  and  the  appellees  according  to 
their  respective  interests  as  the  widows  and  heirs-at-law  of 
Thomas  G.  Miller  and  Leonard  Miller,  respectively;  that 
appellant,  as  administratrix,  should  pay  the  amount  due  the 
Sangamon  Loan  and  Trust  Company  within  thirty  days, 
and  in  the  event  of  her  failure  to  do  so  that  the  amount 
should  be  made  a  specific  charge  and  lien  against  her  inter- 
est in  the  real  estate  of  her  deceased  husband,  and  that  her 
rights  in  said  real  estate  should  relieve  and  discharge  the 
interests  of  appellees  from  contributing  to  any  extent  in  the 
discharge  of  the  mortgage  indebtedness.  Appellees  assign 
cross-errors  to  the  action  of  the  court  in  allowing  appellant, 
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as  administratrix,  the  sum  of  $815  as  the  amount  owing 
from  the  estate  of  Thomas  G.  Miller  to  her  intestate. 

As  the  same  are  summarized  in  the  statement  of  appel- 
lant, the  questions  presented  for  determination  are:  (1) 
Does  the  cross-bill  disclose  an  equitable  interest  in  appellant 
in  an  undivided  one-third  of  the  property  by  way  of  a  con- 
structive trust?  (2)  Should  the  real  estate  in  question, 
under  the  averments  of  the  cross-bill,  as  between  appellant 
and  appellees,  exonerate  the  personal  property  from  the  pay- 
ment of  the  mortgage  indebtedness?  (3)  On  the  account- 
ing should  appellant  be  credited  with  the  amount  of  the 
interest  payments  on  the  mortgage  indebtedness  paid  by  her 
since  the  death  of  her  husband?  (4)  Should  appellant  be 
credited  on  the  accounting  with  $815,  the  amount  Thomas 
G.  Miller  owed  Leonard  Miller,  at  the  time  of  his  death? 

The  cross-bill,  to  which  a  demurrer  was  interposed  and 
sustained,  set  up  a  trust  in  favor  of  appellant  in  one-third  of 
the  real  estate  of  which  her  husband  died  seized.  Appellees 
contend  that  the  demurrer  was  properly  sustained  because 
this  trust  is  an  express  trust,  and  as  it  was  not  manifested 
by  some  writing  signed  by  Leonard  Miller  it  cannot  be  en- 
forced ;  while  appellant  insists  that  the  trust  set  up  in  the 
cross-bill  is  a  constructive  trust,  which  is  not  required  to 
be  manifested  by  any  writing,  and  that  the  court  therefore 
erred  in  sustaining  the  demurrer  to  the  cross-bill. 

That  an  express  trust  cannot  be  established  by  parol  is 
not  only  expressly  provided  by  section  9  of  our  Statute  of 
Frauds,  but  has  been  so  frequently  declared  by  this  court 
as  to  render  the  citation  of  authorities  unnecessary.  The 
question  arising  in  most  of  the  cases  presented,  as  in  the 
case  at  bar,  has  been  whether  the  trust  in  controversy  was 
within  the  proviso  to  said  section  9,  which  reads  as  follows : 
"Provided,  that  resulting  trust  or  trusts  created  by  construc- 
tion, implication  or  operation  of  law,  need  not  be  in  wrrit- 
ing,  and  the  same  may  be  proved  by  parol." 
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The  appellees  contend  that  in  order  to  establish  a  con- 
structive trust  the  transaction  by  means  of  which  the  title 
to  property  is  obtained  must  be  a  scheme  of  actual  deceit, 
amounting  to  positive  fraud,  while  the  appellant  insists  that 
actual  or  positive  fraud  is  not  a  necessary  element  of  a  con- 
structive trust.  Both  parties  cite  decisions  rendered  by  this 
court  in  support  of  their  respective  contentions.  An  ex- 
amination of  those  cases  discloses  an  apparent  conflict  in  the 
decisions.  One  rule  has,  however,  been  uniformly  recog- 
nized, viz.,  that  a  constructive  trust  cannot  be  established 
by  merely  showing  that  one  who  has  obtained  the  legal  title 
to  property  for  a  specified  purpose  upon  his  oral  promise  to 
convey  to  a  third  person  or  to  re-convey  to  the  grantor,  re- 
fuses to  perform  such  promise  or  denies  the  existence  of 
the  trust.  The  apparent  conflict  in  the  cases  occurs  when 
the  attempt  has  been  made  to  state  what  additional  facts 
must  be  shown. 

The  principles  upon  which  equity  raises  constructive 
trusts,  rather  than  statements  found  in  adjudicated  cases, 
which  necessarily  refer  to  the  particular  facts  under  consid- 
eration, must  be  considered  in  determining  whether  a  con- 
structive trust  will  be  declared  under  a  given  state  of  facts. 
A  constructive  trust  is  solely  the  creature  of  a  court  of 
chancery  and  is  established  upon  purely  equitable  grounds. 
In  Alwood  v.  Mansfield,  59  111.  496,  the  following  general 
rule  taken  from  Hill  on  Trustees  was  adopted  by  this  court : 
"Whenever  the  circumstances  of  a  transaction  are  such  that 
the  person  who  takes  the  legal  estate  in  property  cannot 
also  enjoy  the  beneficial  interest  without  necessarily  vio- 
lating some  established  principle  of  equity,  the  court  will 
immediately  raise  a  constructive  trust  and  fasten  it  upon 
the  conscience  of  the  legal  owner,  so  as  to  convert  him  in- 
to a  trustee  for  the  parties  who  in  equity  are  entitled  to 
the  beneficial  enjoyment."  It  is  an  established  principle  of 
equity  that  one  will  not  be  permitted  to  derive  any  benefit 
from  his  own  fraud,  and  the  most  frequent  application  of 
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the  rule  above  quoted  is  found  in  cases  where  one  obtains 
the  legal  title  to  property  by  means  of  actual  or  positive 
fraud.  Indeed,  the  discussion  in  some  of  the  cases,  where 
no  other  equitable  ground  appeared  or  was  urged,  might 
lead  one  to  the  conclusion  that  actual  or  positive  fraud  is 
the  sole  ground  upon  which  a  constructive  trust  will  be  de- 
clared by  a  court  of  equity.  Thus,  in  Davis  v.  Stambaugh, 
163  111.  557,  it  was  said:  "In  order  to  take  the  case  out 
of  the  statute  and  establish  a  trust  ex  maleficio  the  transac- 
tion by  means  of  which  the  ownership  of  property  is  ob- 
tained must  be,  in  fact,  a  scheme  of  actual  deceit ;  in  other 
words,  there  must  be  an  element  of  positive  fraud  accom- 
panying the  promise  and  by  means  of  which  the  acquisition 
of  the  legal  title  is  wrongfully  consummated,  (2  Pomeroy's 
Eq.  Jur.  sees.  1055,  1056,)  otherwise  the  Statute  of  Frauds 
would  be  virtually  abrogated ;"  and  the  same  statement  ap- 
pears in  McHenry  v.  McHenry,  248  111.  506.  Again,  in 
Ryder  v.  Ryder,  244  111.  297,  it  was  said:  "In  order  to 
raise  a  trust  ex  maleficio  there  must  be  an  element  of  posi- 
tive fraud  in  the  transaction ;"  and  the  discussion  upon  this 
subject  in  other  cases  cited  by  appellees  proceeds  upon  the 
apparent  assumption  that  actual  or  positive  fraud  must  be 
shown  in  order  to  raise  a  constructive  trust.  That  con- 
structive trusts  are  not  limited  to  cases  in  which  it  appears 
that  actual  fraud  has  been  perpetrated  in  obtaining  the  legal 
title  is  apparent  from  a  consideration  of  the  general  prin- 
ciples upon  which  such  relief  is  granted  by  a  court  of  equity. 
On  the  contrary,  the  doctrine  was  announced  in  Allen  v. 
Jackson,  122  111.  567,  and  has  been  quoted  with  approval 
in  many  subsequent  cases,  that  "where  a  person  obtains 
the  legal  title  to  property  by  virtue  of  a  confidential  rela- 
tion and  influence,  under  such  circumstances  that  he  ought 
not,  according  to  the  rules  of  equity  and  good  conscience 
as  administered  in  chancery,  to  hold  and  enjoy  the  bene- 
ficial interests  of  the  property,  courts  of  equity,  in  order  to 
administer  complete  justice  between  the  parties,  will  raise 
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a  trust,  by  construction,  out  of  such  circumstances  or  re- 
lations, and  this  trust  they  will  fasten  upon  the  conscience 
of  the  offending  party,  and  will  convert  him  into  a  trustee 
of  the  legal  title,  and  order  him  to  hold  it  or  to  execute 
the  trust  in  such  manner  as  to  protect  the  rights  of  the  de- 
frauded party  and  promote  the  safety  and  interests  of  so- 
ciety." This  rule  was  quoted  with  approval  and  followed 
in  Pope  v.  Dapray,  176  111.  478,  and  it- was  there  pointed 
out  that  "as  a  general  rule  one  of  two  elements  is  necessary 
on  which  to  base  or  establish  a  constructive  trust.  There 
must  be  some  element  of  fraud,  either  positive  or  construct- 
ive, which  existed  at  the  time  of  the  transaction  and  which 
influenced  the  cestui  que  trust,  or  there  must  exist  a  con- 
fidential relation  and  influence  by  virtue  of  which  one  has 
obtained  the  legal  title  to  property  which  he  ought  not,  ac- 
cording to  the  rules  of  equity  and  good  conscience,  to  hold 
and  enjoy."  In  commenting  on  the  case  of  Davis  v.  Stam- 
baugk,  supra,  it  was  there  said :  "In  that  case  we  held  that 
the  evidence  did  not  show  a  constructive  trust,  and  that  the 
mere  refusal  of  a  trustee  to  execute  an  express  trust,  or  the 
denial  of  the  existence  of  a  trust  by  the  trustee,  does  not 
constitute  such  fraud  as  takes  the  case  out  of  the  statute. 
What  is  further  said  in  that  case  is  not  in  conflict  with  the 
views  herein  expressed,  that  as  between  parent  and  child, 
or  those  occupying  a  position  of  trust  or  confidence,  the 
fraud  may  be  constructive  and  may  be  shown  by  such  facts  • 
and  circumstances  as  demand  equitable  relief." 

The  cases  decided  by  this  court  involving  constructive 
trusts  may  therefore  be  divided  into  two  general  classes: 
One  consisting  of  those  cases  in  which  actual  fraud  is  con- 
sidered as  an  equitable  ground  for  raising  a  constructive 
trust,  and  the  other  consisting  of  those  cases  in  which  the 
existence  of  a  confidential  relation  and  the  subsequent  abuse 
of  the  confidence  reposed  is  considered  sufficient  to  take  the 
case  out  of  the  statute.  It  would  be  useless  to  discuss  the 
cases  belonging  to  the  former  class,  as  it  is  clear  from  the 
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allegations  of  the  cross-bill  that  Leonard  Miller  did  not 
obtain  the  conveyance  from  the  appellant  by  actual  fraud. 
The  allegations  of  the  cross-bill  do,  however,  bring  the  case 
within  the  second  class  above  mentioned.  It  is  alleged  that 
Leonard  Miller  was  a  successful  business  man  but  appel- 
lant was  unacquainted  with  business  matters  in  general  and 
in  such  matters  placed  implicit  confidence,  reliance  and  faith 
in  her  husband;  that  her  husband  solicited  her  to  convey 
her  property  to  him  in  order  to  enable  him  to  borrow  money 
thereon,  and  promised  that  he  would  re-convey  to  her  as 
soon  as  the  real  estate  could  be  freed  from  the  lien  of  the 
mortgage;  that  relying  on  this  promise  she  made  the  con- 
veyance without  receiving  any  consideration  therefor,  and 
that  the  heirs  of  her  husband,  other  than  herself,  are  now 
claiming  that  he  was  at  the  time  of  his  death  the  beneficial 
owner  of  such  property.  These  allegations  show  a  confi- 
dential relation  existing  between  appellant  and  her  husband 
at  and  prior  to  the  time  of  the  conveyance  by  her  to  him, 
the  position  of  appellant  being  one  of  dependence  upon  her 
husband  in  business  transactions,  and  if  proven  are  suffi- 
cient to  raise  a  constructive  trust  in  favor  of  appellant  in 
one- third  of  the  real  estate  sought  to  be  partitioned.  (Pope 
v.  Dapray,  supra;  Stahl  v.  Stahl,  214  111.  131;  Ward  v. 
Conklin,  232  id.  553;  Hilt  v.  Simpson,  230  id.  170;  Noble 
v.  Noble,  255  id.  629.)  The  heirs  of  Leonard  Miller  will 
,  not  now  be  permitted  to  refuse  to  fulfill  his  promise  if  the 
same  be  proven  as  alleged,  and  thus  betray  the  confidence 
which  his  wife  reposed  in  him  and  which  induced  her  to 
make  the  conveyance. 

The  demurrer  to  the  cross-bill  should  have  been  over- 
ruled. 

The  second  and  third  questions  presented  may  be  con- 
sidered together,  as  appellant  concedes  she  would  be  entitled 
to  credit  for  interest  payments  only  in  the  event  that  it  be 
held  that  the  real  estate,  under  the  allegations  of  the  cross- 
bill, should  exonerate  the  personal  estate  from  the  payment 
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of  the  mortgage  indebtedness.  It  is  alleged  that  to  induce 
her  to  make  the  conveyance  Miller  represented  to  appellant 
that,  as  he  understood  the  law,  should  he  die  intestate  and 
childless  she  would  inherit  his  entire  personal  estate,  and 
that  as  between  her  and  his  next  of  kin  the  mortgage  with 
which  he  contemplated  encumbering  the  real  estate  would 
be  charged  to  the  real  estate  in  preference  to  the  personal 
estate,  and  that  appellant  relied  upon  this  representation, 
among  others,  in  making  the  conveyance.  Appellant  asks 
for  relief  in  this  particular  apparently  on  the  theory  that 
her  husband  agreed  with  her  that  if  she  would  make  the 
conveyance  and  he  should  die  intestate  before  the  payment 
of  the  mortgage  indebtedness  she  would  inherit  all  his  per- 
sonal estate,  exonerated,  as  between  her  and  his  heirs,  from 
the  burden  of  paying  this  indebtedness.  Assuming  that  the 
allegations  of  the  cross-bill  amount  to  such  an  agreement, 
equity  does  not  raise  constructive  trusts  for  the  purpose 
of  enforcing  contracts.  No  matter  what  inducements  were 
offered  her  to  make  the  conveyance,  appellant  will  have  se- 
cured all  the  relief  to  which  she  is  entitled  under  the  allega- 
tions of  her  cross-bill  if  the  court  raises  a  constructive  trust 
and  she  thereby  secures  the  return  of  her  real  estate.  The 
fact  that  such  representations  were  made  would  be  proper 
proof  under  the  relations  alleged  to  have  existed  between 
appellant  and  her  husband  to  show  the  inducements  offered 
to  secure  the  conveyance,  but  these  allegations  fall  far  short 
of  showing  such  a  situation  as  would  bring  the  property  of 
an  intestate  without  the  scope  of  the  laws  of  descent,  and 
are  not  sufficient  to  support  a  prayer  for  affirmative  and 
independent  relief.  Under  the  allegations  of  the  cross-bill 
appellant  would  not  be  entitled  to  credit  for  the  interest 
payments,  as  no  ground  is  disclosed  for  charging  the  real 
estate  as  the  primary  fund  for  the  payment  of  the  mort- 
gage indebtedness. 

The  court  erred  in  decreeing  that  appellant  should  be 
credited  on  the  accounting  with  the  amount  of  $815,  which 
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it  was  shown  Thomas  G.  Miller  owed  Leonard  Miller  at 
the  time  of  his  death.  The  condition  of  the  estate  of 
Thomas  G.  Miller  was  not  shown.  His  administrator  was 
not  made  a  party  to  the  suit,  and  it  was  not  shown  that 
appellant,  as  administratrix  of  her  husband's  estate,  had 
ever  presented  her.  claim  against  the  estate  of  Thomas  G. 
Miller  and  had  the  same  reduced  to  judgment.  No  such 
privity  between  appellees  and  the  estate  of  Thomas  G.  Mil- 
ler was  shown  as  would  entitle  appellant  to  such  an  account- 
ing in  any  event. 

For  the  reasons  indicated  the  decree  of  the  circuit  court 
is  reversed  and  the  cause  remanded,  with  directions  to  over- 
rule the  demurrer  to  the  cross-bill,  and  for  further  proceed- 
ings not  inconsistent  with  the  views  herein  expressed. 
Reversed  and  remanded,  with  directions. 


The  Drainage  Commissioners  of  North  Fork  Special 
Drainage  District,  Defendants  in  Error,  vs.  The 
Commissioners  of  Rector  Special  Drainage  Dis- 
trict, Plaintiffs  in  Error. 

Opinion  Hied  February  17,  1915. 

1.  Constitutional  law — who  are  corporate  authorities  of  a 
municipality.  Corporate  authorities  of  a  municipality  are  authori- 
ties who  are  directly  elected  by  the  people  to  be  taxed,  or  ap- 
pointed in  some  mode  to  which  they  have  given  their  assent. 

2.  Same — constitution  does  not  prevent  enforcement  of  a  legal 
obligation  of  a  municipality  without  consent  of  tax-payers.  Sec- 
tions 9  and  10  of  article  9  of  the  constitution,  which  prohibit  the 
General  Assembly  from  delegating  to  persons  other  than  corpo- 
rate authorities  the  power  to  impose  taxes  for  corporate  purposes 
or  to  create  debts  against  the  municipality  without  the  consent  of 
the  tax-payers  affected,  do  not  prevent  the  enforcement  of  a  legal 
duty  or  obligation  of  a  municipality  without  the  consent  of  the  tax- 
payers, even  though  a  tax  must  be  levied  by  the  corporate  authori- 
ties in  consequence. 
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3.  Same — General  Assembly  may  require  upper  district  to  con- 
tribute proportionate  cost  of  outlet  of  lower  district.  Under  its 
constitutional  authority  to  pass  laws  for  the  creation  of  drainage 
districts  the  General  Assembly  may  require  an  upper  district  to 
contribute  its  share  to  the  construction  of  an  outlet  by  a  lower 
district  in  proportion  to  the  benefits  received  by  the  lands  of  the 
upper  district,  and  when  such  duty  is  created  it  may  be  enforced 
by  a  petition  for  reimbursement  by  the  lower  district,  and  if  the 
proceeding  results  in  a  judgment  against  the  upper  district,  the 
corporate  authorities  must  provide  for  its  payment  as  in  case  of 
any  other  legal  obligations. 

4.  Same — the  act  of  1913,  with  reference  to  apportionment  of  ■ 
cost  of  construction  between  adjoining  drainage  districts,  is  valid. 
The  act  of  1913,  (Laws  of  191 3,  p.  272,)  to  enable  adjoining 
drainage  districts  to  connect  ditches  and  to  provide  for  the  appor- 
tionment of  the  cost  of  constructing  the  work,  is  not  in  violation 
of  sections  9  and  10  of  article  9  of  the  constitution,  prohibiting 
the  delegation  to  persons  other  than  corporate  authorities  of  the 
power  to  impose  corporate  taxes  or  create  debts  against  the  mu- 
nicipality without  the  consent  of  the  tax- payers  affected. 

5.  Same — when  constitutional  provision  as  to  notice  of  a  pro- 
ceeding is  satisfied.  In  case  of  a  proceeding  to  enforce  an  obli- 
gation of  a  drainage  district,  the  constitutional  provision  securing 
to  every  one  the  right  to  have  notice  of  any  proceeding  by  which 
he  may  be  deprived  of  his  property,  so  that  he  may  have  an  op- 
portunity to  defend,  is  satisfied  by  notice  to  the  district  as  a  cor- 
poration, and  notice  to  the  individual  land  owners  is  not  required. 

Writ  of  Error  to  the  County  Court  of  Hamilton 
county;  the  Hon.  Isaac  H.  Webb,  Judge,  presiding. 

W.  F.  Scott,  and  C.  S.  Conger,  Jr.,  for  plaintiffs  in 
error. 

J.  H.  Lane,  and  Harry  Anderson,  for  defendants  in 
error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  county  court  of  Hamilton  county  organized  the 
North  Fork  Special  Drainage  District  of  the  counties  of 
Hamilton  and  Saline  on  February  21,  19 10,  under  the  Farm 
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Drainage  act,  and  organized  the  Rector  Special  Drainage 
District  of  the  same  counties  on  March  14,  1910,  under 
the  same  act.  The  two  districts  were  in  the  same  general 
watershed,  and  the  course  of  drainage  was  from  the  Rector 
district  to  and  through  the  North  Fork  district.  The  plans, 
plats,  surveys  and  specifications  of  the  North  Fork  district 
were  adopted  and  the  location  of  its  outlet  was  marked  out, 
and  the  Rector  district  afterward  made  its  plans  with  an 
outlet  ending  in  the  channel  of  Rector  creek,  a  tributary 
of  North  Fork  creek,  which  was  intersected  by  the  ditch 
of  the  North  Fork  district  about  seventy  yards  below  the 
end  of  the  Rector  ditch.  The  Rector  district  completed  its 
system  of  drainage  on  August  1,  191 2,  and  the  North  Fork 
district  completed  its  system  on  November  30,  19 13,  with 
its.  outlet  ditch  extending  in  a  southeasterly  direction  from 
a  point  below  the  end  to  the  Rector  ditch,  one  and  three- 
fourths  miles,  to  the  Gallatin  county  line,  giving  an  outlet 
for  the  waters  flowing  through  the  system  of  drains  of  both 
districts.  The  ditch  at  the  junction  of  Rector  creek  was 
100  feet  wide  and  10  feet  deep,  and  that  width  was  in- 
creased at  the  terminus  to  120  feet.  The  commissioners  of 
the  North  Fork  district  filed  a  petition  in  the  county  court 
of  Hamilton  county  for  reimbursement  by  the  Rector  dis- 
trict of  its  just  proportion  of  the  expense  of  constructing 
the  main  outlet  ditch  in  proportion  to  benefits  received, 
alleging  that  the  petitioner  had  made  provision  not  only 
for  the  waters  of  the  North  Fork  District  but  also  for  the 
waters  of  the  Rector  district  at  an  additional  cost  of  $52,- 
200,  and  that  repeated  application  had  been  made  to  the 
commissioners  of  the  Rector  district  to  pay  the  just  pro- 
portion of  that  district  of  the  cost  of  the  work,  which  the 
commissioners  of  the  district  had  refused  to  do.  The  Rec- 
tor district  answered,  admitting  that  the  lands  of  the  dis- 
trict were  dominant  to  the  North  Fork  district  and  that  the 
waters  from  the  main  outlet  of  the  Rector  district  flowed 
through  the  main  outlet  of  the  North  Fork  district  but  de- 
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nying  that  the  systems  of  drainage  were  connected,  and  al- 
leging that  when  the  drainage  system  of  the  Rector  district 
was  completed,  the  lower  part  of  Rector  creek,  and  North 
Fork  creek,  with  which  it  connected,  afforded  an  ample  out- 
let for  the  Waters  of  the  district.  The  issue  was  submit- 
ted to  a  jury  and  there  was  a  verdict  for  $6852,  on  which 
judgment  was  rendered.  The  writ  of  error  in  this  case 
was  sued  out  to  review  the  judgment. 

The  petition  was  filed  under  the  act  of  191 3,  to  enable 
adjoining  drainage  districts  to  connect  their  ditches  and 
drains,  levees  or  other  works,  and  to  provide  for  the  ap- 
portionment of  the  cost  of  the  construction,  operation  and 
maintenance  of  the  work  of  the  drainage  district  where 
lands  in  an  adjoining  district  are  benefited  thereby.  (Laws 
of  19 1 3,  p.  272.)  It  is  contended  that  this  act  contravenes 
ttie  provisions  of  sections  9  and  10  of  article  9  of  the  con- 
stitution, which  prohibit  the  General  Assembly  from  dele- 
gating the  power  of  corporate  or  local  taxation  to  persons 
other  than  the  corporate  authorities  or  to  create  a  debt 
against  a  municipal  corporation  without  the  consent  of  the 
tax-payers  affected.  Corporate  authorities  are  authorities 
of  the  municipality  who  are  directly  elected  by  the  people 
to  be  taxed,  or  appointed  in  some  mode  to  which  they 
have  given  their  assent.  (Givins  v.  City  of  Chicago,  188 
111.  348.)  The  argument  is,  that  the  act  gives  any  district 
the  right,  through  its  commissioners,  to  make  such  outlet 
as  they  shall  deem  proper  and  at  such  cost  and  expense  as 
they  may  see  fit  to  incur,  and  then  cause  a  tax  to  be  levied 
upon  the  lands  of  another  district  without  the  consent  of 
the  commissioners  or  land  owners  of  the  district  taxed, 
and  counsel  for  the  plaintiffs  in  error  insist  that  the  deci- 
sion in  Morgan  v.  Schasselle,  228  111.  106,  applies  to  this 
act  and  demonstrates  its  invalidity.  It  was  not  decided  in 
that  case  or  any  other  that  a  legal  duty  or  obligation  of  a 
municipal  corporation  cannot  be  enforced  without  the  con- 
sent of  the  tax-payers  of  a  municipality,  although,  as  a 
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necessary  consequence,  a  tax  must  be  levied  by  the  corpo- 
rate authorities  of  the  district.  There  are  numerous  duties 
and  obligations  which  may  be  so  enforced,  such  as  the  duty 
of  a  county  or  town  to  support  its  paupers,  which  may  be 
enforced  by  another  county  or  town  performing  the  duty, 
by  suit  in  any  court  of  competent  jurisdiction,  and  the 
duty  which  a  town  may  enforce  against  a  county  to  con- 
tribute to  the  cost  of  a  bridge  under  the  general  duty  of 
the  county  to  construct  and  maintain  bridges  on  the  public 
highways.  In  the  case  relied  upon  by  counsel  the  act  gave 
to  the  commissioners  of  a  drainage  district  the  power  to 
make  bridges  and  culverts  across  any  public  highway  for 
the  use  and  protection  of  the  work  of  the  drainage  district 
and  for  its  sole  and  exclusive  benefit,  and  the  cost  of  the 
work  was  to  be  paid  out  of  the  road  and  bridge  tax  of  the 
township  or  by  a  tax  to  be  levied  on  the  property  in  tfie 
township.  Section  31  of  article  4  of  the  constitution  con- 
fers upon  the  General  Assembly  authority  to  create  drain- 
age districts,  and  in  providing  for  the  drainage  of  lands 
the  General  Assembly  may  require  an  upper  district  to  con- 
tribute its  share  to  the  construction  of  an  outlet  in  propor- 
tion to  the  benefits  conferred  upon  the  lands  of  the  district, 
and  where  that  duty  is  created  it  may  be  enforced  by  such 
jT  proceeding  as  is  provided  for.  The  law  has  created  the 
duty,  and  provides  that  if  there  is  a  disagreement  there 
shall  be  a  determination  by  the  court  and  a  judgment,  which 
becomes  a  legal  charge  against  the  district.  It  becomes  the 
duty  of  the  corporate  authorities  of  the  district  to  provide 
for  the  payment  of  the  judgment  as  in  the  case  of  any 
other  legal  obligation,  and  the  performance  of  that  duty 
is  not  prohibited  by  either  section  9  or  10  of  article  9  of 
the  constitution. 

Again,  it  is  argued  that  the  act  violates  section  13  of 
article  4  of  the  constitution,  providing  that  no  act  shall 
embrace  more  than  one  subject,  which  shall  be  expressed  in 
the  title,  and  that  no  law  shall  be  amended  by  reference  to 
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its  title.  We  do  not  discover  any  fault  or  defect  in  the 
title,  and  the  act  does  not  amend  section  42  of  the  Farm 
Drainage  act  or  any  other  section  but  deals  with  a  differ- 
ent subject. 

Counsel  say  that  section  2  of  article  2  of  the  constitu- 
tion, relating  to  due  process  of  law,  secures  to  everyone 
the  right  to  have  notice  of  any  proceeding  by  which  he  may 
be  deprived  of  his  property  so  that  he  may  have  an  op- 
portunity to  defend,  and  that  the  act  attempts  to  give  the 
commissioners  of  one  district  the  right  to  create  an  in- 
debtedness against  another  district,  and  obtain  a  judgment 
therefor,  without  giving  the  land  owners  any  opportunity 
to  be  heard  in  defense  of  the  suit.  Perhaps  the  argument 
is  not  worthy  of  attention  but  it  seems  to  be  made  in  good 
faith.  The  constitutional  provision  is  satisfied  by  notice  to 
the  district  as  a  corporation. 

The  Rector  district  included  17,130  acres  of  land  and 
the  North  Fork  district  about  25,000  acres.  North  Fork 
creek,  in  its  natural  state,  was  the  only  outlet  for  draining 
the  lands,  and  it  was  so  crooked  and  had  become  so  filled 
up  with  trees,  brush  and  logs,  and  was  so  obstructed  by 
three  dams,  that  it  was  insufficient  and  useless  for  that  pur- 
pose. Three  dams  had  been  built  in  the  creek  to  furnish 
water  for  stock  and  for  the  pumping  station  of  a  railroad, 
and  the  only  feasible  plan  for  a  sufficient  outlet  was  to  dig 
a  ditch,  which  was  done.  Right  and  justice  were  clearly 
with  the  petitioner  and  the  evidence  would  have  justified  a 
larger  verdict.  In  fact,  from  reading  the  record  it  appears 
to  us  that  if  any  complaint  could  be  made  it  should  be  by 
the  petitioner  that  the  verdict  was  disproportionate  to  the 
benefits  received. 

The  judgment  is  affirmed.  jlldgment  affirmed. 
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A.  L.  Hamilton  et  al.  Defendants  in  Error,  vs.  Benja- 
min Darley,  Admr.,  Plaintiflf  in  Error. 

Opinion  Hied  February  if,  1915. 

1.  Benefit  societies — the  term  "legal  representatives"  means 
"administrators  or  executors"  The  term  "legal  representatives" 
when  used  in  a  benefit  certificate,  must  be  given  its  .ordinary  mean- 
ing of  "administrators  or  executors,"  in  the  absence  of  anything  in 
the  context  to  indicate  an  intention  to  denote  heirs  or  next  of  kin. 

2.  Same — when  an  insurance  contract  is  an  Illinois  contract. 
An  insurance  contract  between  a  citizen  of  Illinois  and  a  foreign 
mutual  assessment  company  is  an  Illinois  contract  where  the  insur- 
ance was  applied  for,  the  certificate  was  delivered  and  the  premi- 
ums were  paid  in  Illinois,  and  in  such  case  a  statute  of  the  State 
where  the  company  was  organized,  exempting  from  claims  of  a 
member's  creditors  insurance  funds  payable  to  the  member's  legal 
representatives,  does  not  apply. 

3.  Same — section  25  of  the  Assessment  Companies  act  of  1893 
does  not  exempt  insurance  money  from  the  claims  of  creditors. 
Section  25  of  the  act  of  1893,  concerning  assessment  companies, 
(Hurd's  Stat.  1913,  p.  1455,)  was  intended  to  exempt  assessment 
companies  from  legal  process  by  creditors  of  the  insured  or  the 
beneficiary,  but  was  not  intended  to  exempt  the  insurance  money, 
after  it  is  paid  over  to  the  legal  representatives  of  the  insured, 
from  the  claims  of  his  creditors. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  J.  J.  Cooke,  Judge, 
presiding. 

Ed.  D.  Henry,  for  plaintiff  in  error. 

Wiluam  N.  Hairgrove,  and  Kirby  &  Wilson,  for 
defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  case  comes  to  this  court  from  the  Appellate  Court 
for  the  Third  District  by  writ  of  certiorari.  The  question 
involved  is  the  ownership  or  distribution  of  $2000  arising 
out  of  a  life  insurance  contract.    In  August,  1907,  William 
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Darley  applied  for  and  received  a  policy  of  insurance  upon 
his  life  in  the  Merchant's  Life  Association  of  Burlington, 
Iowa,  a  mutual  assessment  company.  The  wife  of  Darley 
was  named  as  beneficiary  in  the  certificate  but  died  be- 
fore the  death  of  the  insured,  and  he  thereafter  caused  his 
mother  to  be  designated  as  beneficiary  in  the  policy.  The 
mother  also  died  before  the  insured  and  no  other  beneficiary 
was  designated  by  the  insured  before  his  death.  He  left 
surviving  him  two  minor  children  as  his  only  heirs,  for 
whom  a  guardian  was  appointed  after  their  father's  death. 
Darley  was  insolvent.  His  father  was  appointed  adminis- 
trator of  his  estate  and  collected  and  receipted  the  insurance 
company  for  the  amount  of  the  policy,  $2000.  A  number 
of  creditors  of  William  Darley  filed  claims  against  his  es- 
tate. Among  them,  A.  L.  Hamilton  filed  a  claim  for  over 
$4000  and  Mary  J.  Caldwell  a  claim  for  $150.90.  These 
claims  were  allowed  as  of  the  seventh  class.  The  admin- 
istrator filed  his  report  in  the  county  court  showing  he  had 
received  the  $2000  on  the  insurance  policy  and  that  the  es- 
tate had  no  other  funds.  The  report  of  the  administrator 
represented  that  the  $2000  collected  on  the  life  insurance 
policy  did  not  belong  to  the  estate  of  William  Darley  but 
belonged  to  the  children  of  the  deceased,  Winifred  and 
Carl  B.  Darley.  The  administrator  asked  the  county  court 
to  enter  an  order  authorizing  and  directing*  him  to  pay  said 
$2000  to  the  guardian  of  the  children  of  William  Darley 
and  to  discharge  him  as  administrator.  Due  notice  of  the 
filing  of  the  report  and  a  hearing  thereon  was  given  to  the 
creditors  and  all  interested  parties.  A.  L.  Hamilton  and 
Mary  J.  Caldwell  appeared  at  the  hearing  and  filed  objec- 
tions to  the  report,  in  which  they  denied  the  $2000  belonged 
to  the  children  of  William  Darley  and  claimed  that  it  was 
assets  of  the  estate  and  required  to  be  inventoried  and  dis- 
tributed as  such  by  the  administrator.  The  court  heard  the 
objections  and  entered  an  order  sustaining  them  and  di- 
recting the  administrator  to  inventory  the  $2000  as  assets 
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of  the  estate  of  William  Darley  and  pay  the  same  out  on 
claims  allowed  against  the  estate,  according  to  their  class, 
as  provided  by  statute.  On  appeal  by  the  administrator  to 
the  circuit  court  the  judgment  and  order  of  the  county  court 
were  sustained,  and  on  further  appeal  by  the  administrator 
to  the  Appellate  Court  for  the  Third  District  the  judgment 
of  the  circuit  court  was  affirmed. 

The  Merchant's  Life  Association  of  Burlington,  Iowa,  is 
a  mutual  assessment  company  organized  under  the  laws  of 
the  State  of  Iowa  and  licensed  to  do  business  in  this  State. 
William  Darley  resided  in  Morgan  county,  Illinois,  at  the 
time  he  applied  for  and  the  policy  was  issued  to  him,  and 
he  continued  to  reside  in  this  State  until  his  death.  Section 
1789  of  the  Iowa  code  authorizes  the  designation  in  the  cer- 
tificate or  policy  as  beneficiaries,  "the  husband,  wife,  rela- 
tive, legal  representative,  heir,  creditor  or  legatee  of  the 
insured  member.,,  Article  15  of  the  charter  of  the  Mer- 
chant's Life  Association  authorizes  the  designation  as  bene- 
ficiaries, "the  husband,  wife,  relative,  legal  representative, 
heir  or  legatee  of  such  insured  member."  The  policy  issued 
to  Darley  contained  the  following  provision :  "In  the  event 
of  the  death  of  the  beneficiary  prior  to  that  of  the  member, 
or  in  case  none  is  named,  the  benefit  then  to  be  payable 
to  the  legal  representatives  of  the  deceased  member/'  As 
we  have  above  stated,  the  beneficiaries  designated  died  prior 
to  the  death  of  the  insured,  and  the  determination  of  where 
the  fund  should  go  depends  upon  what  construction  should 
be  given  to  the  term,  "legal  representatives  of  the  deceased 
member." 

The  plaintiff  in  error  insists  the  term  "legal  representa- 
tives," as  used  in  the  contract,  means  heirs  or  next  of  kin. 
In  Johnson  v.  VanEpps,  no  111.  551,  the  court,  in  constru- 
ing the  term  "legal  representatives"  in  a  policy  issued  to 
H.  B.  Johnson  by  the  Illinois  Masons  Benevolent  Society, 
which  was  made  payable  to  the  insured's  wife  "or  the  legal 
representatives  of  the  said  H.  B.  Johnson,"  said:     "The 
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doctrine  seems  to  be  well  recognized  that  the  words  'legal 
representatives/  when  used  to  indicate  those  entitled  by  law 
to  a  decedent's  personal  estate,  as  was  the  case  here,  uni- 
formly mean,  where  there  is  nothing  in  the  context  or 
surrounding  circumstances  to  indicate  a  contrary  intention, 
executors  and  administrators."  The  court  held  that  there 
was  nothing  in  the  policy  or  certificate  or  the  surrounding 
circumstances  to  indicate  that  the  expression  "legal  repre- 
sentatives" was  used  out  of  its  ordinary  and  appropriate 
sense  or  was  intended  to  mean  anything  other  than  execu- 
tors and  administrators. 

In  People  v.  Phelps,  78  111.  147,  the  proceeds  of  a  life 
insurance  policy  made  payable  to  the  insured's  "legal  repre- 
sentatives" were  collected  by  the  administrator.  The  widow 
and  heirs  claimed  the  fund  and  the  creditors  claimed  it  as 
assets  of  the  estate.  The  court  said :  "What  construction 
shall  be  given  to  the  phrase  'legal  representatives'  depends 
upon  the  intention  of  the  party  using  it.  (Warnecke  v. 
Lembca,  71  111.  91.)  It  was  competent,  under  our  law,  for 
the  intestate  to  have  made  the  policy  payable  to  his  widow 
or  to  his  heirs,  to  the  exclusion  of  his  creditors;  but  this 
he  did  not  do.  He  chose  to  make  it  payable  to  his  'legal 
representatives,'  and,  in  this  instance,  the  legal  representa- 
tive of  the  intestate  is  his  administratrix.  Had  it  been  the 
intention  the  proceeds  of  the  policy  should  go  to  the  widow 
or  heirs,  to  the  exclusion  of  creditors,  apt  words,  no  doubt, 
would  have  been  used  to  express  that  purpose.  But  no  such 
intention  is  manifested.  The  term  employed,  'legal  repre- 
sentatives,' must  be  understood  in  its  ordinary  meaning, 
which  is,  administrators  or  executors,  and  cannot,  by  con- 
struction in  this  case,  be  held  to  include  the  widow  and 
heirs,  to  the  exclusion  of  the  administratrix." 

In  Hunt  v.  Remsburg,  32  L.  R.  A.   (N.  S.)  246,  the 

Supreme  Court  of  Kansas  had  the  precise  question  before 

it  that  is  here  involved.     In  that  case  the  policy  was  issued 

by  the  same  company,  the  Merchant's  Life  Association  of 

266  -  35 
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Burlington,  Iowa.  The  insured's  wife  was  named  in  the 
policy  as  beneficiary.  She  died  before  her  husband's  death 
and  no  other  beneficiary  was  named  after  her  death.  The 
insured  left  three  minor  children  surviving  him  as  his  only 
heirs.  The  amount  of  the  policy  was  paid  by  the  company 
to  the  administrator,  who  paid  out  the  greater  part  of  it, 
under  the  direction  of  the  probate  court,  to  creditors  of  the 
estate.  Suit  was  brought  for  the  benefit  of  the  children  on 
the  administrator's  bond,  based  on  the  claim  that  they  were 
entitled  to  the  proceeds  of  the  policy  and  that  the  admin- 
istrator had  wrongfully  and  unlawfully  paid  it  out  to  cred- 
itors of  the  estate.  The  court  construed  the  term  "legal 
representatives,"  as  used  in  the  policy,  which  is  in  the  ex- 
act language  of  the  policy  in  this  case,  to  mean  not  chil- 
dren or  heirs  but  administrators  or  executors. 

We  find  nothing  in  the  language  of  the  policy  or  sur- 
rounding circumstances  that  would  authorize  the  construc- 
tion that  the  term  "legal  representatives"  was  used  out  of 
its  ordinary  sense. 

Plaintiff  in  error  contends  that  even  if  the  policy  was 
properly  payable  to  the  legal  representatives  of  the  insured, 
the  fund  is  not  subject  to  his  debts.  This  contention  is 
based  upon  the  proposition  that  the  contract  is  an  Iowa  con- 
tract, and  the  Iowa  code  exempts  the  insurance  fund,  pay- 
able to  the  legal  representatives,  from  being  reached  by  a 
creditor  of  the  insured.  This  contention  is  without  force 
if  the  contract  of  insurance  was  an  Illinois  contract.  It  is 
apparent  the  laws  of  Iowa  have  no  effect  except  upon  con- 
tracts made  within  that  State.  That  this  is  an  Illinois  con- 
tract, to  be  governed  in  its  interpretation  by  the  laws  of 
this  State,  we  think  well  settled  by  authority.  (Wilde  v. 
Wilde,  [Mass.]  95  N.  E.  Rep.  295;  Northwestern  Mutual 
Life  Ins.  Co.  v.  McCue,  223  U.  S.  234,  and  cases  there 
cited.)  In  the  case  at  bar  the  insurance  was  applied  for, 
the  policy  delivered  and  the  premiums  paid  in  Illinois.  The 
insured  and  beneficiaries  named  resided  in,  and  the  com- 


Digiti 


zed  by  G00gk 


Fek/15.]  Hamilton  v.  Darley.  547 

pany  was  authorized  to  do  business  in,  this  State,  which 
brings  the  case  clearly  within  the  rule  announced  in  the 
cases  above  cited. 

Plaintiff  in  error  further  insists  that  under  section  25  of 
the  act  of  1893,  concerning  assessment  companies,  (Hurd's 
Stat.  1913,  p.  1455,)  ^e  money  arising  from  the  policy  is 
exempt  from  the  claims  of  creditors  of  the  estate.  That 
section  is,  in  substance,  that  "the  money  or  benefit  provided 
or  rendered  by  any  corporation  authorized  to  do  business 
under  this  act"  shall  not  be  liable  to  attachment  by  gar- 
nishee or  other  process  or  be  taken,  appropriated  or  applied 
by  any  legal  process  or  by  operation  of  law  to  pay  any 
debt  of  the  certificate  holder  or  beneficiary  named  therein. 
Section  9  of  the  act  of  1893,  concerning  fraternal  bene- 
ficiary societies,  (Hurd's  Stat.  1913,  p.  1461,)  which  is  very 
similar  to  section  25  of  the  Assessment  Companies  act,  was 
before  this  court  for  construction  in  Martin  v.' Martin,  187 
111.  200.  In  that  case  the  money  arising  from  the  policy 
or  certificate  was  collected  by  an  agent  of  the  beneficiary 
and  was  sought  to  be  reached  by  a  creditor  of  the  bene- 
ficiary by  garnishment  proceedings  against  the  agent.  It 
was  claimed  by  the  garnishee  and  the  beneficiary  that  un- 
der section  9  of  the  Fraternal  Societies  act  the  money  was 
exempt  in  the  hands  of  the  agent.  Section  9  provides  that 
the  money  or  other  benefit  "to  be  paid,  provided  or  ren- 
dered by  any  society  authorized  to  do  business  under  this 
act"  shall  not  be  liable  to  attachment,  etc.,  the  remainder  of 
the  section  being  substantially  the  language  of  section  25  of 
the  Assessment  Companies  act.  The  court  construed  sec- 
tion 9  to  have  been  enacted  for  the  purpose  of  protecting  > 
the  association  from  legal  process  by  creditors  of  members 
of  the  association  and  their  beneficiaries,  and  not.  for  the 
exemption  of  the  money  after  it  had  been  paid  to  the  bene- 
ficiary by  the  association.  We  are  unable  to  see  any  valid 
distinction  between  section  25  of  the  Assessment  Companies 
act  and  section  9  of  the  Fraternal  Societies  act.     If  sec- 


Digiti 


zed  by  G00gk 


548  The  People  v.  Rosenwald.  [26*  111. 

tion  9  of  the  latter  act  was  passed  for  the  purpose  of  ex- 
empting the  society  from  legal  process  by  the  creditors  of 
the  member  or  the  beneficiary  and  not  for  the  purpose  of 
exempting  the  money,  we  think  the  same  construction  must 
be  placed  upon  section  25  of  the  Assessment  Companies  act. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  Appellant,  vs. 
Augusta  N.  Rosenwald,  Appellee. 

Opinion  Hied  February  17 ,  1915* 

1.  Bills  of  exceptions — party  who  presents  bill  in  time  is  not 
prejudiced  by  delay  of  judge.  A  party  who,  within  the  time  pre- 
scribed for  filing  the  same,  presents  his  bill  of  exceptions  to  the 
judge  who  tried  the  cause  will  not  be  prejudiced  by  the  neglect  or 
refusal  of  the  judge  to  sign  the  bill  of  exceptions  until  after  such 
time  has  expired. 

2.  Same — time  when  a  bill  of  exceptions  was  signed  must  af- 
firmatively appear  from  the  record.  The  time  when  a  bill  of  ex- 
ceptions was  settled  and  signed  must  be  shown  affirmatively  on 
the  record,  and  should,  on  its  face,  appear  to  have  been  taken  and 
signed  St  the  trial. 

3.  Same — mere  absence  of  trial  judge  does  not  authorise  an- 
other judge  to  sign  bill  of  exceptions.  The  provision  of  section  81 
of  the  Practice  act  which  authorizes  a  judge  other  than  the  trial 
judge  to  sign  a  bill  of  exceptions  in  case  the  trial  judge  is  unable 
-to  sign  the  bill  "by  reason  of  death,  sickness  or  other  disability," 
means  a  "disability"  of  a  physical  or'  mental  nature  by  which  the 
trial  judge  is  disabled  from  performing  his  judicial  functions,  and 
does  not  include  the  mere  absence  of  the  trial  judge  from  the  dis- 
trict or  circuit. 

4.  Same — a  judge  other  than  the  trial  judge  may  extend  time 
for  filing  a  bill  of  exceptions.  In  the  absence  of  the  trial  judge 
another  judge  of  the  same  court  or  circuit  may,  within  the  time 
granted  for  filing  the  bill  of  exceptions,  extend  such  time  by  an 
order  of  record,  and  the  bill  may  thereafter  be  signed  by  the  trial 
judge  without  a  nunc  pro  tunc  order;  or  if  the  other  judge  does 
not  extend  the  time  but  merely  marks  the  bill  as  presented,  such 
entry  would  be  sufficient  to  furnish  a  basis  for  a  nunc  pro  tunc 
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order  by  the  trial  judge  in  signing  the  bill,  provided  it  was  recited 
that  the  entry  was  made  by  the  other  judge  while  he  was  presid- 
ing in  the  court,  and  that  due  diligence  had  been  shown  by  the 
appellant  in  seeking  to  present  the  bill  to  the  trial  judge  before 
presenting  it  to  the  other. 

5.  Same — rule  when  trial  judge  signs  a  bill  of  exceptions  nunc 
pro  tunc.  If  the  trial  judge  signs  a  bill  of  exceptions  nunc  pro 
tunc  as  of  the  date  of  the  presentation  of  the  bill  to  another  judge, 
there  must  be  sufficient  matters  in  the  record  itself  to  show  affirma- 
tively that  the  trial  judge  was  authorized,  under  the  law,  to  enter 
such  order,  where  the  record  itself  shows  that  the  bill  was  not 
actually  signed  within  the  time  granted  for  filing  the  bill,  and  if 
no  such  authority  is  shown  the  bill  is  not  properly  in  the  record. 

Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Harry  Olson,  Judge,  presiding. 

Maclay  Hoyne,  State's  Attorney,  and  Hart  E. 
Baker,  for  appellant. 

Adler  &  LEDERER,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  by  appellant  in  the  munici- 
pal court  of  Chicago  to  recover  taxes  on  the"  personal  prop- 
erty of  appellee  for  the  year  1913,  under  section  23a  of  the 
Revenue  act.  (Hurd's  Stat.  1913,  p.  2065.)  The  claim 
filed  was  for  $7826.11.  The  trial  court  allowed  and  en- 
tered judgment  for  $782.61.    This  appeal  followed. 

Counsel  for  appellee  have  made  a  motion  to  strike  the 
bill  of  exceptions  from  the  record  on  the  ground  that  it 
was  not  presented  to  the  trial  judge  within  sixty  days  for 
signing  and  sealing.  This  motion  was  taken  with  the  case 
and  the  question  has  been  argued  at  length  in  the  briefs. 

The  judgment  was  entered  August  12,  1914.  Under 
section  38  of  the  Municipal  Court  act  a  bill  of  exceptions 
"may  be  tendered  to  the  judge  at  any  time  within  sixty 
days  after  the  entry  of  a  final  order  or  judgment,  or  with- 
in such  further  time  thereafter  as  the  court,  upon  appli- 
cation made  therefor  within  such  sixty  days,  may  allow." 
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(Hurd's  Stat  1913,  p.  738.)  No  order  was  entered  ex- 
tending the  time,  and  it  is  agreed  that  the  bill  of  exceptions, 
under  this  statute,  should  have  been  presented  to  the  trial 
judge,  Harry  Olson,  on  or  before  October  11,  1914.  The 
bill  of  exceptions  in  this  record  has  this  entry  upon  it  in 
writing:  "Presented  this  10th  day  Oct  1914. — Jacob  H. 
Hopkins,  Judge."  At  the  close  of  the  bill  of  exceptions  is 
a  certificate  in  the  ordinary  form,  which  ends  with  the  sen- 
tence: "And  this  is  accordingly  done  this  21st  day  of  Oc- 
tober, A.  D.  1914,  nunc  pro  tunc  as  of  October  10,  1914. — 
Harry  Olson,  (Seal)  Judge."  No  other  entry  on  the  tran- 
script of  the  record  has  been  called  to  our  attention,  and 
we  have  found  none,  which  bears  in  any  way  on  the  ques- 
tion of  the  time  when  the  bill  of  exceptions  was  presented 
or  signed  or  the  reason  for  the  entry  of  the  nunc  pro  tunc 
order. 

Counsel  on  both  sides  state  that  section  81  of  the  Prac- 
tice act  has  been  adopted  by  rule  23  of  the  municipal  court, 
and  therefore  applies  here  and  should  be  construed  in  de- 
ciding this  question,  along  with  said  section  38  of  the  Mu- 
nicipal Court  act.  We  will  so  assume  for  the  purposes  of, 
this  case. 

That  part  of  section  81  of  the  Practice  act  which  we 
are  asked  to  construe  reads :  "A  bill  of  exceptions,  certifi- 
cate of  evidence,  or  report  of  trial  allowed  in  any  cause 
shall  be  deemed  sufficiently  authenticated  if  signed  by  the 
judge  of  the  court  in  which  the  cause  was  tried  or  by  the 
presiding  judge  thereof,  if  more  than  one  judge  sat  at  the 
trial  of  the  cause,  without  any  seal  of  the  court  or  judge 
annexed  thereto.  And  in  case  the  judge  before  whom  the 
cause  has  heretofore  been,  or  may  hereafter  be  tried,  is,  by 
reason  of  death,  sickness,  or  other  disability,  unable  to  hear 
and  pass  upon  a  motion  for  a  new  trial  in  a  case  at  law, 
and  allow  and  sign  a  bill  of  exceptions,  certificate  of  evi- 
dence or  report  of  trial,  then  the  judge  who  succeeds  such 
trial  judge,  or  any  other  judge  of  the  court  in  which  the 
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cause  was  tried,  holding  such  court  thereafter,  if  the  evi- 
dence in  such  case  has  been  or  is  taken  in  stenographic 
notes,  or  if  the  said  judge  is  satisfied  by  any  other  means 
that  he  can  pass  upon  such  motion  in  a  case  at  law,  and 
allow  a  true  bill  of  exceptions,  certificate  of  evidence,  or 
report  of  trial,  shall  pass  upon  said  motion,  in  a  case  at 
law,  and  allow  and  sign  such  bill  of  exceptions,  certificate 
of  evidence  or  report  of  trial;  and  his  ruling  upon  such 
motion  in  a  case  at  law,  and  allowance  and  signing  such 
bill  of  exceptions,  certificate  of  evidence,  or  report  of  trial, 
shall  be  as  valid  as  if  such  ruling  and  allowance  and  sign- 
ing had  been  made  by  the  judge  before  whom  such  cause 
was  tried."     (Hurd's  Stat.  1913,  p.  1871.) 

Previous  to  1907  the  general  Practice  act  of  this  State 
contained  no  provisions  of  this  kind.  This  court,  however, 
had  made  numerous  rulings  before  the  passage  of  this  por- 
tion of  said  section  81  of  the  Practice  act  which  had  more 
or  less  bearing  on  the  question  here  under  consideration. 
In  David  v.  Bradley,  79  111.  316,  the  court  held  that  a  bill 
of  exceptions  signed  by  one  judge  without  the  consent  and 
against  the  objections  of  one  of  the  parties,  containing  pro- 
ceedings which  took  place  wholly  before  another  judge,  was 
irregular  and  unauthorized.  In  Alley  v.  McCabe,  147  111. 
410,  the  question  was  raised  after  the  death  of  the  trial 
judge  whether  any  other  judge  had  authority  to  sign  the 
bill  of  exceptions,  and  it  was  there  intijnated  that  even 
though  this  might  be  done,  it  would  only  be  permitted  where 
the  record  showed  that  the  appellant  had  used  due  diligence 
to  obtain  a  bill  of  exceptions,  not  only  after  but  before  the 
death  of  the  trial  judge.  Later,  in  People  v.  McConnell, 
155  111.  192,  the  same  case  being  under  consideration,  it 
was  held,  after  a  review  of  the  authorities,  that  after  the 
death  of  the  trial  judge,  after  verdict  but  before  motion  for 
new  trial,  the  succeeding  judge  had  authority,  and  it  was 
his  duty,  to  decide  the  motion  for  new  trial.  By  a  long 
and  unbroken  line  of  decisions  this  court  has  also  held  that 
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a  bill  of  exceptions  was  originally  intended  to  be  reduced 
to  form  and  signed  during  the  term  in  which  the  cause  is 
tried,  except  in  cases  where  counsel  consent,  or  the  judge 
by  an  entry  on  the  record  directs,  that  it  may  be  prepared 
in  vacation  and  signed  nunc  pro  tunc.     (Evans  v.  Fisher, 
5  Gilm.  453 ;  Wabash,  St.  Louis  and  Pacific  Railway  Co.  v. 
People,  106  111.  652;   Burst  v.  Wayne,  13  id.  664;   Hake 
v.  Strubel,  121  id.  321;   Ferris  v.  Commercial  Nat  Bank, 
158  id.  237;    West  Chicago  Street  Railroad  Co.  v.  Morri- 
son Co.  160  id.  288;    Railway  Conductors'  Benefit  Ass'n 
v.  Leonard,  166  id.  154;  Chaplin  v.  Illinois  Terminal  Rail- 
road Co.  227  id.   166;    Haines  v.  Danderine  Co.  248  id. 
259;   Hill  Co.  v.  Guaranty  Co.  250  id.  242.)     This  court 
held  in  Parker  v.  Village  of  LaGrange,  167  111.  62 3,  that  a 
bill  of  exceptions  signed  by  a  judge  who  was  neither  the 
judge  who  presided  at  the  trial  nor  the  regular  judge  of 
the  court  in  which  the  case  was  tried,  will  be  stricken,  on 
motion,  in  the  Supreme  Court.    The  rule  has  long  been  set- 
tled in  this  jurisdiction  that  a  party  who  presents  his  bill 
of  exceptions  to  the  judge  who  tried  the  cause,  within  the 
time  prescribed  for  filing  the  same,  having  thus  done  all 
he  can,  will  not  be  prejudiced  by  the  neglect  or  refusal  of 
the  judge  to  sign  the  bill  of  exceptions  until  after  the  time 
fixed  for  that  purpose  has  expired.     (Underwood  v.  Hos- 
sack,  40  111.  98;   Magill  v.  Brown,  98  id.  235;    Hazves  v. 
People,  129  id.  1*23;  Hall  v.  Royal  Neighbors,  231  id.  185; 
Cincinnati  Traction  Co.  v.  Ruthman,  26  Ann.  Cas.  [Ohio 
St.]  911,  and  cases  cited  in  note.)    The  general  rule  is  that 
the  time  when  the  bill  of  exceptions  was  settled  and  signed 
must  be  shown  affirmatively  on  the  record.     (3  Ency.  of 
PI.  &  Pr.  p.  474,  and  cases  cited.)     This  court  has  said 
that  in  all  cases  the  bill  should  appear,  on  its  face,  to  have 
been  taken  and  signed  at  the  trial.     (Evans  v.  Fisher,  supra, 
p.  456;   Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Peo- 
ple, supra. )     We  also  said  in  Hall  v.  Royal  Neighbors,  su- 
pra, on  page  192  :    "If  the  date  of  presentation  appears  on 
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the  bill  an  order  may  be  made,  whenever  it  is  afterward 
signed  and  sealed,  to  file  it  nunc  pro  tunc  as  of  the  date 
of  such  presentation  to  the  judge." 

A  reading  of  the  foregoing  and  other  decisions  of  this 
court  makes  it  quite  apparent  that  some  of  the  provisions 
of  section  81  of  the  Practice  act  heretofore  quoted  were 
the  established  law  of  this  State  before  these  provisions 
were  made  a  part  of  said  act  in  1907.  Section  953  of  the 
United  States  statutes,  as  amended  in  1900,  contains  sub- 
stantially the  same  provisions  as  to  bills  of  exceptions  and 
stenographic  notes  as  are  found  in  said  section  81  of  our 
Practice  act  heretofore  set  out.  (31  U.  S.  Stat,  at  Large, 
1 899- 1 900,  p.  270.)  It  is  manifest  from  comparing  the 
provisions  of  the  two  statutes  that  ours  was  copied  from 
that  of  the  United  States,  with  one  or  two  slight  changes 
that  in  no  way  affect  the  question  here  under  consideration. 

While  this  court  has  never  had  occasion,  since  its  enact- 
ment, to  construe  our  statute  on  the  questions  here  under 
consideration,  the  Federal  courts  have  passed  upon  some 
features  of  the  Federal  statute.  It  has  been  held  that  the 
words  "other  disability,"  in  the  phrase  "by  reason  of  death, 
sickness  or  other  disability,"  should  be  construed  to  be  a 
physical  or  mental  disability  of  like  character  to  death  or 
sickness,  by  which  the  trial  judge  is  disabled  from  the  per- 
.  f ormance  of  judicial  functions,  and  his  absence  from  the 
district  or  circuit,  merely,  does  not  authorize  the  allow- 
ance and  signing  of  a  bill  of  exceptions  by  another  judge. 
.  ( Western  Dredging  and  Improvement  Co.  v.  Heldmaier, 
49  C.  C.  A.  264.)  We  agree  with  the  reasoning  of  that 
decision.  Our  statute  must  be  construed,  on  this  question, 
in  the  same  manner.  It  may  be  noted  in  passing  that  the 
statute  in  question  does  not  refer  in  any  way  to  marking  a 
bill"  of  exceptions  as  presented,  but  only  to  the  final  signing 
of  the  bill.  The  Federal  court,  in  a  later  opinion  involving 
the  same  case,  held  that  the  judge  who  actually  tried  the 
case,  on  the  recitation  in  the  bill  of  exceptions  by  him  that 

Digitized  by  VjOOQIC 


554  The  People  v.  Rosenwald.  [866  01. 

he  was  absent  from  the  circuit  and  that  the  bill  could  not 
be  presented  to  him  within  the  time  permitted  by  the  stat- 
ute as  his  whereabouts  could  not  be  ascertained  by  the 
attorneys  in  time  to  present  it  to  him,  could,  to  prevent  in- 
justice, under  such  circumstances  sign  the  bill  and  allow  it 
to  be  filed  by  a  nunc  pro  tunc  order.  (Western  Dredging 
and  Improvement  Co.  v.  Heldmaier,  53  C.  C.  A.  625.) 
There  is  an  intimation  in  the  opinion  in  that  case  and  the 
authorities  cited  therein  that  this  could  be  done  by  the  trial 
judge  on  a  proper  showing  and  the  recitation  of  that  show- 
ing in  the  certificate  of  the  judge,  or  by  the  bill  of  ex- 
ceptions, without  having  any  court  memoranda  upon  which 
to  base  such  nunc  pro  tunc  order.  Under  the  decisions  in 
this  State  a  nunc  pro  tunc  order  cannot  supply  an  omission 
to  make  an  order.  "The  office  of  an  order  nunc  pro  tunc 
is  only  to  supply  some  omission  in  the  record  of  an  order 
which  was  really  made  but  omitted  from  the  record.  If  an 
order  is  actually  made  by  the  court  but  there  is  a  failure 
to  enter  it,  the  court  may  correct  the  mistake  in  failing  to 
enter  the  order  and  make  the  record  show  the  order  which 
the  court  actually  made  as  of  the  time  it  was  made.  No 
court  has  a  right  to  create  an  order  by  that  method  or  to 
supply  an  order  which  was  never,  in  fact,  made.  A  nunc 
pro  tunc  order  cannot  be  made  to  supply  an  omission  to 
make  an  order,  but  only  an  omission  in  the  record  of  the 
order."  (Lindauer  v.  Pease,  192  111.  456,  and  cases  cited.) 
To  the  same  effect  see  Stein  v.  Meyers,  253  111.  199.  And 
where  there  is  no  minute  or  memorial  paper  in  the  records, 
to  show  that  the  order  was,  in  fact,  made,  it  cannot,  under 
these  decisions,  be  so  entered.  This  rule  in  this  State  is  in 
accord  with  the  weight  of  the  authority  in  other  jurisdic- 
tions. Cleveland  Leader  Printing  Co.  v.  Green,  52  Ohio 
St.  487 ;  Jillett  v.  Union  Nat.  Bank,  56  Mo.  304 ;  Cox  v. 
Gress,  51  Ark.  224;  15  Ency.  of  PI.  &  Pr.  344;  17  id.  934. 
When  the  bill  of  exceptions  was  presented  to  Judge 
Hopkins  on  October  10,  191 4,  he  undoubtedly  could  have 
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entered  an  order  in  his  court  extending  the  time  within 
which  the  bill  of  exceptions  might  be  signed  by  the  trial 
judge,  Olson,  as  neither  the  Municipal  Court  statute  nor 
the  Practice  act  forbids  an  extension  beyond  that  date. 
(Western  Dredging  and  Improvement  Co.  v.  Heldmaier, 
53  C.  C.  A.  625;  Raihvay  Conductors'  Benefit  Ass'n  v. 
Leonard,  supra;  Hill  v.  City  of  Chicago,  218  111.  178;  Pie- 
ser  v.  Minkota  Milling  Co.  222  id.  139.)  This  order  would 
appear  of  record,  and  if  within  the  time  thus  extended  the 
bill  had  been  presented  to  Judge  Olson  and  signed,  it  could 
then  have  been  filed  without  a  nunc  pro  tunc  order.  Had 
Judge  Olson,  when  it  was  presented  to  him  on  October  21, 
1 914,  recited  in  his  nunc  pro  tunc  order  the  entry  by  Judge 
Hopkins  on  the  bill  of  exceptions,  it  would  be  sufficient  to 
furnish  a  basis  for  the  entry  of  such  a  nunc  pro  tunc  order, 
provided  it  was  recited  that  such  entry  had  been  made  by 
Judge  Hopkins  on  said  record  while  he  was  presiding  in 
the  municipal  court,  (see  United  States  Life  Ins.  Co.  v. 
Shattuck,  159  111.  610,)  and  that  due  diligence  had  been 
shown  by  appellant  in  seeking  to  have  the  bill  presented  to 
the  trial  judge  before  it  was  presented  to  Judge  Hopkins. 
Under  the  Federal  authorities  already  cited,  such  a  recita- 
tion of  the  facts  in  the  certificate  of  the  judge,  with  this 
court  memorandum  to  base  them  on,  would  have  been  suf- 
ficient to  authorize  the  entry  nunc  pro  tunc.  (See,  also, 
Chicago,  Milwaukee  and  St.  Paul  Raihvay  Co.  v.  Walsh, 
150  111.  607.)  These  facts  could  also  tie  shown  by  a  bill 
of  exceptions  properly  authenticated  and  made  a  part  of 
the  record.  That  is,  if  a  nunc  pro  tunc  order  is  entered 
there  must  be  sufficient  in  the  record  itself  to  show  affirma- 
tively that  the  trial  judge  was  authorized,  under  the  law,  to 
enter  such  order.  This  bill  does  not  show  on  its  face,  af- 
firmatively, why  Judge  Hopkins  made  the  entry  that  he  did 
on  the  transcript  of  record  or  the  authority  by  which  Judge 
Olson  entered  the  nunc  pro  tunc  order.  Had  Judge  Olson 
signed  the  bill  of  exceptions  as  of  October  10,   1914,  in 
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the  absence  of  any  evidence  in  the  record  showing  that  it 
was  signed  on  a  different  date  without  authority,  this  court 
would  presume  he  had  authority  to  so  sign.  (Wallahan  v. 
People,  40  111.  103;  Village  of  Hyde  Park  v.  Dunham,  85 
id.  569 ;  Chicago,  Mihvaukee  and  St.  Paul  Railway  Co.  v. 
Walsh,  supra;  Nagel  v.  People,  229  111.  598.)  A  differ- 
ent situation,  however,  is  presented  in  this  case,  as  the  rec- 
ord itself  shows  that  the  bill  of  exceptions  was  not  signed 
within  the  time  allowed  by  the  statute. 

Counsel  for  appellant  further  insist  that  this  motion  to 
strike  should  not  be  allowed  here,  because  appellee  and  her 
counsel  stood  by  and  permitted,  without  objection,  the  nunc 
pro  tunc  order  to  be  entered.  We  find  nothing  in  the  rec- 
ord indicating  that  appellee  or  her  counsel  consented  to  the 
entry  of  this  nunc  pro  tunc  order.  If  the  record  so  showed, 
then  the  holding  of  this  court  in  Brethold  v.  Village  of 
Wilmctte,  168  111.  162,  would  control,  and  appellee  could 
not  now  object.  The  question  of  what  is  in  the  record  may 
be  tried  by  the  record  at  any  time.  (Haines  v.  Danderine 
Co.  supra.)  Appellee  has  not  waived,  on  this  record,  the 
right  to  raise  the  objection  that  the  bill  of  exceptions  was 
not  signed  within  the  time  allowed  by  law.  See  Reliable 
Incubator  and  Brooder  Co.  v.  Stahl,  42  C.  C.  A.  522. 

The  motion  to  strike  the  bill  of  exceptions  from  the 
transcript  of  the  record  must  be  allowed. 

The  assignments  of  error  filed  in  this  court  all  being 
based  upon  the  matters  in  the  bill  of  exceptions  and  not  on 
anything  contained  in  the  common  law  record,  and  the  bill 
of  exceptions  having  been  stricken,  the  judgment  of  the 
municipal  court  must  be  affirmed.     Judgment  affirmed. 
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The  People  ex  rel.  Jack  Lusk,  County  Collector,  Appel- 
lee, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellant. 

Opinion  filed  February  17,  igi 5. 

1.  Taxes — mothers'  pension  fund  tax  is  not  exclusive  of  the 
seventy-five  cent  limitation  on  county  taxes.  The  three-mill  tax 
for  mothers'  pension  fund  is  a  county  tax  and  must  be  included 
in  the  seventy-five  cents  on  the  $100  which  a 'county  may  levy  for 
county  purposes,  notwithstanding  the  act  authorizing  a  mothers' 
pension,  fund  provides  that  the  tax  for  such  purpose  shall  not  be 
reduced  under  the  act  for  the  levy  and  extension  of  taxes. 

2.  Same — the  general  county  taxes  should  be  levied  for  fixed 
amounts.  Neither  the  constitution  nor  the  statute  contemplates 
that  taxes  for  general  county  purposes  shall  be  levied  by  percent- 
ages, but  that  the  amounts  to  be  levied  for  the  several  county  pur- 
poses shall  be  fixed  and  stated  separately. 

3.  Same — levy  of  a  certain  percentage  for  repair  and  building 
purposes  is  indefinite.  An  item  of  a  county  tax  levy  of  a  certain 
percentage  for  repair  and  building  purposes  is  too  indefinite,  as  a 
levy  for  building  purposes  should  not  only  state  the  amount  neces- 
sary for  the  building,  but  should  also  state  the  use  for  which  the 
building  is  to  be  erected. 

4.  Same — town  clerk's  certificate  for  total  sum  levied  for  town 
tax  is  sufficient.  A  town  clerk's  certificate  for  the  total  sum  lev- 
ied for  town  taxes,  including  moneys  voted  at  the  annual  town 
meeting  and  accounts  audited  by  the  town  auditors,  is  sufficient, 
as  the  information  as  to  the  separate  items  is  to  be  found  by  the 
tax-payer  in  the  town  clerk's  office. 

5.  Same — town  may  levy  a  reasonable  amount  for  contingent 
expenses.  A  town  may  levy  a  reasonable  amount  as  a  contingent 
fund  for  purposes  which  cannot  be  foreseen. 

6.  Same — what  does  not  affect  validity  of  hard  road  tax.  If  a 
hard  road  tax  is  levied  by  the  commissioners  for  the  full  period 
of  five  years  and  the  commissioners'  certificate  of  levy  is  filed  with 
the  town  clerk  and  a  certified  copy  filed  by  the  town  clerk  with  the 
county  clerk  before  the  taking  effect  of  the  new  Roads  and  Bridges 
act  July  1,  191 3,  the  tax  is  valid  and  it  is  the  duty  of  the  county 
clerk  to  extend  the  portion  due  each  year,  as  it  is  not  necessary 
that  new  levies  and  certificates  shall  be  made  annually. 

7.  Same — when  court  should  permit  railroad  company  to  show 
the  amount  of  track  in  a  new  village.  Where  a  railroad  company 
having  no  knowledge  of  the  organization  of  a  new  village  fails  to 
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show  in  its  schedule  the  amount  of  railroad  track  within  the  cor- 
porate limits  thereof  and  the  county  clerk  determines  for  himself 
the  amount  of  such  track,  the  court,  on  application  for  judgment 
and  order  of  sale,  should  permit  the  company  to  show  by  parol 
evidence  the  amount  of  its  property  within  the  village. 

8.  Same — each  tax  is  a  lien  only  as  to  property  in  the  taxing 
district.  Each  tax  is  a  lien  upon  railroad  property  only  as  to  the 
amount  of  such  property  in  the  taxing  district,  and  in  rendering 
judgment  the  court  should  limit  such  judgment  to  the  property  in 
the  taxing  district  levying  the  tax  for  which  judgment  is  given. 

Appeal  from  the  County  Court  of  Saline  county;  the 
Hon.  K.  C.  Ronalds,  Judge,  presiding. 

P.  J.  Kolb,  (L.  J.  Hackney,  and  Frank  L.  Little- 
ton, of  counsel,)  for  appellant. 

Sam  Thompson,  State's  Attprney,  and  Geo.  E.  Dodd, 
for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  appellant,  the  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  interposed  objections  to  judgment  against 
its  property  in  the  county  court  of  Saline  county  for  vari- 
ous taxes  of  the  year  1913.  Some  of  the  objections  were 
overruled  and  judgment  was  entered,  from  which  this  ap- 
peal was  prosecuted. 

The  appellant  objected  to  the  excess  of  the  county  tax 
above  the  constitutional  limit  of  seventy-five  cents  on  each 
$100  of  taxable  property  and  also  to  one  of  the  items  of 
the  tax.  The  board  of  supervisors  adopted  a  resolution 
levying  seventy-five  cents  on  each  $100  assessed  valuation 
of  all  taxable  property  in  the  county,  to  be  apportioned  as 
follows:  Twenty-five  per  cent  of  the  levy  to  pay  court 
costs  and  expenses ;  twenty  per  cent  for  keeping  and  main- 
taining the  poor  of  the  county;  twenty  per  cent  to  pay 
salaries  of  county  officials;  five  per  cent  to  pay  for  books 
and  stationery ;    three  per  cent  to  pay  for  fuel ;    two  per 


Digiti 


zed  by  G00gk 


FA.M5.]        The  People  v.  C,  V.  &  C.  Ry.  Co.  559 

cent  to  pay  for  janitors'  service;  five  per  cent  for  feeding 
and  caring  for  prisoners;  five  per  cent  to  pay  special  as- 
sessments against  county  property;'  fifteen  per  cent  to  pay 
for  repair  and  building  purposes ;  and  also  levying  the  sum 
of  three  cents  on  each  $100  of  taxable  property  to  be  ap- 
propriated for  a  mothers'  pension  fund.  The  constitutional 
provision  is,  that  county  authorities  shall  never  assess  taxes 
the  aggregate  of  which  shall  exceed  seventy-five  cents  on 
each  $100  valuation  of  taxable  property,  except  to  pay  in- 
debtedness existing  at  the  adoption  of  the  constitution,  un- 
less authorized  by  a  vote  of  the  people.  The  county  board 
of  Saline  county  by  its  resolution  levied  seventy-five  cents 
on  each  $100  valuation,  apportioned  as  above  stated,  and 
three  cents  on  each  $100  valuation  as  a  mothers'  pension 
fund,  and  the  county  clerk  extended  the  tax  at  the  rate  of  • 
seventy-eight  cents  on  each  $100  valuation.  The  answer 
made  by  counsel  to  the  objection  that  the  constitutional 
limit  was  exceeded  is,  that  section  16  of  the  law  authoriz- 
ing a  mothers'  pension  fund  provides  that  it  is  not  a  county 
tax  and  is  exclusive  of  the  seventy-five  cent  limitation  of 
the  constitution.  That  section  provides  that  the  tax  is  not 
to  be  reduced  under  the  provisions  of  the  act  concerning 
the  levy  and  extension  of  taxes,  but  it  is  a  county  tax  lev- 
ied by  the  county  board,  and  the  fund  is  to  be  administered 
by  the  county  to  pay  to  mothers  the  amounts  designated  by 
orders  of  the  court.  It  is  of  the  same  nature  as  the  twenty 
per  cent  included  in  the  resolution  for  maintaining  the  poof 
of  the  county,  and  it  was  neither  the  intention  of  the  Gen- 
eral Assembly  nor  within  its  power  to  provide  that  such  a 
tax  should  be  exempt  from  the  limitation  of  the  constitu- 
tion. While  it  was  not  to  be  included  in  the  scaling  process, 
the  county  clerk  was  not  authorized  to  extend  the  county 
tax  at  a  rate  exceeding  the  constitutional  limit,  and  the 
court  erred  in  overruling  the  objection. 

The  item  of  the  county  tax  objected  to  was  the  fifteen 
per  cent  of  the  total  levy  to  pay  for  repair  and  building 
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purposes,  and  the  ground  of  the  objection  was  that  the 
item  was  indefinite  and  uncertain.  The  statute  provides 
that  the  county  board  shall  annually  determine  the  amount 
of  county  taxes  to  be  raised  for  all  purposes,  and  when 
for  several  purposes,  the  amount  for  each  purpose  shall  be 
stated  separately.  The  General  Assembly  may,  at  least  as 
to  some  taxes,  provide  for  the  levy  of  a  certain  per  cent 
regardless  of  the  amount  to  be  produced  by  the  tax,  but 
as  to  general  county  taxes  neither  the  constitution  nor  the 
statute  contemplates  the  levy  of  a  certain  percentage  of  the 
taxable  property  of  the  county  for  county  purposes,  but 
both  provide  for  levying  fixed  amounts,  which  in  the  ag- 
gregate shall  not  exceed  seventy-five  cents  on  each  $100  of 
taxable  property.  This  is  clearly  shown  by  the  statutory 
provision  that  when  the  tax  is  for  several  purposes  the 
amount  for  each  purpose  shall  be  stated  separately.  That 
statute  clearly  contemplates  that  the  amounts  shall  be  as- 
certained and  fixed  so  that  the  tax-payer  may  know  the 
amounts  to  which  he  is  to  contribute  a  proportionate  share, 
according  to  the  value  of  his  property,  without  going  to 
the  assessment  books  of  the  county  or  the  records  of  the 
State  Board  of  Equalization  and  making  computations  for 
the  purpose  of  protecting  himself  against  unjust  and  illegal 
burdens.  The  General  Assembly  authorized  a  tax,  not  ex- 
ceeding three-tenths  of  a  mill  on  the  dollar,  for  a  mothers' 
pension  fund,  (Laws  of  191 3,  p.  127,)  and  the  legality  of 
that  method  is  not  questioned.  Neither  is  there  any  argu- 
ment against  the  item  based  on  the  manner  in  which  the 
tax  was  levied,  so  that  the  question  whether  a  tax  levied 
by  percentages,  without  fixing  amounts,  is  uncollectible,  un- 
der the  liberal  rule  concerning  objections  not  affecting  the 
substantial  justice  of  a  tax,  is  not  involved.  The  objection 
argued  is,  that  the  specification  of  repair  and  building  pur- 
poses was  not  sufficient.  There  may  be  numerous  small 
items  of  repair  which  cannot  be  anticipated  so  as  to  specify 
them  more  particularly  than  by  the  word  "repairs,"  (Peo- 


Digiti 


zed  by  G00gk 


F#kM5.]       The  People  v.  C.,  V.  &  C.  Ry.  Co.  561 

pie  v.  Toledo,  St.  Louis  and  Western  Railroad  Co.  265  111. 
502,)  but  where  buildings  are  contemplated  the  amount 
to  be  expended  is  not  only  ascertainable,  but  the  building 
and  its  use  may  readily  be  stated,  and  the  statement  is  nec- 
essary to  give  the  tax-payer  the  information'  to  which  he 
is  entitled.  A  levy  for  building  purposes  can  only  mean 
that  a  building  is  to  be  erected,  and  in  the  case  of  this 
levy  some  undivided  and  uncertain  portion  of  the  fifteen 
per  cent  might  be  devoted  for  such  a  purpose.  (People 
v.  Kankakee  and  Southwestern  Railroad  Co.  231  111.  109; 
People  v.  Cairo,  Vincennes  and  Chicago  Railway  Co.  237 
id.  312;  People  v.  Bowman,  253  id.  234.)  The  court  erred 
in  overruling  that  objection. 

A  portion  of  the  town  tax  of  East  Eldorado  was  ob- 
jected to  because  the  certificate  of  the  town  clerk  was  for 
a  total  sum  of  $4000,  including  moneys  voted  at  the  an- 
nual town  meeting  and  accounts  audited  by  the  town  aud- 
itors. The  source  of  information  as  to  the  separate  items 
is  to  be  found  by  the  tax-payer  in  the  town  clerk's  office 
and  they  need  not  be  stated  by  the  town  clerk.  People  v. 
Cairo,  Vincennes  and  Chicago  Railway  Co.  247  111.  360. 

A  portion  of  the  town  tax  of  the  town  of  Harrisburg 
was  objected  to  on  the  same  ground  as  the  tax  of  the  town 
of  East  Eldorado,  and  also  because  it  contained  an  item  of 
$700  for  contingent  expenses.  The  objection  to  the  town 
clerk's  certificate  has  been  answered  above,  and  as  no  ob- 
jection was  made  to  the  amount  of  the  tax,  and  a  town 
may  levy  a  reasonable  amount  as  a  contingent  fund  for 
purposes  which  cannot  be  foreseen,  the  objection  was  prop- 
erly overruled,  as  was  held  in  the  case  last  above  cited. 

The  hard  road  tax  of  the  town  of  East  Eldorado  was 
objected  to  because  there  was  no  certificate  of  the  highway 
commissioners  on  file  in  the  office  of  the  county  clerk,  as 
required  by  section  no  of  the  present  Road  law.  A  tax 
of  one  dollar  on  each  $100  of  taxable  property  for  the  term 
of  five  years  was  voted  by  the  electors  at  the  town  meeting 

266  -  36 

Digitized  by  VjOOQIC 


562  The  People  v.  C.,  V.  &  C.  Ry.  Co.         [266  111. 

on  April  i,  1913,  and  on  April  15,  1913,  the  commission- 
ers levied  the  tax  for  the  whole  period  and  filed  a  certi- 
ficate of  levy  in  the  office  of  the  town  clerk.  The  town 
clerk  filed  a  certified  copy  of  the  certificate  with  the  county 
clerk,  in  compliance  with  the  law  then  in  force.  It  was  not 
necessary  that  new  levies  and  certificates  should  be  made 
annually  during  the  five  years,  {People  v.  Illinois  Central 
Railroad  Co.  237  111.  154,)  and  the  highway  commissioners 
having  a  right  to  immediately  levy  the  tax,  and  having  done 
so,  it  became  the  duty  of  the  county  clerk  to  extend  the 
portion  of  the  tax  due  each  year  upon  the  tax  books  for 
the  year  upon  which  the  levy  fell  due.  The  hard  road  tax 
became  a  valid  charge  against  the  taxable  property  of  the 
town,  which  was  not  affected  by  the  provision  of  the  pres- 
ent act,  approved  June  27,  191 3,  for  a  certificate  by  the 
commissioners. 

There  was  an  objection  to  the  village  tax  of  the  village 
of  Ledford  on  the  ground  that  the  appropriation  ordinance 
and  tax  levy  ordinance  were  passed  on  the  same  day  and 
under  the  statute  the  appropriation  ordinance  was  not  in 
force  until  ten  days  after  it  was  published,  and  therefore 
was  not  in  force  when  the  tax  levy  ordinance  was  passed. 
The  proof  did  not  sustain  the  objection. 

The  tax  of  the  village  of  Carrier  Mills  was  objected  to 
on  the  ground  that  it  was  extended  by  virtue  of  an  appro- 
priation ordinance  and  there  was  no  certified  copy  of  the 
tax  levy  ordinance  on  file  with  the  county  clerk.  The  evi- 
dence was  that  the  tax  was  not  extended  by  virtue  of  the 
appropriation  ordinance,  and  the  county  clerk  testified  that 
there  was  a  levy  ordinance  filed  in  his  office  as  the  basis  of 
the  tax.    The  fact  alleged  in  the  objection  was  not  proved. 

The  village  of  Muddy  was  organized  in  January,  19 13, 
and  the  appellant  having  no  knowledge  of  the  fact,  failed 
to  show  in  its  schedule  any  property  owned  by  it  within 
the  village.  The  county  clerk  had  a  right  to  resort  to  other 
sources  of  information  as  to  the  location  of  the  property, 
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(Indiana,  Illinois  and  Iowa  Railroad  Co.  v.  People,  154  111. 
558,)  and  he  determined  for  himself  the  amount  of  the 
property  and  extended  the  tax  on  4006  feet  of  main  track 
and  apportioned  the  rolling  stock  of  appellant  on  that  basis, 
and  fixed  the  amount  of  second  track  at  3659  feet  and  the 
length  of  side-track  at  9106  feet.  The  appellant  objected 
to  the  tax  on  the  ground  that  there  were  but  18 18  feet 
of  main  track,  1828  feet  of  second  track  and  4340  feet  of 
side-track  within  the  corporate  limits,  which  would  make 
the  total  value  of  its  property  $7363  instead  of  $15412,  as 
fixed  by  the  county  clerk.  The  appellant  attempted  to  prove 
the  facts  alleged  in  its  objection,  but  the  court  refused  to 
permit  it  to  do  so.  It  is  argued  that  the  court  was  right 
because  parol  evidence  was  not  admissible,  but  that  was  the 
only  kind  of  evidence  that  could  be  produced  and  it  was 
competent.  No  notice  having  been  given  to  the  appellant  to 
show,  by  its  schedule  or  otherwise,  the  amount  of  its  prop- 
erty within  the  village,  it  had  a  right  to  show  the  actual 
amount  at  the  first  opportunity  afforded  for  that  purpose. 
The  court  erred  in  sustaining  the  objection  to  the  evidence. 

It  is  admitted  that  the  court  correctly  overruled  objec- 
tions to  a  levy  of  six  cents  on  each  $100  of  taxable  prop- 
erty in  the  town  of  East  Eldorado  under  section  58  of  the 
present  Road  law,  also  to  the  road  and  bridge  tax  of  the 
town  of  Harrisburg  and  the  road  and  bridge  tax  of  the 
town  of  Stonefort  and  the  village  tax  of  the  village  of  Bol- 
ton, but  error  is  assigned  as  to  those  taxes,  and  all  other 
taxes  except  the  county  tax,  that  the  judgment  was  against 
all  the  property  of  appellant  in  Saline  county.  That  assign- 
ment must  be  sustained,  because  each  tax  is  a  lien  only  on 
the  property  in  the  taxing  district.  Wabash,  St.  Louis  and 
Pacific  Railway  Co.  v.  People,  137  111.  181 ;  People  v.  Cin- 
cinnati, Indianapolis  and  Western  Railroad  Co.  261  id.  582. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  sustain  the  objections 
to  the  county  tax  above  the  constitutional  limit  and  the  tax 
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of  fifteen  per  cent  for  repairs  and  building  purposes,  to 
hear  evidence  of  the  amount  of  appellant's  property  in  the 
village  of  Muddy  and  to  render  judgment  accordingly,  to 
overrule  all  other  objections,  and  to  limit  the  judgment  in 
all  cases  to  the  property  of  appellant  in  the  taxing  district. 
Reversed  and  remanded,  with  directions. 


Adella  Diggins  et  al.  Appellants,  vs.  E.  L.  Axtell  et  al 

Appellees. 

Opinion  filed  February  iy,  1915. 

Freehold — when  a  freehold  is  not  involved.  A  freehold  is  not 
involved,  so  as  to  authorize  a  direct  appeal  to  the  Supreme  Court, 
where  the  purpose  of  the  suit  is  to  redeem  from  a  mortgage,  even 
though,  as  incident  to  such  relief,  a  deed  to  a  third  party  having 
notice  of  complainants'  rights  is  sought  by  the  bill  to  be  set  aside. 

Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  Charles  Whitney,  Judge,  presiding. 

Fisher  &  North,  and  E.  H.  Waite,  for  appellants. 

John  B.  Lyon,  and  Barnes  &  Barnes,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Appellants,  Adella  Diggins  and  Lon  O.  Diggins,  her 
husband,  filed  their  bill  in  chancery  in  the  circuit  court  of 
McHenry  county  to  set  aside  a  certain  deed  from  appellee 
E.  L.  Axtell  to  appellee  William  Doyle,  and  to  redeem  from 
a  foreclosure  sale  of  the  property  described  in  the  bill  to 
said  Axtell  as  purchaser  of  said  premises  at  such  sale.  It 
is  alleged  in  the  bill  of  complaint  that  on  March  10,  1909, 
Adella  Diggins  was  the  owner  of  lot  14,  in  block  20,  in 
Hart's  Third  subdivision  of  Harvard,  Illinois,  which  she 
mortgaged  to  R.  A.  Nugent  to  secure  the  note  of  herself 
and  husband  for  $2000;  that  default  was  made  in  the  pay- 
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merit  of  the  interest  due  on  the  note,  the  mortgage  was 
foreclosed  and  the  premises  were  sold  at  a  master's  sale  on 
February  18,  191 1,  to  E.  L.  Axtell  for  $2450,  to  whom  a 
master's  certificate  of  purchase  was  issued ;  that  appellants 
were  induced  to  delay  in  the  exercise  of  their  rights  of  re- 
demption by  reason  of  representations  made  to  them  by  the 
said  Axtell;  that  on  the  24th  of  July,  191 2,  a  master's  deed 
was  issued  to  Axtell,  who  thereafter,  on  August  9,  1912, 
conveyed  the  property  to  William  Doyle,  who  purchased 
with  notice  of  appellants'  equities  in  the  premises.  Both 
appellees  filed  answers  denying  the  material  allegations  of 
the  bill,  and  Doyle  filed  a  cross-bill  asking  affirmative  relief 
by  way  of  damages  for  the  time  he  had  been  kept  out  of 
the  possession  of  the  property  by  the  appellants.  The  cause 
was  referred  to  the  master  in  chancery  to  take  the  proofs 
and  report  his  conclusions  as  to  the  law  and  facts.  The 
master  reported  finding  Doyle  purchased  with  notice  of  ap- 
pellants' claimed  equities  in  the  premises,  but  that  no  agree- 
ment had  been  made  between  the  appellants  and  Axtell  to 
extend  the  time  for  redemption  and  that  the  time  for  re- 
demption had  expired,  and  recommended  that  the  bill  be 
dismissed  for  want  of  equity.  Appellants  and  Doyle  filed 
objections  before  the  master,  which  were  overruled  and 
were  subsequently  ordered  to  stand  as  exceptions  in  the 
circuit  court.  On  the  hearing  before  the  chancellor  all  ex- 
ceptions were  overruled,  the  finding  of  the  master  approved, 
and  a  decree  entered  dismissing  appellants'  bill  for  want  of 
equity.    This  appeal  was  taken  from  the  decree. 

Appellees  have  made  a  motion  in  this  court  to  transfer 
the  case  to  the  Appellate  Court  for  the  Second  District  on 
the  ground  that  no  freehold  is  involved  and  that  this  court 
has  no  jurisdiction,  which  motion  has  been  reserved  until 
the  hearing.  It  is  contended,  however,  that  it  is  sought  by 
the  bill  to  set  aside  the  deed  to  Doyle  and  that  his  freehold 
in  the  premises  in  controversy  is  involved.  The  main  pur- 
pose sought  by  the  bill  of  complaint  is  to  redeem  from  a 
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foreclosure  sale  under  an  agreement  to  extend  the  time  of 
redemption.  The  only  title  claimed  by  Doyle  is  that  which 
he  received  by  deed  of  conveyance  from  the  purchaser  at 
such  sale,  and  it  was  alleged  in  the  bill,  and  the  master 
found  and  the  court  sustained  such  finding,  that  Doyle  pur- 
chased the  premises  in  controversy  and  took  his  deed  with 
notice  of  the  complainants'  rights  and  equities.  The  set- 
ting aside  of  the  deed  to  Doyle  is  merely  incidental  to  the 
right  of  redemption  sought  by  the  bill  and  has  no  bearing 
on  the  real  question  in  controversy  between  the  parties.  A 
decree  in  favor  of  the  party  claiming  the  right  of  redemp- 
tion merely  establishes  his  right  to  redeem,  of  which  right 
he  may  or  may  not  avail  himself,  and  does  not  involve  a 
freehold;  (Peterson  v.  Peterson,  264  111.  121 ;)  nor  do  the 
matters  set  up  in  the  cross-bill  of  Doyle  involve  a  freehold. 
In  the  case  of  Adamski  v.  Wieczorek,  181  111.  361,  we 
held  that  in  a  suit  to  have  a  deed  for  land,  absolute  on 
its  face,  declared  a  mortgage  and  a  right  of  redemption 
therefrom  allowed,  no  freehold  is  involved  and  a  writ  of 
error  will  not  lie  directly  to  the  Supreme  Court,  although, 
as  an  incident  to  the  right  of  redemption,  a  deed  made  pen- 
dente lite  by  the  defendant  to  a  third  person  was  set  aside 
as  a  cloud  on  the  title.  In  Eddleman  v.  Fasig,  218  111.  340, 
we  held  that  a  freehold  is  not  involved  on  appeal  from  a 
decree  granting  complainant's  prayer  to  have  a  deed,  abso- 
lute in  form,  declared  to  be  a  mortgage  and  to  permit  re- 
demption, even  though,  as  an  incident  to  the  redemption, 
a  deed  to  a  third  person  who  had  notice  that  the  deed  pur- 
porting to  vest  title  in  her  grantor  was  intended  as  a  mort- 
gage is  set  aside.  These  cases  were  cited  with  approval  in 
the  late  case  of  Henry  v.  Britt,  265  111.  131,  in  which  we 
held  that  where  a  purchaser  of  land  assigns  his  contract 
to  a  third  person  as  security  for  payments  to  be  made  on 
the  contract,  and  the  assignee,  on  completing  the  payments, 
takes  from  the  original  vendor  an  absolute  deed  of  convey- 
ance, the  deed  will  stand  as  mere  security  for  the  money 
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advanced,  and  that  a  freehold  is  not  involved  on  appeal 
from  a  decree  holding  such  deed  to  be  mere  security  for 
payments  made  by  the  complainant  and  ordering  a  convey- 
ance to  be  made  to  him  upon  payment  of  the  amount  found 
due,  as  the  complainant  may  or  may  not  pay  such  balance. 
The  case  of  Bddleman  v.  Fasig,  supra,  is  squarely  in  point, 
and  it  follows  that  the  appeal  was  improperly  taken  to  this 
court. 

The  motion  to  transfer  the  cause  will  be  allowed  and 
the  cause  will  be  transferred  to  the  Appellate  Court  for 
the  Second  District.  Cmse  transferredm 


The  Farmers'  Elevator  Company  op  Yorkville  et  al. 
Appellees,  vs.  The  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company,  Appellant. 

Opinion  filed  February  17,  1915. 

1.  Public  utilities  commission — hearing  must  be  had  before 
physical  railroad  connections  can  be  compelled.  Before  physical 
railroad  connections  can  be  compelled  by  the  State  Public  Utilities 
Commission  between  two  railroads  there  must  be  a  hearing,  and 
while  technical  rules  of  evidence  are  not  required  to  be  followed, 
the  hearing  must  be  open  to  the  public,  all  parties  interested  must 
be  given  an  opportunity  to  present  evidence,  a  record  must  be  kept 
of  all  the  proceedings  and  the  testimony  must  be  taken  down. 

2.  Same — in  requiring  track  connections  the  board  does  not  act 
in  a  mere  administrative  manner.  In  requiring  track  connections 
between  two  railways  the  State  Public  Utilities  Commission  does 
not  act  in  a  mere  administrative  manner,  and  as  the  order  of  the 
commission  results  in  the  taking  of  property  the  persons  interested 
must  not  be  denied  the  right  to  show  that  the  order  is  unjust  and 
unreasonable. 

3.  Same — final  order  compelling  track  connections  must  not  be 
made  on  an  ex  parte  examination.  A  final  order  by  the  State  Pub- 
lic Utilities  Commission  compelling  track  connections  between  two 
railroads  must  be  based  upon  evidence  presented  at  a  public  hear- 
ing, with  full  opportunity  to  the  parties  to  present  evidence  and 
cross-examine  witnesses,  and  should  not  be  based  upon  an  ex  parte 
examination  or  an  investigation  by  agents  of  the  commission. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

M.  L.  Bell,  and  A.  B.  Enoch,  for  appellant. 

Everett  Jennings,  George  M.  Morgan,  and  Stevens 
&  Herndon,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decision  of  the  circuit  court 
of  Sangamon  county  affirming  an  order  of  the  State  Pub- 
lic Utilities  Commission  of  Illinois  requiring  a  connection 
of  the  railroad  of  appellant,  the  Chicago,  Rock  Island  and 
Pacific  Railway  Company,  with  the  Fox  and  Illinois  Union 
railroad  at  the  city  of  Morris,  Illinois. 

Some  difficulty  arises  in  investigating  this  record  be- 
cause a  large  part  of  it  refers  to  matters  other  than  the 
order  here  in  question.  When  the  complaint  was  first  filed 
with  the  State  Public  Utilities  Commission  the  Farmers' 
Elevator  Company  of  Yorkville  was  the  only  complainant 
and  the  Fox  and  Illinois  Union  Railroad  Company  and  the 
Chicago,  Burlington  and  Quincy  Railroad  Company  were 
the  only  defendants,  the  prayer  of  the  complaint  being  based 
on  discrimination  in  rates.  Later  on,  before  the  hearing 
was  had,  an  amended  petition  was  filed,  including  as  de- 
fendants, in  addition  to  those  already  named,  the  Chicago, 
Rock  Island  and  Pacific  Railway  Company  and  the  Chi- 
cago, Ottawa  and  Peoria  Railway  Company,  and  praying 
for  joint  rates  between  said  four  defendant  corporations, 
and  also  for  the  installation  of  a  physical  connection  be- 
tween the  Fox  and  Illinois  Union  Railroad  Company  and 
the  Chicago,  Rock  Island  and  Pacific  Railway  Company, 
and  between  the  Fox  and  Illinois  Union  Railroad  Company 
and  the  Chicago,  Ottawa  and  Peoria  Railway  Company. 
The  first  hearing  before  the  commission  was  held  May  12, 
19 1 4.    Appellant  herein,  not  having  been  notified,  was  not 
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present  at  that  hearing,  and  so,  it  is  conceded,  is  not  bound 
by  that  portion  of  the  testimony  heard  on  that  date  now 
found  in  the  record.  On  May  13,  19 14,  appellant  railway 
company  was  notified,  and  on  that  day  its  representatives 
entered  its  and  their  appearance,  the  hearing  then  being 
continued  until  May  27,  1914.  On  that  last  mentioned  date 
the  complainants  reduced  their  complaint  against  appellant 
railway  company  to  the  single  question  of  the  installation 
of  a  physical  connection  between  it  and  the  Fox  and  Illi- 
nois Union  Railroad  Company.  The  last  named  is  an  elec- 
tric railway,  extending  from  Yorkville,  on  the  Chicago, 
Burlington  and  Quincy  railroad,  to  Morris,  on  the  railway 
of  appellant  company.  We  judge  from  the  record  that  the 
electric  road  has  no  cars  of  its  own  for  the  handling  of 
freight,  and  depends  on  any  connection  it  may  have  for 
equipment  for  loading  grain  on  its  lines  for  points  off  its 
lines.  Considerable  testimony  was  taken  before  one  of  the 
commissioners  of  the  State  Public  Utilities  Commission  on 
the  last  mentioned  date  bearing  on  the  question  of  the  phys- 
ical connection  between  the  two  railways  in  question.  It 
is  shown  from  the  testimony  introduced  and  from  the  in- 
formal discussion  that  took  place  on  the  hearing  during  that 
day,  that  appellant  company  did  not  have  so  much  objec- 
tion to  making  the  physical  connection  as  to  the  place  of 
connection,  proposing  through  its  engineer  that  such  con- 
nection be  made  either  east  or  west  of  appellant  company's 
yards,  which  would  require  the  building  of  considerable 
additional  track  and  the  condemnation  of  property  by  the 
electric  road  if  made  east  of  the  yards,  and  its  extension 
through  a  subway  to  be  built  under  the  appellant  company's 
tracks  and  apparently  connecting  with  the  tracks  of  the 
Chicago,  Ottawa  and  Peoria  Railway  Company,  which  at 
this  point  run  south  of  and  substantially  parallel  with  the 
main  Rock  Island  tracks,  if  the  connection  was  to  be  made 
west  of  the  yards.  The  electric  road,  on  the  contrary, 
wished  the  connection  made  with  some  of  the  switch  or 
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side-tracks  in  appellant  company's  yards,  one  or  two  points 
being  discussed  and  some  testimony  taken  as  to  where  such 
connection  should  be  if  made  in  said  Rock  Island  yards. 
It  was  finally  decided  by  the  commissioner  that  the  ques- 
tion of  the  subway  to  the  west  should  not  be  considered  at 
that  time,  but  that  the  representatives  of  the  Fox  and  Illi- 
nois Union  Railroad  lines  should  submit  to  the  commission 
and  to  appellant  a  tentative  draft  of  an  order  requiring  a 
connection  at  some  point  in  the  railroad  yards  arid  the  rep- 
resentatives of  appellant  company  should  then  shortly  file 
any  criticism  or  objection  to  the  order,  the  commissioner 
saying,  in  substance,  at  the  conclusion  of  the  discussion, 
that  on  the  filing  of  any  such  objections  it  might  be  neces- 
sary for  all  to  get  together  again.  With  this  understand- 
ing the  hearing  adjourned.  The  tentative  order  was  drawn 
providing  for  the  connection  at  a  certain  point  in  appel- 
lant's switch  yard,  and  a  copy  submitted  on  June  I  to  the 
commission  and  to  the  representatives  of  the  appellant  com- 
pany. That  company  filed  its  written  objections  to  said 
tentative  order  on  June  3,  1914.  On  or  about  July  20  ap- 
pellant company  received  an  amended  order  of  the  com- 
mission directing  the  installation  of  the  physical  connection 
prayed  for  in  complainants'  petition, — that  is,  a  connection 
in  the  railroad  yards  of  appellant.  No  further  hearing  was 
had  after  said  May  27,  1914,  by  the  commission  or  any 
member  thereof. 

A  part  of  said  amended  order  reads:  "The  evidence 
submitted  to  the  commission  concerning  the  practicability 
of  installing  said  track  connections  at  Morris,  Illinois,  be- 
ing conflicting,  and  desiring  to  be  advised  fully  as  to  same, 
the  commission  caused  an  investigation  to  be  made  of  the 
proposed  connection.  As  a  result  of  this  investigation  it 
finds  as  to  the  track  connections  between  the  Fox  and  Illi- 
nois Union  railroad  and  the  Chicago,  Rock  Island  and  Pa- 
cific railroad  that  such  a  connection  is  practical  at  a  point 
where  an  extension  of  the  main  track  of  the  said  Fox  and 
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Illinois  Union  Railroad  Company  would  connect  with  what 
is  known  as  the  elevator  track  of  the  said  the,  Chicago, 
Rock  Island  and  Pacific  Railway  Company  at  a  point  one 
hundred  and  ten  (no)  feet  south  of  the  south  line  of 
Wauponsee  street,  at  Morris,  Illinois.  As  to  this  connec- 
tion it  is  contended  by  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company  and  certain  shippers  located  on  the  line 
of  the  elevator  track,  that  a  track  connection  at  the  point 
designated  would  interfere  not  only  with  the  business  of 
the  railroad  company  but  with  the  industries  located  on  the 
track  in  question.  From  an  investigation  of  the  method  of 
handling  cars  by  the  Chicago,  Rock  Island  and  Pacific  Rail- 
way Company  for  the  industries  located  on  said  elevator 
track,  it  would  appear  that  the  railway  company  finds  it 
necessary  to  move  and  shift  cars  for  the  industries  referred 
to  from  two  (2)  to  four  (4)  times  per  day,  depending  upon 
the  season  and  the  amount  of  business  handled  by  the  in- 
dustries, from  which  it  would  appear  that  there  would  be 
no  difficulty  in  handling  cars  to  and  from  said  track  con- 
nection at  such  times  as  the  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company  finds  it  necessary  to  shift  cars  on 
the  elevator  track  for  industries  located  thereon." 

Counsel  for  the  appellant  insist  that  this  amended  or- 
der was  entered  without  a  hearing,  or  at  least  an  adequate 
hearing,  as  that  term  must  be  understood  under  said  Pub- 
lic Utilities  act.  From  the  provisions  of  said  act,  especially 
sections  45,  60  and  65,  (Laws  of  1913,  p.  460,)  it  is  ap- 
parent that  before  such  physical  railroad  connections  can 
be  compelled  by  the  State  Public  Utilities  Commission  be- 
tween two  railways  there  must  be  a  hearing,  and  that  while 
technical  rules  of  evidence  are  not  required  to  be  followed, 
the  hearing  must  be  open  to  the  public.  All  parties  inter- 
ested who  are  to  be  bound  by  the  decision  must  be  given 
an  opportunity  to  present  evidence  and  be  present,  if  they 
wish,  during  the  entire  hearing.  On  a  hearing  such  as  this, 
under  said  section  65,  a  record  should  be  kept  of  all  pro- 
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ceedings,  and  "all  testimony  shall  be  taken  down  by  a 
stenographer  appointed  by  the  commission,  and  the  parties 
shall  be  entitled  to  be  heard  in  person  or  by  attorney." 

The  Public  Utilities  statute  is  in  many  of  its  features 
similar  to  the  United  States  statute  creating  and  governing 
the  acts  of  the  Inter-State  Commerce  Commission.  The 
Supreme  Court  of  the  United  States,  in  construing  that 
statute,  has  held  that  the  Inter-State  Commerce  Commis- 
sion in  requiring  track  connections  was  not  acting  in  a  mere 
administrative  manner,  but  as  such  an  order  as  this  re- 
sulted in  the  taking  of  property,  therefore  the  persons  in- 
terested must  not  be  denied  the  right  to  show,  as  a  matter 
of  law,  that  such  order  was  unjust  or  unreasonable.  (Ore- 
gon  Railroad  and  Navigation  Co.  v.  Fairchild,  224  U.  S. 
510.)  That  court  has  also  held  that  the  commission,  in 
matters  of  this  kind,  is  acting  in  a  quasi  judicial  capacity, 
and  while  not  limited  to  the  same  strict  rules  of  law  as  to 
the  admissibility  of  evidence  as  prevails  in  suits  between 
private  parties,  (Inter-State  Commerce  Com.  v.  Blair,  194 
U.  S.  25,)  yet  "the  more  liberal  the  practice  in  admitting 
testimony  the  more  imperative  the  obligation  to  preserve 
the  essential  rules  of  evidence  by  which  rights  are  asserted 
or  defended.  In  such  cases  the  commissioners  cannot  act 
upon  their  own  information,  as  could  jurors  in  primitive, 
days.  All  parties  must  be  fully  apprised  of  the  evidence 
submitted  or  to  be  considered,  and  must  be  given  oppor- 
tunity to  cross-examine  witnesses,  to  inspect  documents  and 
to  offer  evidence  in  explanation  or  rebuttal.  In  no  other 
way  can  a  party  maintain  its  rights  or  make  its  defense. 
In  no  other  way  can  it  test  the  sufficiency  of  the  facts  to 
support  the  finding,  for  otherwise,  even  though  it  appeared 
that  the  order  was  without  evidence,  the  manifest  deficiency 
could  always  be  explained  on  the  theory  that  the  commis- 
sion had  before  it  extraneous,  unknown  but  presumptively 
sufficient  information  to  support  the  finding."  Inter-State 
Commerce  Com.  v.  Louisville  and  Nashville  Railroad  Co. 
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227  U.  S.  88;  see,  also,  United  States  v.  Baltimore  and 
Ohio  Southwestern  Railroad  Co.  226  id.  14. 

This  reasoning  as  to  hearings  under  the  Inter-State 
Commerce  law  applies  with  peculiar  force  to  hearings  of 
this  nature  under  the  act  here  being  considered.  Allowing 
the  testimony  to  be  heard  by  the  commission,  or  one  of 
its  members,  without  any  opportunity  to  cross-examine  the 
witnesses  presenting  it,  amounts  to  a  practical  denial  of 
the  vital  part  of  the  hearing  required  by  this  statute.  The 
words  "public  hearing"  before  any  tribunal  or  body,  by  the 
accepted  definitions  of  lexicographers  and  courts,  mean  the 
right  to  appear  and  give  evidence  and  also  the  right  to  hear 
and  examine  the  witnesses  whose  testimony  is  presented  by 
opposing  parties.  See  Dick  v.  Supreme  Body  of  Interna- 
tional Congress,  138  Mich.  372;  4  Words  and  Phrases, 
3236;  2  id.  (2d  series)  832,  and  cases  cited;  21  Cyc.  408, 
and  cases  cited. 

Counsel  for  appellees  insist  that  the  situation  is  differ- 
ent on  this  record  than  is  shown  in  the  decisions  of  the 
United  States  courts  just  referred  to;  that  in  those  cases 
evidence  was  not  heard  on  behalf  of  the  party  objecting, 
while  in  this  case  appellant  company  had  the  opportunity 
of  introducing  all  the  evidence  that  its  counsel  desired  on 
the  hearing  of  May  27,  1914;  that  the  view  of  the  prem- 
ises by  the  commission  must  be  considered  similar  to  the 
view  of  property  by  the  jury  during  condemnation  pro- 
ceedings. With  this  we  do  not  agree.  A  fair  construction 
of  the  amended  order  entered  by  the  commission  shows 
that  none  of  the  commissioners  visited  Morris  personally 
to  look  over  the  premises  involved,  but  that  the  commission 
"caused  an  investigation  to  be  made"  and  "as  a  result  of 
this  investigation"  entered  the  order  in  question.  The  find- 
ing of  the  commission  was  not  based  upon  the  evidence 
heard  by  it  or  one  of  its  members,  but  clearly  upon  the  in- 
vestigation that  it  caused  to  be  made.  This  construction 
of  the  order  is  in  accordance  with  the  facts  as  shown  by 
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the  record.  Furthermore,  an  order  of  this  nature  must  be 
based  upon  the  evidence  presented  in  the  public  hearing, 
with  a  full  opportunity  to  cross-examine  the  witnesses  and 
present,  if  desired,  evidence  in  rebuttal,  and  not  upon  an 
ex  parte  examination.  In  no  other  way  can  the  interested 
party  maintain  his  rights  or  make  his  defense. 

Counsel  for  appellees  further  contend  that  appellant  at 
the  hearing  of  May  27,  1914,  in  effect  agreed  that  there 
need  be  no  further  public  hearing  as  to  the  tentative  order 
for  the  physical  connection.  While  the  commissioner  in 
charge  of  the  hearing  made  some  statements  during  its 
progress  that  might  be  construed  as  showing  that  that  was 
his  understanding  as  to  what  was  to  be  done,  considering 
all  that  he  did  say  on  that  question  the  conclusion  must  be 
reached  that  it  was  assumed  that  appellant  company  was  to 
be  heard  further  if  it  objected  to  any  part  of  the  tentative 
order.  Moreover,  we  find  nothing  stated  in  the  record  by 
the  representatives  of  the  appellant  company  at  this  hearing 
that  indicated  anything  to  the  contrary  or  in  any  manner 
waived  their  right  to  present  further  testimony  to  the  com- 
mission. The  written  objections  filed  by  said  company  to 
the  tentative  order  are  in  entire  accord  with  this  view. 

For  the  reasons  indicated  it  must  be  held  that  the  final 
amended  order  of  the  commission  in  this  matter  was  en- 
tered without  authority.  This  holding  renders  it  unneces- 
sary for  us  to  consider  the  other  questions  raised  by  counsel 
for  appellant, — that  the  evidence  does  not  show  a  public 
necessity  for  the  taking  of  property,  and  that  the  subject 
matter  of  the  complaint  was  not  within  the  jurisdiction  of 
the  State  Public  Utilities  Commission. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  retnanded. 
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The  City  of  North  Chicago,  Appellee,  vs.  Edmund  A. 
Cummings  et  al.  Appellants. 

Opinion  filed  February  17,  1915. 

1.  Special  assessments — when  objection  that  ordinance  docs 
not  provide  outlet  for  sewer  is  not  sustained.  An  objection  that 
an  ordinance  for  the  construction  of  a  storm  and  surface  sewer 
does  not  provide  an  outlet  for  the  sewer  is  not  sustained  by  the 
record,  where  the  ordinance  shows  the  outlet  of  the  sewer  and  the 
proof  shows  that  such  outlet  is  a  natural  water-course  of  sufficient 
capacity  to  carry  off  the  water,  and  there  is  no  objection  that  the 
city  has  not  the  right  to  use  the  water-course. 

2.  Same — when  description  of  catch-basin  covers  is  indefinite. 
A  description  of  catch-basin  covers  as  weighing  not  less  than  325 
pounds  and  "of  an  approved  pattern"  is  not  sufficiently  definite  to 
comply  with  the  statute. 

3.  Same — when  an  indefinite  description  is  not  aided  by  sub- 
sequent ordinance.  The  uncertainty  of  description  of  catch-basin 
covers,  due  to  the  use  of  the  words  "of  an  approved  pattern,"  is 
not  cured  by  an  ordinance,  passed  long  after  the  ordinance  for  the 
improvement,  providing  what  the  words  "of  an  approved  pattern" 
shall  mean  when  used  in  any  ordinance  with  reference  to  catch- 
basin  covers. 

Appeal  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

Elam  L.  Clarke,  Bull  &  Johnson,  and  Charles  H. 
King,  for  appellants. 

Martin  C.  Decker,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  confirmation  of 
a  special  assessment  for  the  construction  of  a  storm  and. 
surface-water  sewer  in  the  city  of"  North  Chicago. 

Two  objections  are  urged:  First,  that  the  ordinance 
does  not  provide  an  outlet  for  the  sewer ;  second,  that  the 
description  of  the  covers  of  the  catch-basins  is  insufficient. 
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The  ordinance  describes  a  sewer  beginning  in  South 
Lincoln  street  at  a  point  twelve  feet  south  of  the  south 
line  of  Tenth  street  and  thirteen  feet  west  of  the  east  line 
of  South  Lincoln  street,  and  running  thence  south,  with- a 
gradually  rising  grade,  in  South  Lincoln  street  and  other 
streets.  The  center  line  of  Tenth  street  is  the  boundary 
between  the  cities  of  North  Chicago  and  Waukegan,  and 
the  evidence  introduced  shows  that  the  place  of  beginning 
of  the  sewer,  being  its  lowest  point,  is  in  a  natural  water- 
course five  or  six  feet  deep  running  north  across  Tenth 
street  through  a  48-inch  pipe  under  the  street  into  a  ravine 
in  the  city  of  Waukegan  and  thence  into  Lake  Michigan, 
and  that  this  outlet  is  of  sufficient  capacity  to  provide  for 
the  storm  and  surface  water  flowing  through  the  proposed 
sewer.  An  ordinance  for  a  sewer  which  provides  no  out- 
let is  invalid.  (Gage  v.  City  of  Chicago,  191  111.  210.) 
Here,  however,  the  ordinance  clearly  shows  the  location  of 
the  outlet.  The  evidence  shows  that  such  outlet  is  in  a 
natural  water-course  of  sufficient  capacity  to  carry  off  the 
water,  and  there  is  no  objection  that  the  city  has  not  the 
right  to  drain  the  water  into  this  water-course.  The  ob- 
jection that  the  ordinance  fails  to  provide  an  outlet  for  the 
sewer  is  not  sustained  by  the  record. 

The  ordinance  provides  for  nine  catch-basins,  each  pro- 
vided with  a  cast-iron  cover  weighing  not  less  than  325 
pounds,  and  "of  an  approved  pattern."  The  statute  re- 
quires the  ordinance  to  prescribe  the  nature,  character,  local- 
ity and  description  of  the  improvement.  In  Washburn  v. 
City  of  Chicago,  202  111.  210,  and  McChesney  v.  City  of 
Chicago,  213  id.  592,  we  held  that  a  description  of  the 
water  supply-pipes,  fire  hydrants,  crosses  and  tees  to  be 
•  used  in  a  proposed  improvement  as  "of  the  city  of  Chicago 
standard1'  was  not  a  sufficient  compliance  with  the  statute 
as  to  the  description  of  the  improvement  because  it  did  not 
refer  to  any  standard  of  which  the  court  could  take  judicial 
notice  and  no  proof  was  made  of  the  existence  of  a  city 
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of  Chicago  standard  having  a  generally  accepted  meaning. 
The  kind  of  catch-basin  cover  cannot  be  determined  from 
the  words  "of  an  approved  pattern,"  and  the  description  is 
therefore  insufficient. 

To  meet  the  objection  an  ordinance  was  introduced  in 
evidence  which  was  passed  several  months  after  the  sewer 
ordinance  and  after  the  petition  in  this  case  was  filed,  which 
provided  that  the  words  "approved  pattern,"  as  applied  to 
catch-basin  covers,  should  be  declared  to  mean  "catch-basin 
covers  of  the  same  form,  size,  quality  and  pattern  as  the 
one  now  in  use  in  the  said  city  of  North  Chicago  at  the  in- 
tersection of  Broadway  and  State  streets,  in  the  said  city." 
This  ordinance  did  not  cure  the  defect  in  the  original  ordi- 
nance. The  statute  requires  all  ordinances  for  a  local  im- 
provement to  originate  with  the  board  of  local  improve- 
ments and  to  be  based  upon  an  estimate  to  be  made  a  part 
of  the  first  resolution  for  said  improvement.  The  words 
"approved  pattern"  have  no  such  meaning,  of  themselves, 
as  the  ordinance  declares  shall  be  given  to  them,  and  when 
used  in  the  ordinance  had  no  such  meaning.  The  esti- 
mate, resolution  and  ordinance,  at  the  time  they  were  made 
and  adopted,  did  not  refer  to  that  meaning.  The  ordi- 
nance recommended  by  the  board  of  local  improvements 
and  passed  by  the  council  was  materially  defective  because 
of  its  failure  to  describe  the  catch-basin  covers.  The  de- 
fect could  not  be  cured  by  an  ordinance  passed  long  after- 
ward, directing  that  the  words  used  should  be  declared  to 
mean  something  different  from  what  they  meant  when  the 
ordinance  was  adopted.  The  catch-basin  covers  described 
in  the  curative  ordinance  defining  the  meaning  of  the 
words  "approved  pattern"  may  or  may  not  have  been  the 
kind  which  the  board  of  local  improvements  had  in  mind 
in  recommending  and  the  council  in  passing  the  ordinance 
and  the  engineer  in  making  his  estimate.  Because  the  or- 
dinance leaves  uncertain  what  it  intended  to  express  the 
ordinance  is  defective,  and  what  was  then  intended  to  be 
266  -  37 
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expressed  cannot  be  made  certain  by  a  subsequent  ordinance 
changing  the  meaning  of  the  language  used. 

The  appellee  has  cited  a  number  of  cases  in  which  ordi- 
nances passed  subsequently  to  the  improvement  ordinance 
have  been  admitted  to  obviate  objections  to  the  latter  ordi- 
nance, as  where  a  street  improvement  ordinance  provided 
for  water-works  and  electric  light  but  failed  to  provide  for 
a  water  supply  or  electric  current,  evidence  of  another  ordi- 
nance providing  for  these  connections  was  received  to  show 
that  property  owners  would  derive  the  benefit  to  accrue 
from  the  water  supply  and  electric  current;  (Lingle  v. 
West  Chicago  Park  Comrs.  222  111.  384;)  where  a  sewer 
ordinance  provided  for  openings  on  both  sides  for  connec- 
tion with  lateral  drains  or  sewers,  evidence  was  admitted 
of  ordinances  for  the  construction  of  such  lateral  drains 
and  sewers  to  show  the  good  faith  of  the  city  in  providing 
for  such  lateral  connections;  (Gray  v.  Town  of  Cicero, 
177  111.  459;)  and  where  a  paving  ordinance  excepted  a 
double-track  right  of  way  for  a  street  railway,  an  ordinance 
was  admitted  in  evidence  which  amended  the  original  ordi- 
nance permitting  the  laying  of  a  single  track  by  permitting 
the  laying  of  a  double  track  though  the  latter  ordinance  did 
not  go  into  effect  until  after  the  filing  of  the  petition  under 
the  paving  ordinance.  (City  of  Decatur  v.  Barteau,  260 
111.  612.)  In  none  of  these  cases  was  any  material  part 
of  the  description  of  the  proposed  improvement  changed 
by  the  ordinances  admitted  in  evidence,  but  such  ordinances 
were  admitted  only  for  the  purpose  of  showing  the  relation 
of  the  proposed  improvement  to  the  property  affected  and 
to  other  existing  or  proposed  improvements  provided  for 
by  such  ordinances,  and  the  cases  dp  not,  therefore,  affect 
the  question  in  this  case,  which  concerns  only  the  descrip- 
tion of  the  improvement. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 
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The  City  of  Watseka,  Appellee,  vs.  Alice  K.  Ore- 
baugh et  al.  Appellants. 

Opinion  filed  February  17,  1915. 

1.  Special  taxation — description  of  an  improvement  may  be 
aided  by  plan  and  profile  attached  to  ordinance.  The  description 
of  an  improvement  may  be  aided  and  made  certain  by  a  plan  and 
profile  attached  to  and  made  a  part  of  the  ordinance  to  the  same 
extent  as  though  the  plan  and  profile  had  been  incorporated  at 
length  in  the  body  of  the  ordinance. 

2.  Same — number  of  driveways  or  entrances  to  private  prop- 
erty is  not  an  essential  matter  of  description.  The  fact  that  an 
ordinance  for  the  construction  of  a  pavement  with  combined  curb 
and  gutter  is  uncertain  as  to  the  number  of  private  driveways 
that  may  be  constructed  by  owners  of  property  along  the  line  of 
the  improvement  does  not  render  the  ordinance  either  defective  or 
void,  where  the  ordinance  provides  that  openings  in  the  curb  for 
such  driveways  may  be  made  by  order  of  the  board  of  local  im- 
provements without  additional  cost  to  the  city. 

3.  Same — it  is  not  improper  to  vest  improvement  board  with 
discretion  as  to  number  of  private  driveways.  A  provision  in  an 
ordinance  for  the  construction  of  a  pavement  and  combined  curb 
and  gutter  that  openings  in  the  curb  for  private  driveways  may 
be  made  by  order  of  the  board  of  local  improvements  without  ad- 
ditional cost  to  the  city  is  not  an  improper  delegation  of  discre- 
tionary power. 

4.  Same — what  is  not  a  delegation  of  discretionary  power.  A 
provision  in  a  paving  ordinance  that  after  the  roadway  has  been 
rolled  and  compacted  a  sufficient  quantity  of  half-inch  stone  or  tor- 
pedo sand  shall  be  spread  upon  the  surface  to  protect  the  road- 
way while  it  is  becoming  set,  is  an  exercise  of  discretion  by  the 
city  council  and  not  a  delegation  of  discretionary  power  to  the 
contractor  or  any  other  person.  (People  v.  Birch,  201  111.  81,  dis- 
tinguished.) 

5.  Same — when  an  objection  that  ordinance  fails  to  specify  the 
amount  of  special  tax  levied  is  untenable.  An  objection  that  an 
ordinance  for  the  construction  of  an  improvement  is  void  because 
it  fails  to  specify  the  amount  of  special  tax  levied  upon  the  prop- 
erty is  untenable,  where  the  ordinance  provides  that  the  whole 
cost  of  the  improvement,  including  a  specific  sum  for  the  cost  of 
making,  levying  and  collecting  the  tax,  shall  be  levied  upon  the 
property  contiguous  to  and  abutting  upon  the  improvement. 
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6.  Same — city  council's  decision  that  whole  cost  shall  be  paid 
by  special  taxation  of  abutting  property  is  conclusive.  The  deter- 
mination of  a  city  council  that  the  whole  cost  of  an  improvement 
shall  be  paid  by  special  taxation  of  abutting  property  in  propor- 
tion to  frontage,  and  that  nothing  shall  be  assessed  as  public  bene- 
fits, is  conclusive. 

7.  Same — when  amendment  of  the  special  tax  roll  is  proper. 
Where  the  commissioner  has  spread  a  special  tax  against  an  en- 
tire lot  abutting  upon  an  improvement,  but  it  is  shown,  when  the 
tax  roll  is  offered  in  evidence,  that  the  person  named  as  owner  of 
such  lot  does  not  own  a  strip  of  the  lot  on  the  end  farthest  from 
the  line  of  the  improvement,  it  is  proper  to  amend  the  roll  so  as 
to  eliminate  the  portion  of  the  lot  not  abutting  upon  the  line  of 
the  improvement. 

8.  Same — grade  ordinance  need  not  be  set  out  in  improvement 
ordinance.  It  is  not  necessary  to  set  out  a  grade  ordinance  in  an 
ordinance  for  improving  a  street,  but  if  the  written  objections 
filed  make  the  point  that  no  grade  is  fixed  it  is  necessary  to  prove 
the  existence  of  the  grade. 

Appeal  from  the  County  Court  of  Iroquois  county; 
the  Hon.  John  H.  Gillan,  Judge,  presiding. 

O.  F.  Morgan,  and  David  A.  Orebaugh,  for  appel- 
lants. 

Roscoe  C.  South,  City  Attorney,  for  appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  city  of  Watseka  levied  a  special  tax  on  abutting 
property  to  pay  the  cost  of  constructing  in  Jackson  avenue 
a  macadam  and  Tarvia-X  roadway,  with  a  concrete  com- 
bined curb  and  gutter  at  each  side  of  the  roadway.  An  as- 
sessment roll  was  returned  into  the  county  court  and  the 
appellants  filed  objections  to  the  confirmation  of  the  roll. 
An  amendment  of  the  roll  was  made  by  direction  of  the 
court,  and  as  amended  it  was  confirmed  after  a  trial  by 
jury  on  the  question  of  benefits. 
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The  appellants  objected  to  the  ordinance  on  the  ground 
that  it  did  not  sufficiently  describe  the  improvement,  and 
specified  the  following  particulars  in  which  it  was  alleged 
to  be  defective :  That  it  did  not  show  the  length  of  sewer- 
tile  to  be  used  in  connecting  catch-basins  with  any  existing 
drain,  nor  with  what  sewer  or  tile  drain  they  were  to  be 
connected,  nor  the  depth  at  which  they  were  to  be  laid ;  that 
it  was  uncertain  and  indefinite  as  to  the  number  of  private 
driveways  that  might  be  constructed  through  the  combined 
curb  and  gutter,  and  that  where  two  inlets  were  mentioned 
at  any  station  they  were  to  be  placed  on  each  curb,  requir- 
ing the  making  of  four  inlets  instead  of  two.  The  ordi- 
nance made  a  plan,  plat,  profile  arid  cross-section  of  the 
improvement  a  part  of  the  ordinance,  and  it  was  attached 
thereto  as  "Exhibit  A."  It  is  not  contended  that  "Ex- 
hibit A"  did  not  definitely  show  the  things  which  are  claimed 
to  be  uncertain,  nor  that  it  did  not  show  that  there  is  to 
be  only  one  inlet  at  each  curb,  making  two  at  each  station, 
and  that  method  of  describing  the  improvement  was  proper 
and  sufficient.  The  plan  and  profile  attached  to  and  made 
a  part  of  the  ordinance  had  the  same  effect  as  though  it 
had  been  incorporated  at  length  in  the  body  of  the  ordi- 
nance. Gault  v.  Village  of  Glen  Ellyn,  226  111.  520;  City 
of  Chicago  v.  Kemp,  240  id.  56 ;  City  of  Hillsboro  v.  Gras- 
sel,  249  id.  190. 

The  ordinance  was  uncertain  as  to  the  number  of  pri- 
vate driveways  that  might  be  constructed  by  owners  of 
property  along  the  line  of  the  improvement.  The  ordinance 
provided  that  the  openings  in  the  curb  for  such  driveways 
might  be  made  by  order  of  the  board  of  local  improve- 
ments without  additional  cost  to  the  city;  but  permitting 
such  driveways  as  might  become  necessary,  whether  many 
or  few,  did  not  affect  the  description  of  the  improvement, 
except  that  the  curb  would  not  extend  across  the  driveway, 
which  would  lessen  the  cost  of  the  improvement.  Appel- 
lants could  not  possibly  be  harmed  by  the  provision,  be- 
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cause  there  would  be  less  curb  to  be  built  and  the  provi- 
sion was  for  the  benefit  of  property  owners  whose  property 
fronted  on  the  improvement  and  who  were  taxed  for  its 
construction.  The  number  of  driveways  or  entrances  to 
private  property  was  not  such  a  matter  of  description  of 
the  improvement  as  made  the  ordinance  either  defective  or 
void. 

Another  objection  was  that  the  ordinance  granted  a 
discretion  both  as  to  the  number  of  private  driveways  and 
the  material  to  be  used  in  construction,  that  rendered  it 
void.  Some  discretion  must  necessarily  be  left  to  the  pub- 
lic authorities,  {City  of  Chicago  v.  LeMoyne,  243  111.  379,) 
and  the  discretion  about  the  private  driveways  was  not  only 
essential  but  in  the  interest  of  the  property  owner.  The 
material  about  which  it  is  claimed  discretion  was  confer- 
red was  to  be  used  for  the  protection  of  the  surface  while 
hardening.  The  ordinance  provided  that  after  the  roadway 
had  been  rolled  and  compacted,  a  sufficient  quantity  of  half- 
inch  stone  or  torpedo  sand  should  be  spread  upon  the  sur- 
face to  protect  the  roadway  while  "setting-up,"  but  no  dis- 
cretion was  thereby  given  to  the  contractor  or  the  person 
in  charge  of  the  work.  The  city  council  exercised  its  dis- 
cretion and  specified  one  of  two  things  which  should  be 
used,  and  there  is  no  similarity  between  this  case  and  the 
case  of  People  v.  Birch,  201  111.  81,  where  the  commis- 
sioner of  public  works  was  permitted  to  use  either  torpedo 
gravel  or  any  other  gravel  satisfactory  to  him. 

It  was  objected  that  the  ordinance  wras  void  because  it 
did  not  specify  the  amount  of  the  special  tax  levied  upon 
the  property.  The  ordinance  provided  that  the  whole  cost 
of  the  improvement,  including  a  specific  sum  for  the  cost 
of  making,  levying  and  collecting  the  tax,  should  be  levied 
upon  the  property  contiguous  to  and  abutting  upon  the  im- 
provement, in  proportion  to  the  frontage  of  each  lot,  block, 
tract  or  parcel  of  land.  The  levy  could  not  in  any  way 
have  been  made  more  definite,  and  the  objection  that  the 
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entire  cost  of  the  improvement  was  levied  upon  abutting 
property  in  proportion  to  the  frontage  and  nothing  was  as- 
sessed to  the  public  for  public  benefits  is  answered  by  the 
cases  of  City  of  Peru  v.  Battels,  214  111.  515,  City  of  Bast 
St.  Louis  v.  Illinois  Central  Railroad  Co.  238  id.  296,  City 
of  Kankakee  v.  Illinois  Central  Railroad  Co.  258  id.  368, 
and  City  of  Ottawa  v.  Colwell,  260  id.  548.  The  decision 
of  the  city  council  that  the  whole  cost  should  be  paid  by 
taxation  of  abutting  property  was  conclusive. 

The  commissioner  spread  the  tax  against  all  of  lots  1 
and  2  of  block  9  in  Chamberlain's  addition  to  Watseka. 
Each  of  the  lots  had  a  frontage  of  200  feet  on  Jackson 
avenue  and  extended  south  with  a  depth  of  218  feet,  lot  1 
extending  along  Third  street  and  lot  2  along  Fourth  street. 
When  the  assessment  roll  was  offered  in  evidence  appellants 
objected  because  the  objector  Alice  Orebaugh  only  owned 
the  north  138  feet  of  the  two  lots.  The  south  80  feet  of 
the  lots  were  not  owned  by  the  objector,  and  the  roll  was 
amended  so  that  the  tax  was  only  levied  upon  the  north 
138  feet  fronting  on  Jackson  avenue.  Objection  was  then 
made  to  the  amended  roll  that  only  a  part  of  the  lots  was 
taxed,  when,  under  the  law,  the  whole  of  the  lots  should 
be  taxed  because  the  lots  fronted  on  the  street.  The  south 
80  feet  not  owned  by  the  objectors  had  no  frontage  on 
Jackson  avenue,  and  the  ownership  of  #different  portions  of 
the  lots  having  been  separated,  it  was  not  only  proper,  but 
essential,  that  the  south  80  feet  should  be  eliminated  from 
the  roll.  City  of  Springfield  v.  Green,  120  111.  269;  City 
of  Kankakee  v.  Illinois  Central  Railroad  Co.  supra. 

Counsel,  in  stating  the  objections,  call  attention  to  the 
provision  of  the  ordinance  that  the  elevation  or  bench- 
marks and  grade  lines  shown  on  the  exhibit  referred  to 
an  official  datum  plane  established  by  an  ordinance  therein 
specified  and  the  grade  was  fixed  at  certain  stations  accord- 
ing to  that  datum,  but  there  was  no  proof  at  the  trial  of 
the  ordinance  establishing  a  datum.     This  objection  is  not 
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mentioned  in  the  argument  except  in  the  reply  brief  and 
might  be  regarded  as  abandoned,  but  if  properly  made  it 
would  be  unavailing.  It  is  not  necessary  to  set  out  a  grade 
ordinance  in  the  improvement  ordinance,  but  if  objection 
that  no  grade  is  fixed  is  made,  it  is  necessary  to  prove  the 
existence  of  the  grade  ordinance.  (Brewster  v.  City  of 
Peru,  180  111.  124.)  In  the  written  objections  filed,  the 
particulars  in  which  the  ordinance  was  alleged  to  be  de- 
fective were  specified  and  the  want  of  an  established  grade 
was  not  included  in  the  specifications.  Having  enumerated 
the  particular  objections  all  others  were  waived. 

The  judgment  is  affirmed.  judgment  affirmed. 


The  Manufacturers'  Mercantile  Company,  Appel- 
lant, vs.  The  Monarch  Refrigerating  Company, 
Appellee. 

Opinion  filed  February  17 ,  101 5. 

1.  Warehouses — what  equivalent  to  statement  that  goods  will 
be  delivered  to  depositor  or  his  order.  A  statement  in  a  warehouse 
receipt  that  the  goods  are  subject  to  the  order  of  the  depositor 
upon  payment  of  all  charges  and  the  surrender  of  the  certificate, 
properly  endorsed,  is  equivalent  to  a  statement  that  the  goods  will 
be  delivered  to  the  depositor  or  to  his  order. 

2.  Same — when  warehouse  receipt  sufficiently  states  the  loca- 
tion of  the  warehouse.  The  heading  on  a  warehouse  receipt  read- 
ing, "Monarch  Refrigerating  Company,  Michigan,  Rush,  Cass  & 
Kinzie  Streets,"  followed  by  a  date  line  reading,  "Chicago,  Oct  2, 
1907,"  sufficiently  states  the  location  of  the  warehouse. 

3.  Same — failure  to  state  rate  of  storage  charges  does  not  ren- 
der a  warehouse  receipt  non-negotiable.  Failure  of  a  warehouse 
receipt  to  state  the  rate  of  storage  charges  does  not  render  the  re- 
ceipt non-negotiable,  as  warehouse  receipts  do  not  necessarily  lose 
their  negotiability  because  they  fail  to  state  all  the  terms  required 
by  section  2  of  the  Warehouse  Receipts  act  of  1907. 

4.  Same — section  2  of  Warehouse  Receipts  act  was  intended  to 
protect  holders  and  purchasers.  The  requirements  of  section  2  of 
the  Warehouse  Receipts  act  were  imposed  for  the  benefit  of  the 
holders  of  the  receipts  and  purchasers  from  them,  and  it  was  not 
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intended  that  a  failure  to  observe  such  requirements  would  render 
the  receipts  non-negotiable  or  void  in  the  hands  of  the  holder. 

5.  Same — distinction  behveen  negotiable  and  non-negotiable  re- 
ceipts.  Under  sections  4  and  5  of  the  Warehouse  Receipts  act  of 
1907  a  receipt  which  states  that  the  goods  will  be  delivered  to  the 
depositor  or  another  specified  person  is  non-negotiable,  while  a  re- 
ceipt which  states  that  they  will  be  delivered  to  the  bearer  or  to 
the  order  of  the  person  named  in  the  receipt,  is  negotiable. 

6.  Same — when  the  warehouseman  is  liable  as  for  conversion 
of  the  goods.  Under  section  41  of  the  Warehouse  Receipts  act  a 
purchaser  of  a  negotiable  receipt  acquires  title  to  the  goods,  and 
under  sections  10  and  1 1  of  such  act  the  warehouseman,  by  surren- 
dering them  to  another  person  without  taking  up  and  canceling  the 
receipt,  becomes  liable  to  the  purchaser  as  for  the  conversion  of 
the  goods. 

7.  Same — when  goods  in  warehouse  are  not  subject  to  attach- 
ment.  Under  section  25  of  the  Warehouse  Receipts  act,  goods  for 
which  a  negotiable  receipt  has  been  issued  cannot,  while  in  the 
possession  of  the  warehouseman,  be  attached  by  garnishment  or 
otherwise,  or  be  levied  upon  under  an  execution,  unless  the  receipt 
be  first  surrendered  to  the  warehouseman  or  its  negotiation  be  en- 
joined, and  the  warehouseman  cannot  be  compelled  to  deliver  up 
the  actual  possession  until  the  receipt  is  surrendered  to  him  or  im- 
pounded by  the  court. 

8.  Same — a  warehouseman  must  see  that  no  judgment  is  ren- 
dered against  him  as  garnishee.  Where  a  warehouseman,  after  is- 
suing a  negotiable  receipt,  is  summoned  as  garnishee  in  an  attach- 
ment suit  against  the  depositor  to  which  a  purchaser  of  the  receipt 
is  not  a  party,  it  is  his  duty  to  see  that  no  judgment  is  rendered 
against  him,  and  if  judgment  is  erroneously  entered  against  him 
he  must  secure  a  reversal  of  it  in  order  to  protect  himself,  as  he 
cannot  rely  upon  the  attachment  judgment,  and  the  execution  is- 
sued thereon,  as  a  defense  to  an  action  of  trover  brought  by  the 
purchaser  of  the  receipt. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Municipal 
Court  of  Chicago;  the  Hon.  Edward  A.  Dicker,  Judge, 
presiding. 

West  &  Eckhart,  for  appellant. 

Mancha  BruggemeyER,  for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellant  recovered  a  judgment  in  trover  against 
the  appellee  for  $1636.12,  which  the  Appellate  Court  re- 
versed. (169  111.  App.  562.)  The  cause  was  remanded, 
and  upon  a  second  trial  the  jury,  under  the  instruction  of 
the  court,  returned  a  verdict  finding  the  appellee  not  guilt}'. 
The  judgment  entered  on  the  verdict  was  affirmed  by  the 
Appellate  Court,  which  granted  a  certificate  of  importance 
and  an  appeal  to  this  court. 

In  1907  the  appellee,  the  Monarch  Refrigerating  Com- 
pany, was  conducting  a  public  warehouse  in  the  city  of 
Chicago,  and  between  August  19  and  October  2  the  La- 
mont  Desiccated  Egg  Company  placed  in  this  warehouse 
forty-six  packages  or  drums  of  desiccated  eggs  weighing 
4867  pounds,  for  which  ten  warehouse  receipts  wTere  is- 
sued by  the  appellee,  which  were  subsequently  purchased 
by  and  assigned  to  the  appellant.  On  October  23,  1907, 
M.  Shier  began  an  attachment  suit  in  the  municipal  court 
of  Chicago  against  the  Lamont  Desiccated  Egg  Company. 
There  was  personal  service  of  summons  and  judgment  was 
rendered  against  the  defendant  by  default  for  $911.80. 
The  appellee,  having  been  summoned  as  a  garnishee,  filed 
an  answer  setting  up  the  storage  of  the  goods,  the  issue 
of  negotiable  warehouse  receipts  for  them,  and  the  fact 
that  the  appellee  had  been  informed  and  believed  that  the 
said  warehouse  receipts  had  been  placed  in  the  hands  of 
parties  unknown  to  the  appellee  as  a  pledge  for  money 
borrowed,  and  that  the  appellee  had  a  lien  on  the  goods 
for  $22.07,  warehouse  charges.  Judgment  was  rendered 
against  the  appellee  on  this  answer  for  forty-six  packages 
of  eggs,  subject  to  the  warehouse  charges,  and  a  special 
execution  having  been  issued  for  their  sale,  the  appellee 
delivered  them  to  the  officer  having  the  execution,  they 
were  sold  and  the  proceeds  applied  toward  the  satisfaction 
of  the  execution.     Afterward  the  appellant  demanded  the 
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goods,  and  upon  learning  that  they  had  been  taken  under 
the  execution,  began  an  action  for  their  conversion. 

The  receipts  issued  by  the  appellee  were  in  the  follow- 
ing form,  differing  only  as  to  the  date,  amount  and  num- 
ber of  the  receipt: 
; " j     "Series  D.  No.  1447. 

Lot    Wh.   Sec.     Articles         •  ..,  /    _     .  .  .  ~ 

8044    d  . . .  1  Lg.  Drum  j  Monarch  Refrigerating  Company, 

Des.  Eggs  Michigan,  Rush,  Cass  &  Kinzie  Streets. 

3045  "    ...    1  Sm.  Drum    i  •  r»—«.,*~    r\~x     ~     r~~~ 

De.  Eggs  Chicago,  Oct  2,  1907. 

3046  »  ...  1  sm.  Drum  !  Received    for   storage   from    Lamont 

Des.  Eggs  Desiccated    Egg   Co.    three    (3)    drums 

3  drums  desiccated   eggs    subject  to   their   order 

i     hereon  on   payment  of  all  charges  and 

the  surrender  of  this  receipt  properly  endorsed. 

This  company  will  provide  any  desired  temperature  but  will 
not  be  responsible  for  results,  to  be  removed  by  owner  on  request. 
It  is  agreed  that  all  loss  or  damage  to  property  occasioned  by 
fire,  water,  leakage,  vermin,  ratage,  breakage,  frost,  accidental  or 
providential  causes,  riot  or  insurrection,  or  to  perishable  property, 
is  at  owner's  risk.  Loose  fish,  loose  meats  and  any  class  of  goods 
not  properly  packed  at  owner's  risk.  Not  responsible  for  shrink- 
age in  weights.  Warehouse  receipts  must  accompany  delivery 
orders. 

Storage  per  contract 

Net  weight  handed  in,  390. 

Monarch  Refrigerating  Co., 

F.  Espert,  Sec'y  &  Treas. 
President" 

Indorsement:  "Lamont  Desiccated  Egg  Co. — By  Fred 
C.  Lamont." 

The  General  Assembly  passed  an  act  which  went  into 
effect  on  July  1,  1907,  known  as  the  Uniform  Warehouse 
Receipts  act,  (Hurd's  Stat.  1913,  p.  1986,)  and  the  rights 
of  the  parties  are  governed  by  that  act. 

The  appellant's  claim  is  that  the  receipts  given  by  the 
appellee  were  negotiable  warehouse  receipts,  the  indorse- 
ment of  which  passed  to  the  appellant  the  title  to  the  goods 
and  the  right  to  their  possession;  that  the  goods  were  not 
subject  to  garnishment,  and  that  by  the  surrender  of  the 
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goods  without  taking  up  and  canceling  the  receipts  the  ap- 
pellee became  liable  to  the  appellant  for  their  value.  The 
appellee  contends  that  the  receipts  were  not  negotiable,  and 
that  the  judgment  against  it  as  garnishee  in  the  attachment 
suit  protects  it  from  liability. 

The  appellee,  being  lawfully  engaged  in  the  business 
of  storing  goods  for  profit,  was  a  warehouseman,  and  was 
authorized  by  section  i  of  the  above  act  to  issue  ware- 
house receipts.     Sections  2,  4,  5  and  7  are  as  follows : 

"Sec.  2.  Warehouse  receipts  need  not  be  in  any  par- 
ticular form,  but  every  such  receipt  must  embody  within 
its  written  or  printed  terms: 

"(a)  The  location  of  the  warehouse  where  the  goods 
are  stored. 

"(b)  The  date  of  issue  of  the  receipt. 

"(c)  The  consecutive  number  of  the  receipt. 

"(d)  A  statement  whether  the  goods  received  will  be 
delivered  to  the  bearer,  to  a  specified  person,  or  to  a  speci- 
fied person  or  his  order. 

"(e)  The  rate  of  storage  charges. 

"(/)  A  description  of  the  goods  or  of  the  packages 
containing  them. 

"(g)  The  signature  of  the  warehouseman,  which  may 
be  made  by  his  authorized  agent. ' 

"(h)  If  the  receipt  is  issued  for  goods  of  which  the 
warehouseman  is  owner,  either  solely  or  jointly  or  in  com- 
mon with  others,  the  fact  of  such  ownership;   and 

"(i)  A  statement  of  the  amount  of  advances  made 
and  of  liabilities  incurred  for  which  the  warehouseman 
claims  a  lien.  If  the  precise  amount  of  such  advances 
made  or  of  such  liabilities  incurred  is,  at  the  time  of  the 
issue  of  the  receipt,  unknown  to  the  warehouseman  or  to 
his  agent  who  issues  it,  a  statement  of  the  fact  that  ad- 
vances have  been  made  or  liabilities  incurred  and  the  pur- 
pose thereof  is  sufficient. 
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"A  warehouseman  shall  be  liable  to  any  person  injured 
thereby,  for  all  damage  caused  by  the  omission  from  a  ne- 
gotiable receipt  of  the  terms  herein  required. 

"Sec.  4.  A  receipt  in  which  it  is  stated  that  the  goods 
received  will  be  delivered  to  the  depositor,  or  to  any  other 
specified  person,  is  a  non-negotiable  receipt. 

"Sec.  5.  A  receipt  in  which  it  is  stated  that  the  goods 
received  will  be  delivered  to  the  bearer,  or  to  the  order  of 
any  person  named  in  such  receipt  is  a  negotiable  receipt. 
No  provision  shall  be  inserted  in  a  negotiable  receipt  that 
it  is  non-negotiable.  Such  provision,  if  inserted,  shall  be 
void. 

"Sec.  7.  A  non-negotiable  receipt  shall  have  plainly 
placed  upon  its  face  by  the  warehouseman  issuing  it  'non- 
negotiable,'  or  'not  negotiable.'  In  case  of  the  warehouse- 
man's failure  so  to  do,  a  holder  of  the  receipt  who  pur- 
chased it  for  value  supposing  it  to  be  negotiable,  may,  at 
his  option,  treat  such  receipt  as  imposing  upon  the  ware- 
houseman the  same  liabilities  he  would  have  incurred  had 
the  receipt  been  negotiable.  This  section  shall  not  apply, 
however,  to  letters,  memoranda,  or  written  acknowledg- 
ments of  an  informal  character." 

The  appellee's  contention  is  that  the  omission  from  the 
receipt  of  any  of  the  terms  mentioned  in  section  2  renders 
the  receipt  non-negotiable,  and  that  the  receipts  in  ques- 
tion do  not  state  the  location  of  the  warehouse,  the  rate  of 
'  storage  charge,  or  whether  the  goods  will  be  delivered  to 
the  bearer,  to  a  specified  person  or  to  a  specified  person 
or  to  his  order.  The  receipts  do  state  that  the  goods  were 
received  from  the  Lamont  Desiccated  Egg  Company  and 
were  subject  to  its  order  on  payment  of  all  charges  and 
the  surrender  of  the  receipts,  properly  indorsed.  Section 
38  of  the  act  provides  that  negotiable  receipts  may  be  ne- 
gotiated by  indorsement  in  blank  to  bearer  or  to  a,  speci- 
fied person.  The  statement  that  the  goods  were  subject 
to  the  order  of  the  depositor  on  payment  of  all  charges 
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and  the  surrender  of  the  certificate,  properly  indorsed,  was 
equivalent  to  a  statement  that  they  would  be  delivered  to 
the  depositor  or  to  his  order.  The  location  given, — Michi- 
gan, Rush,  Cass  and  Kinzie  streets,  in  Chicago, — was  suf- 
ficiently definite.  The  receipts  did  not  state  the  rate  of 
storage  charges,  but  warehouse  receipts  do  not  lose  their 
negotiability  because  they  fail  to  state  all  the  terms  that 
are  required  by  section  2  of  the  Warehouse  Receipts  act. 
Warehouse  receipts  existed  before  that  act,  and  were  of 
themselves  but  written  evidence  of  a  contract  between  the 
depositor  and  the  warehouseman..  A  warehouse  receipt 
was  an  acknowledgment  by  the  warehouseman  that  he  had 
received,  and  held  in  store  for  the  depositor,  goods  of  the 
kind  and  amount  named  in  the  receipt,  and  from  this 
acknowledgment  the  law  imposed  certain  duties  upon  the 
warehouseman.  (Canadian  Bank  v.  McCrea,  106  111.  281.) 
No  particular  form  was  necessary  at  common  law  for  such 
a  receipt  and  none  is  necessary  under  the  statute.  It  was 
held  in  Hoffman  v.  Schoyer,  143  111.  598,  that  the  failure 
of  warehouse  receipts  to  state,  on  their  face,  the  brands 
and  distinguishing  marks  required  by  section  24  of  the  act 
of  April  25,  1 87 1,  did  not  render  them  void. 

The  requirements  of  section  2  were  imposed  for  the 
benefit  of  the  holder  of  the  receipt  and  of  the  purchasers 
from  him.  It  was  not  intended  that  a  failure  to  observe 
them  should  render  the  receipt  void  in  the  hands  of  the 
holder.  The  appellee  contends  that  such  failure  had  the. 
effect  to  render  the  receipts  non-negotiable.  Section  2 
does  not  deal  with  the  negotiability  of  warehouse  receipts. 
After  providing  that  no  particular  form  shall  be  necessary 
for  warehouse  receipts,  it  prescribed  certain  terms  to  be 
embodied  in  them  for  the  protection  of  the  depositor  or 
his  assigns,  and  that  it  was  for  the  protection  of  such 
persons  that  these  terms  were  required  is  indicated  by 
the  provision  that  their  omission  from  a  negotiable  receipt 
should  render  the  warehouseman  liable  for  all  damages  to 
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any  person  injured  thereby.  This  provision  is  inconsistent 
with  the  claim  that  the  omission  renders  the  receipt  non- 
negotiable,  for  it  refers  expressly  to  the  omission  from  a 
negotiable  receipt  and  not  from  a  receipt  which  would 
otherwise  be  negotiable.  The  distinction  between  nego- 
tiable and  non-negotiable  receipts  is  stated  in  sections  4 
and  5.  A  receipt  which  states  that  the  goods  will  be  deliv- 
ered to  the  depositor. or  another  specified  person  is  non- 
negotiable;  one  which  states  that  they  will  be  delivered  to 
the  bearer  or  to  the  order  of  a  person  named  in  the  re- 
ceipt is  negotiable.  These  receipts  came  within  the  defini- 
tion of  the  last  class  and  were  negotiable." 

Under  section  41  of  the  act  in  question  the  appellant, 
by  the  purchase  of  the  warehouse  receipts,  acquired  the 
title  to  the  goods,  and  under  sections  10  and  11  the  ap- 
pellee became  liable  to  appellant  as  for  their  conversion 
by  delivering  the  goods  to  another  person  without  taking 
up  and  canceling  the  warehouse  receipts.  By  surrender- 
ing possession  of  the  goods  appellee  had  lost  its  lien  un- 
der the  provisions  of  section  29,  and  the  judgment  in  the 
attachment  suit  was  no  defense,  because  under  section  25 
goods  for  which  a  negotiable  receipt  has  been  issued  can 
not,  while  in  the  possession  of  the  warehouseman,  be  at- 
tached by  garnishment  or  otherwise,  or  be  levied  upon  un- 
der an  execution,  unless  the  receipt  be  first  surrendered 
to  the  warehouseman  or  its  negotiation  enjoined,  and  the 
warehouseman  cannot  be  compelled  to  deliver  up  the  actual 
possession  of  the  goods  until  the  receipt  is  surrendered  to 
him  or  impounded  by  the  court. 

The  appellee  argues  that  it  could  not  be  required  to  re- 
sist a  valid  writ  issued  upon  the  judgment  of  the  court  in 
the  attachment  suit  and  prevent  the  taking  of  the  goods 
from  its  possession.  The  goods  were  not  subject  to  gar- 
nishment under  the  facts  and  under  the  appellee's  answer, 
and  the  appellee  should  have  seen  to  it  that  judgment 
was  not  rendered  against  it,  or  if  such  judgment  was  ren- 
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dered  should  have  procured  a  reversal  of  it  if  it  desired 
to  protect  itself.  The  appellant  was  not  a  party  to  that 
judgment,  had  no  knowledge  of  it  or  of  the  proceeding 
in  which  it  was  rendered,  and  if  it  had  had  such  knowl- 
edge could  have  taken  no  action  in  it.  The  appellee  was 
entitled  to  be  discharged  upon  its  answer.  The  judgment 
was  rendered  on  December  3,  1907,  soon  after  the  Uniform 
Warehouse  Receipts  act  was  passed,  and  for  that  reason 
the  provisions  of  section  25  of  that  act  may  have  been  over- 
looked. In  any  event,  the  appellee,  alone,  and  not  the  ap- 
pellant, was  a  party  to  that  proceeding  and  interested  in 
it,  and  if  a  wrong  judgment  was  rendered,  it  is  the  appel- 
lee, and  not  the  appellant,  who  must  answer  for  it. 

The  judgments  of  the  Appellate  Court  and  the  munici- 
pal court  will  be  reversed  and  the  cause  will  be  remanded 
to  the  municipal  court  for  a  new  trial. 

Reversed  and  remanded. 


The  State  Board  op  Agriculture,  Appellant,  vs.  James 
J.  Brady,  State  Auditor,  et  al.  Appellees. 

Opinion  filed  February  17,  1915. 

1.  Appeals  and  errors — when  interest  of  State  justifies  direct 
appeal  to  Supreme  Court.  The  State  has  a  direct,  substantial  and 
monetary  interest  in  a  mandamus  proceeding  to  compel  the  Aud- 
itor of  Public  Accounts  to  issue  warrants  for  the  payment  to  the 
petitioner  of  money  from  the  State  treasury  without  compliance 
with  the  Appropriations  act  or  the  State  Civil  Service  ac{,  and 
such  interest  authorizes  a  direct  appeal  to  the  Supreme  Court  from 
the  judgment  of  the  trial  court  dismissing  the  petition. 

2.  Appropriations — Omnibus  Appropriations  act  applies  to  ap- 
propriations to  State  Board  of  Agriculture.  Section  2  of  the  Om- 
nibus Appropriations  act  of  191 3,  directing  the  Auditor  of  Public 
Accounts  to  draw  warrants  on  the  State  Treasurer  for  all  sums 
appropriated  to  pay  employees  (when  not  otherwise  provided  for) 
on  monthly  pay-rolls,  certified  by  the  heads  of  departments  or 
boards  requiring  such  services,  applies  to  appropriations  to  the 
State  Board  of  Agriculture  for  salaries  of  employees,  and  sec- 
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tion  7  of  the  act  to  revise  the  law  in  relation  to  the  department 
of  agriculture,  as  amended  in  191 3,  does  not  apply. 

3.  Same — appropriations  to  State  Board  of  Agriculture  are  for 
specific  purposes.  The  appropriations  made  by  the  Appropriations 
act  of  1 9 13  to  the  State  Board  of  Agriculture  for  salaries  of  its 
employees  were  not  made  to  the  board  to  be  expended  for  the  ad- 
vancement of  the  interests  of  agriculture,  horticulture,  manufac- 
tures or  domestic  arts,  but  were  appropriations  of  different  sums 
for  specific  purposes  and  to  be  expended  for  such  purposes  alone. 

4.  State  Board  of  Agriculture — members  are  not  State  offi- 
cers nor  are  its  employees  in  the  service  of  the  State.  The  fact 
that  the  State  Board  of  Agriculture  is  an  arm  or  agency  of  the 
State  is  not  conclusive  of  the  question  whether  the  members  are 
State  or  public  officers,  and  in  order  to  maintain  the  tegal  exist- 
ence of  the  board  it  must  be  held  that  its.  members  are  not  State 
or  public  officers,  and  that  neither  they  nor  their  employees  are  in 
the  service  of  the  State  nor  subject  to  the  State  Civil  Service  act. 

5.  Constitutional  law — the  power  of  appointment  to  office  is 
a  privilege  or  franchise.  The  power  of  appointment  to  office  is  a 
privilege  or  franchise  not  belonging  to  citizens  generally  by  com- 
mon right,  and  under  section  22  of  article  4  of  the  constitution  the 
legislature  cannot  confer  such  power  upon  agricultural  societies 
or  other  voluntary  associations  or  individuals ;  and  as  the  members 
of  the  State  Board  of  Agriculture  are  appointed  in  such  manner 
it  must  be  held  that  they  are  not  State  or  public  officers,  otherwise 
the  law  creating  such  board  would  be  unconstitutional  and  void. 

6.  Mandamus — writ  may  be  awarded  as  to  one  act  and  denied 
as  to  another.  Where  a  petitioner  for  a  writ  of  mandamus  seeks 
to  compel  the  performance  of  two  different  acts  the  writ  may  be 
awarded  as  to  one  and  denied  as  to  the  other. 

7.  Same — when  denial  of  writ  is  proper.  Where  a  petitioner 
seeks  to  compel  the  drawing  of  warrants  by  the  Auditor  of  Public 
Accounts  without  complying  with  either  the  Appropriations  act  of 
1913  or  the  State  Civil  Service  act,  a  judgment  denying  the  writ  is 
proper  if  the  petitioner  was  bound  to  comply  with  one  of  such  acts. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

George  B.  Gillespie,  and  A.  M.  Fitzgerald,  for  ap- 
pellant. 

P.  J.  Lucey,  Attorney  General,  and  George  P.  Ram- 
sey, for  appellees. 

266  -  38 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  86th  paragraph  of  the  act  entitled  "An  act  to  pro- 
vide for  the  ordinary  and  contingent  expenses  of  the  State 
government  until  the  expiration  of  the  fiscal  quarter  after 
the  adjournment  of  the  next  regular  session  of  the  General 
Assembly,"  in  force  July  i,  1913,  (Laws  of  1913,  p.  95,) 
made  appropriations  of  various  sums  to  the  appellant,  the 
State  Board  of  Agriculture.  Included  among  the  items  were 
the  following:  For  the  salary  of  secretary  $3500  per  an- 
num, for  salary  of  chief  clerk  $2000  per  annum,  receiving 
and  shipping  clerk  $1200  per  annum,  stenographer  $1200 
per  annum,  statistical  clerk  $1200  per  annum,  janitor  $600 
per  annum  and  filing  clerk  $1000  per  annum,  amounting,  in 
the  aggregate,  to  $10,700.  The  appellant  petitioned  the  cir- 
cuit court  of  Sangamon  county  for  a  writ  of  mandamus 
commanding  the  appellee  James  J.  Brady,  Auditor  of  Pub- 
lic Accounts  of  the  State,  to  issue  his  warrant  for  said  ag- 
gregate sum,  directed  to  the  appellee  William  Ryan,  Jr., 
Treasurer  of  the  State,  payable  to  appellant,  and  command- 
ing the  Treasurer  to  pay  the  same,  and,  alleged  a  demand 
and  refusal  to  perform  such  acts.  The  appellees  demurred, 
and  the  court  sustained  the  demurrer  and  dismissed  the  pe- 
tition. The  appellant  removed  the  record  by  appeal  to  the 
Appellate  Court  for  the  Third  District,  and  that  court  find- 
ing that  it  was  without  jurisdiction,  transferred  the  cause 
to  this  court. 

The  appellant  moved  the  court  to  remand  the  cause  to 
the  Appellate  Court,  and  the  motion  was  reserved  to  the 
hearing  and  taken  for  decision  on  submission  of  the  cause. 

Section  118  of  the  Practice  act  provides  that  appeals  in 
cases  in  which  the  State  is  interested,  as  a  party  or  other- 
wise, shall  be  taken  directly  to  this  court.  The  judge  of 
the  circuit  court  certified,  in  accordance  with  section  104  of 
the  Practice  act,  the  following  questions  of  law  arising  in 
the  case,  with  his  decision  thereon: 
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i.  "Whether  the  provisions  of  the  Omnibus  Appropri- 
ation bill  in  relation  to  vouchers,  certification  of  the  Gov- 
ernor, and  other  formal  requirements  for  the  issue  of  an 
Auditor's  warrant  and  drawing  money  from  the  State  treas- 
ury for  salaries,  expenses  and  other  lawful  expenditures  of 
the  board  of  agriculture,  apply  to  such  items,  or  whether 
the  provisions  of  the  act  creating  the  board  of  agriculture, 
and  amendments  thereto,  have  application. 

2.  "Whether  the  State  Civil  Service  act,  with  amend- 
ments thereto,  has  application  to  the  State  Board  of  Agri- 
culture, and  whether  salaries  of  officers  and  employees  of 
the  State  Board  of  Agriculture  must  be  certified  by  the  civil 
service  commission,  as  required  by  the  provisions  of  said 
act,  before  any  funds  appropriated  to  the  State  Board  of 
Agriculture  may  be  drawn  from  the  State  treasury  for  the 
use  of  said  board." 

His  decision  was,  that  the  provisions  of  the  Appropri- 
ation act  and  the  State  Civil  Service  act  both  applied  to 
the  State  Board  of  Agriculture,  and  that  the  money  of  the 
State  could  not  be  withdrawn  from  the  State  treasury  ex- 
cept upon  compliance  therewith.  The  interest  of  the  State 
authorizing  an  appeal  to  this  court  must  be  direct  and  sub- 
stantial, and  the  State  has  such  an  interest  in  this  case, 
which  seeks  to  take  the  money  of  the  State  out  of  its  treas- 
ury. The  State  has  a  direct,  substantial  and  monetary  in- 
terest in  the  subject  matter  of  the  controversy.  (McGrath 
v.  People,  ioo  111.  464;  Canal  Comrs.  v.  Sanitary  District, 
191  id.  326.)     The  motion  is  denied. 

The  second  section  of  the  act  making  the  appropriations 
in  question  authorized  and  directed  the  Auditor  of  Public 
Accounts  to  draw  warrants  on  the  State  Treasurer  for  all 
sums  appropriated  by  the  act  for  the  pay  of  clerks,  secre- 
taries, porters,  messengers,  janitors,  watchmen,  policemen, 
laborers,  engineers,  firemen,  stenographers,  curators,  libra- 
rians and  other  employees,  when  not  otherwise  provided 
for  by  law,  to  be  paid  on  monthly  pay-rolls  duly  certified 
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to,  respectively,  by  the  heads  of  departments  or  by  boards 
of  commissioners  and  trustees  requiring  the  services  of  such 
employees.  The  claim  of  the  appellant  to  a  right  to  receive 
the  total  sum  appropriated  for  pay  of  the  several  employees 
mentioned  in  the  act  making  the  appropriations  is  based  on 
section  7  of  the  act  to  revise  the  law  in  relation  to  the  de- 
partment of  agriculture,  agricultural  societies  and  agricul- 
tural fairs  and  to  provide  for  reports  of  the  same,  (Laws 
of  1883,  p.  1,)  as  amended  in  1913.  (Laws  of  1913,  p.  3.) 
That  section  provides  that  whatever  money  shall  be  appro- 
priated to  the  department  of  agriculture  shall  be  paid  to 
the  State  Board  of  Agriculture  and  may  be  expended  by  the 
board  as  in  the  opinion  of  said  board  will  best  advance 
the  interests  of  agriculture,  horticulture,  manufactures  and 
domestic  arts  in  this  State,  and  it  also  provides  for  a  divi- 
sion of  appropriations  made  for  the  benefit  of  county  fairs 
or  agricultural  societies  among  such  fairs  or  societies  hold- 
ing annual  fairs.  The  appropriations  in  question  in  this 
case  were  not  made  to  the  State  Board  of  Agriculture  to 
be  expended  for  the  advancement  of  the  interests  of  agricul- 
ture, horticulture,  manufactures  or  domestic  arts,  but  they 
were  appropriations  of  different  sums  for  specific  purposes 
and  to  be  expended  for  such  purposes  alone.  There  is  no 
other  provision  of  the  law  applicable  to  the  payment  of  the 
sums  in  question  and  the  General  Assembly  had  full  power 
to  prescribe  the  conditions  upon  which  payment  should  be 
made.  Having  that  power,  it  was  provided  that  the  sums 
should  be  paid  on  monthly  pay-rolls  duly  certified  to  by  the 
heads  of  departments  or  by  boards  of  commissioners  and 
trustees  requiring  the  services  of  the  employees.  The  de- 
cision of  the  court  on  the  first  question  was  right. 

The  second  question  is  whether  the  pay-rolls  must  be 
certified  by  the  State  Civil  Service  Commission.  The  Civil 
Service  act  requires  the  commissioners  to  classify  all  the 
offices  and  places  of  employment  in  the  State  service  except 
such  officers  and  employees  as  are  specifically  exempted  by 
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section  ii,  and  it  prohibits  the  issue  of  any  warrant  on 
the  treasury  by  the  Auditor  or  any  disbursing  officer  of  the 
State  to  pay  any  salary  or  compensation  to  any  person  in 
the  classified  service  of  the  State  unless  on  a  pay-roll  or  ac- 
count bearing  the  certificate  of  the  commission.  The  ques- 
tion will  be  solved  by  deciding  whether  the  persons  named 
in  the  Appropriation  act  are  in  the  service  of  the  State. 
The  other  act  already  referred  to  relates  to  the  department 
of  agriculture,  agricultural  societies  and  agricultural  fairs, 
and  it  provides  that  the  department  of  agriculture  shall  be 
managed  by  a  board  to  be  styled  "State  Board  of  Agri- 
culture,"  to  consist  of  a  president  and  one  vice-president 
from  each  congressional  district  of  the  State  and  the  last 
ex-president  of  the  board,  the  president  and  vice-presidents 
to  be  elected  on  the  fair  grounds  of  the  annual  State  fair 
every  two  years  by  delegates  or  alternates,  or  their  written 
proxies,  chosen  by  the  several  agricultural  societies  in  the 
counties  where  such  societies  exist,  and  where  no  society 
exists  delegates  may  be  appointed  by  the  board  of  super- 
visors or  county  board.  The  State  Board  of  Agriculture  is 
to  have  control  of  the  affairs  of  the  department  of  agricul- 
ture and  of  State  fairs  and  fat  stock  shows,  and  must  make 
and  deliver  to  the  Governor  an  annual  report  of  their  do- 
ings. The  situation  presents  the  alternative  that  either  the 
members  of  the  State  board  are  not  officers  of  the  State 
and  have  no  powers  or  functions  as  officers,  or  the  act  is 
unconstitutional  and  void  and  the  board  has  no  legal  exist- 
ence. Section  22  of  article  4  of  the  constitution  prohibits 
the  passage  of  any  law  granting  to  any  corporation,  as-* 
sociation  or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise,  and  the  power  of  appointment  to 
public  office  is  an  attribute  of  sovereignty.  Such  a  power 
is  a  privilege  or  franchise  npt  belonging  to  citizens  generally 
by  common  right,  and  it  cannot  be  conferred  upon  agricul- 
tural societies  or  other  voluntary  associations  or  individu- 
als.   If  such  associations  could  appoint  officers  of  the  State 
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under  the  name  of  the  State  Board  of  Agriculture,  they 
could  be  authorized  to  appoint  every  public  officer  created 
by  statute,  which  the  constitution  forbids.  This  question 
was  settled  in  the  case  of  Lasher  v.  People,  183  111.  226, 
where  an  act  providing  that  inspectors  of  produce,  exercis- 
ing the  powers  of  officers,  should  be  composed  of  members 
of  the  Illinois  State  Horticultural  Society,  the  Illinois  State 
Dairymen's  Association,  and  other  societies,  was  declared 
unconstitutional  and  void.  This  law  has  been  in  existence 
for  very  many  years  and  has  constantly  been  recognized  as 
valid,  and  it  can  and  should  be  sustained  by  regarding  the 
State  Board  of  Agriculture  as  an  organization  not  com- 
posed of  public  officers  but  controlled  by  and  aided  by  the 
State  for  the  promotion  of  the  interests  of  agriculture,  hor- 
ticulture, manufactures  and  domestic  arts.  Appropriations 
have  been  made  repeatedly,  and  were  made  by  the  same 
General  Assembly,  to  the  Illinois  State  Horticultural  So- 
ciety, the  State  Bee-keepers,  Association,  the  Dairymen's 
Association,  the  Firemen's  Association,  the  Illinois  Live 
Stock  Breeder's  Association  and  the  Illinois  State  Poultry 
Association,  to  promote  the  general  welfare  of  the  people 
of  the  State,  and  the  fact  that  some  of  them  are  called  State 
societies  or  associations  indicates  nothing  as  to  their  rela- 
tion to  the  State.  It  was  held  in  Minear  v.  State  Board  of 
Agriculture,  259  111.  549,  that  the  State  board  was  created 
as  an  arm  or  agency  of  the  State  and  for  the  efficient  man- 
agement of  the  department  of  agriculture,  including  the 
holding  of  State  fairs,  but  the  fact  of  maintaining  such 
a  relation  to  the  State  \s  not  conclusive  of  the  question 
whether  its  employees  are  in  the  service  of  the  State.  Un- 
doubtedly, its  relation  to  the  State  is  somewhat  anomalous. 
The  lands  and  property  under  its  control  are  the  lands  and 
property  of  the  State,  but  it  is  authorized  to,  and  does,  con- 
duct on  such  property  a  State  fair  in  its  uncontrolled  dis- 
cretion in  all  respects.  As  many  as  350,000  have  paid  ad- 
mission to  the  State  fair  in  a  single  season  and  the  receipts 
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from  the  State  fair  in  1913  were  $342,531.40.  None  of 
the  money  so  received  goes,  or  ever  has  gone,  into  the  treas- 
ury of  the  State  but  has  been  expended  by  the  board  as  it 
pleased.  The  board  is  required  to  make  an  annual  report 
to  the  Governor,  but  the  report  appears  to  be  only  for  the 
purpose  of  informing  the  Governor  what  the  association  has 
done.  The  State  has  made  large  appropriations  to  the  State 
Board  of  Agriculture  for  the  purchase  of  lands  and  erec- 
tion of  buildings,  but  if  its  members  managing  and  con- 
trolling its  affairs  and  performing  its  functions  are  not 
officers  of  the  State,  the  persons  in  its  service  are  not  in 
the  service  of  the  State  and  are  not  comprehended  within 
the  terms  of  the  Civil  Service  act.  To  maintain  the  legal 
existence  of  the  State  Board  of  Agriculture  it  must  be  held 
that  the  members  are  not  officers  of  the  State  or  public 
officers  and  neither  they  nor  their  employees  are  in  the 
service  of  the  State,  although  the  State  makes  use  of  the 
board  as  an  agency  for  the  public  good.  The  decision  of 
the  circuit  court  on  the  second  question  was  incorrect. 

Where  a  petitioner  for  a  writ  of  mandamus  seeks  to 
compel  the  performance  of  two  different  acts,  the  writ  may 
be  awarded  as  to  one  and  denied  as  to  the  other,  {Illinois 
Watch  Case  Co.  v.  Pearson,  140  111.  423,)  but  the  petitioner 
in  this  case  sought  to  compel  the  issuing  and  payment  of  a 
warrant  without  complying  with  either  the  Appropriation 
act  or  the  Civil  Service  act,  and  if  it  was  bound  to  comply 
with  either  the  writ  was  properly  denied.  The  error  as  to 
the  second  question  will  not,  therefore,  cause  a  reversal  of 
the  judgment. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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August  Lamotte,  Appellee,  vs.  A.  W.  Steidinger, 
Appellant. 

Opinion  filed  February  17,  1915. 

1.  Executors  and  administrators — land  cannot  be  purchased 
for  estate  as  an  investment.  An  administrator  cannot,  nor  can  an 
executor  unless  so  authorized  by  the  will,  use  the  funds  of  the  es- 
tate to  purchase  land  as  an  investment,  for  the  benefit  of  the  estate. 

2.  Same — when  administrator  or  executor  may  purchase  land. 
An  administrator  or  executor  may  in  good  faith  and  in  the  exer- 
cise of  sound  judgment  acquire  title  to  real  estate  for  the  purpose 
of  conserving  and  protecting  the  estate,  and  land  thus  acquired  is 
not  the  property  of  the  executor  or  administrator  but  is  to  be  sub- 
jected to  the  payment  of  debts  and  legacies  and  to  distribution, 
like  personal  property,  and  for  this  purpose  the  executor  or  ad- 
ministrator may  sell  the  land  and  convey  good  title  by  deed. 

3.  Same — when  executors  buy  land  to  conserve  estate  they  do 
not  take  as  tenants  in  common.  Where  executors  buy  land  to  con- 
serve the  estate  and  the  deed  is  made  to  them  by  name,  as  execu- 
tors of  the  estate,  they  do  not  take  title  as  tenants  in  common  but 
as  joint  tenants  in  their  representative  capacity,  and  on  the  death 
of  one  of  them  a  conveyance  by  the  survivor  will  divest  the  ex- 
ecutors of  all  their  interest  in  the  land. 

4.  Abstracts  of  title — a  merchantable  title  does  not  mean  a 
perfect  title.  An  abstract,  in  order  to  show  a  merchantable  title, 
is  not  required  to  show  a  perfect  chain  of  title  from  the  govern- 
ment, and  it  may  show  a  merchantable  title  although  there  may 
be  a  possibility  of  a  defect. 

5.  Specific  performance — character  of  defect  which  will  jus- 
tify refusal  to  perform.  To  justify  a  refusal  to  perform  a  contract 
to  convey  land  upon  the  ground  that  the  abstract  furnished  fails 
to  show  a  merchantable  title  in  the  vendor,  the  defect  complained 
of  must  be  sufficient  to  cast  a  cloud  upon  the  title  which  would 
render  it  suspicious  in  the  minds  of  reasonable  men. 

6.  Same — when  an  apparent  defect  in  the  title  is  cured  by  affi- 
davit. Where  an  abstract  of  title  shows  a  conveyance  of  the  land 
to  two  named  persons  as  executors  of  a  certain  estate  and  a  sub- 
sequent conveyance  by  one  of  such  persons  as  sole  surviving  ex- 
ecutor of  the  said  estate,  the  apparent  defect  in  the  title  is  cured 
by  an  affidavit  showing  that  the  land  was  purchased  by  the  execu- 
tors to  conserve  the  estate,  and  that  the  executor  who  did  not  sign 
the  subsequent  deed  had  died  before  it  was  made. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Robert  Henning,  and  O.  F.  Morgan,  for  appellant. 

A.  F.  Goodyear,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  for  the  specific  per- 
formance of  a  contract  to  convey  land.  The  bill  was  filed 
by  appellee,  setting  up  the  written  agreement  relied  upon, 
and  alleged  he  was  willing,  able  and  offered  to  perform  his 
part  of  the  contract  but  that  appellant  refused  to  perform 
his  part  of  it.  Appellant  answered  the  bill,  denying  appel- 
lee had  complied  with  the  contract  by  furnishing  an  ab- 
stract of  title  as  agreed,  and  also  alleging  fraud  and  deceit 
on  the  part  of  appellee  in  procuring  appellant  to  enter  into 
the  agreement.  Appellant  also  filed  a  cross-bill,  in  which  he 
set  up  the  failure  of  appellee  to  furnish  an  abstract  show- 
ing he  had  the  kind  of  title  required  by  the  agreement; 
alleging  that  appellee  procured  the  execution  of  said  agree- 
ment by  fraud,  misrepresentation  and  deceit,  setting  out  in 
detail  wherein  the  fraud  and  deceit  consisted,  and  alleging 
the  agreement  was  unfair,  unjust  and  unconscionable  and 
that  its  performance  should  not  be  enforced.  The  cross- 
bill prayed  that  the  payments  made  by  appellant  be  required 
to  be  returned  to  him,  that  the  parties  be  restored  to  their 
original  positions  and  that  the  agreement  be  canceled.  The 
cause  was  heard  before  the  chancellor  and  a  decree  entered 
as  prayed  in  the  original  bill,  decreeing  the  specific  per- 
formance of  the  contract  and  dismissing  the  cross-bill. 

The  land  in  controversy  is  in  Iroquois  county.  Appel- 
lant is  a  farmer  and  resides  in  Livingston  county.  Prior 
to  April,  191 2,  he  had  acquired  title  to  an  80-acre  tract  of 
land  in  Iroquois  county  which  was  subject  to  a  mortgage 
of  $5000.     Shortly  after  the  appellant  purchased  that  land 
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J.  A.  Moore,  a  real  estate  agent  living  at  Fairbury,  in  Liv- 
ingston county,  proposed  to  appellant  to  purchase  appellee's 
farm  of  240  acres  in  Iroquois  county.  Appellee  resided 
at  Crescent  City,  in  Iroquois  county.  About  May  1  or  2, 
191 2,  appellant  and  Moore  went  to  Crescent  City,  where 
they  saw  appellee,  and  together  the  three  of  them  went 
to  Watseka,  the  county  seat  of  Iroquois  county.  Appellee 
priced  the  240-acre  farm  to  appellant  at  $185  per  acre. 
The  three  of  them  drove  out  and  looked  at  the  farm,  and 
after  returning  to  Crescent  City  appellee  raised  the  price 
to  $190  per  acre.  On  the  fourth  of  May  appellant  and 
Moore  again  went  to  Crescent  City  to  see  appellee,  and 
the  three  of  them  went  to  Watseka  to  an  attorney's  office, 
where  an  agreement  was  written  up  and  signed  by  both 
parties,  in  which  appellee  agreed  to  sell  and  convey  to  ap- 
pellant the  240-acre  farm,  and  appellant  agreed  to  buy  it, 
for  the  sum  of  $45,600.  Twelve  hundred  dollars  was  paid 
in  cash,  $12,000  was  to  be  paid  by  the  conveyance  by  ap- 
pellant to  appellee  of  the  80-acre  tract  of  land  appellant 
owned  in  Iroquois  county,  $5000  was  to  be  paid  in  cash  or 
promissory  notes  on  May  6,  191 2,  and  appellant  agreed  to 
assume  a  mortgage  on  the  farm  for  $14,000  and  to  pay  in 
cash  on  March  1,  191 3,  $18,400.  The  $5000  cash  pay- 
ment or  notes  to  be  given  May  6,  1912,  was  in  consider- 
ation of  appellee  agreeing  to  assume  a  $5000  mortgage  on 
the  80-acre  farm  he  was  to  get  from  appellant.  Each  of 
the  parties  agreed  to  deliver  to  the  other,  upon  demand,  an 
abstract  of  title  showing  a  merchantable  title  in  the  grant- 
ors, respectively,  and  in  case  any  such  abstract  was  found 
materially  defective  within  fifteen  days  after  it  was  fur- 
nished, the  party  furnishing  it  was  to  have  a  reasonable 
time  to  cure  the  defects.  The  agreement  provided  that  if 
appellant  failed  to  make  the  payments  or  perform  any  of 
the  covenants  agreed  to  be  performed  by  him,  the  appellee 
might,  at  his  option,  forfeit  and  determine  the  contract  and 
retain  the  payments  made,  in  satisfaction  and  liquidation 


Digiti 


zed  by  G00gk 


Ftk'ISJ  Lamotte  v.  Stetdinger.  603 

of  damages  sustained.  It  was  further  agreed  that  if  either 
of  the  parties  failed  to  keep  and  perform  the  agreement  on 
his  part,  the  party  failing  should  forfeit  to  the  other  $3000 
as  liquidated  damages,  but  no  forfeiture  was  to  prevent 
either  party  from  enforcing  the  performance  of  the  agree- 
ment by  appropriate  proceedings.  Appellant  paid  the  $1200 
and  $5000  cash  payments  and  conveyed  his  Iroquois  county 
80  acres  of  land  to  appellee.  The  abstract  of  title  to  ap- 
pellee's farm  was  furnished  appellant  on  January  21,  191 3. 
Appellant  submitted  it  to  his  attorney  for  examination,  who 
on  February  5,  1913,  wrote  a  letter  addressed  to  appellant, 
which  he  mailed  to  the  attorney  for  appellee,  pointing  out 
certain  objections  to  the  title  and  gave  his  opinion  that  the 
abstract  did  not  show  a  merchantable  title.  A  lengthy  cor- 
respondence ensued  between  counsel  for  the  respective  par- 
ties as  to  the  alleged  defects  in  the  abstract  of  title.  .On 
March  1,  19 13,  that  being  the  date  fixed  in  the  agreement 
for  the  conclusion  of  the  deal  and  the  payment  by  appellant 
to  appellee  of  $18,400,  the  parties  met  at  the  First  National 
Bank  at  Watseka,  the  place  designated  in  the  agreement. 
Appellant  inquired  if  the  defects  in  the  title  had  been  cor- 
rected in  accordance  with  the  opinion  of  his  counsel  and 
was  informed  that  they  had  not  been.  Appellant  thereupon 
handed  appellee's  attorney  a  communication  addressed  to 
appellee,  stating  appellant  had  come  to  the  bank,  for  the 
purpose  of  consummating  the  agreement  but  refused  to  ac- 
cept the  title  in  the  condition  it  was  shown  to  be  in  the  ab- 
stract ;  that  the  abstract  did  not  show  a  merchantable  title, 
and  the  appellant  demanded  an  abstract  showing  such  title. 
The  parties  appear  not  to  have  met  again  or  had  any  com- 
munication with  each  other  with  reference  to  consummat- 
ing the  agreement,  and  on  the  sixth  day  of  June,  191 3, 
appellee  filed  the  bill  in  this  case  for  specific  performance. 
The  objection  to  the  abstract  is  to  the  manner  in  which 
it  shows  the  title  to  the  land  passed  out  of  Nelson  V.  Ma- 
loney,  the  owner  of  it  in  1874,  and  down  to  George  C. 
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Danforth,  in  1887. .  It  is  not  claimed  Maloney's  title  was 
not  good.  In  July,  1874,  he  and  his  wife  executed  two 
mortgages,  with  powers  of  sale,  to  Danforth,  Snow  &  Co., 
a  co-partnership  composed  of  A.  G.  Danforth,  H.  W.  Snow 
and  A.  H.  Danforth.  One  mortgage  was  to  secure  an 
indebtedness  of  $1400  and  the  other  an  indebtedness  of 
$500.  The  land  was  sold  under  these  mortgages  by  the 
mortgagees  at  public  sale  on  October  7,  1879,  to  "Joshua 
Wagenseller  and  Asa  H.  Danforth,  executors  of  Gideon 
H.  Rupert,  deceased,  of  Tazewell  county,  Illinois."  The 
deeds  recite  that  the  purchasers  paid  $2736.85  for  the  land. 
In  March,  1887,  Asa  H.  Danforth,  as  sole  surviving  execu- 
tor of  the  last  will  and  testament  of  Gideon  H.  Rupert,  de- 
ceased, late  of  Pekin,  Illinois,  sold  the  land  to  George  C. 
Danforth  for  $3200.  This  deed  recites  that  Gideon  H. 
Rupert,  deceased,  late  of  Tazewell  county,  left  a  last  will 
and  testament,  in  which  he  appointed  Asa  H.  Danforth  and 
Joshua  Wagenseller  executors,  with  power  to  sell  and  dis- 
pose of  his  real  estate.  The  deed  sets  out  section  3  of  the 
will,  which  directs  his  executors,  as  soon  as  practicable 
after  the  testator's  death,  to  sell  all  his  property,  real  and 
personal,  either  at  public  or  private  sale,  and  the  executors 
were  authorized  to  execute  to  the  purchasers  good  and  suf- 
ficient deeds  for  the  premises  sold.  The  deed  further  re- 
cited that  Joshua  Wagenseller  was  dead.  The  abstract  set 
out  a  copy  of  an  affidavit  made  by  Almon  G.  Danforth  and 
recorded  in  the  recorder's  office.  In  this  affidavit  Almon 
G.  Danforth  states  he  is  the  son  of  Asa  H.  Danforth,  who, 
together  with  Joshua  Wagenseller,  was  appointed,  Febru- 
ary 22,  1877,  executor  of  the  last  will  of  Gideon  H.  Rupert; 
that  Joshua  Wagenseller  died  July  21,  1882,  leaving  Asa 
H.  Danforth  sole  surviving  executor;  that  affiant  has  ex- 
amined the  files  of  the  Rupert  estate,  and  that  they  showed 
the  executors  were  charged  with  an  unsecured  note  or  claim 
against  N.  V.  Maloney,  amounting,  principal  and  interest, 
to  $6786.59;    that  the  total  of  the  items  charged  against 
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the  executors  in  the  inventory  was  $296,448.53,  which  in- 
ventory was  approved  by  the  county  court.  The  affidavit 
further  states  that  all  the  accounts  of  the  executors  were 
cleared  through  the  banking  house  of  Danforth,  Snow  & 
Co.,  in  Washington,  Tazewell  county;  that  the  taking  of 
the  mortgages  from  Maloney  to  said  Danforth,  Snow  & 
Co.  was  done  by  said  banking  firm  in  an  effort  to  secure 
a  portion  of  the  unsecured  claim  due  the  Rupert  estate  from 
Maloney,  which  was  believed  to  be  doubtful,  if  not  worth- 
less. The  affiant  further  states  that  he  is  informed  and 
believes  the  fact  to  be  that  the  annual  reports  of  the  ex- 
ecutors and  the  surviving  executor  on  file  show  the  trans- 
actions relative  to  the  ownership  of  said  lands,  the  meager 
rents  received  from  them  and  the  payment  of  drainage 
taxes  and  assessments  thereon,  and  that  all  of  said  reports 
were  approved  by  the  county  judge  of  Tazewell  county. 
Affiant  further  states  that  it  became  necessary  to.  close  the 
estate  of  Gideon  H.  Rupert,  and  Asa  H.  Danforth,  sole 
surviving  executor,  sold  the  land  to  George  C.  Danforth 
for  $3200,  which  was  at  that  time  a  fair  market  price. 

Appellant  contends  that  the  executors  of  the  Rupert  es- 
tate had  no  authority  to  buy  the  land  for  the  benefit  of  the 
estate;  that  the  deed  to  them  vested  the  title  in  them  as 
individuals,  as  tenants  in  common,  the  words  "executors  of 
Gideon  H.  Rupert,  deceased,"  being  merely  descriptio  per- 
sona; that  when  Wagenseller  died  his  undivided  one-half 
descended  to  his  heirs-at-law,  who  have  never  conveyed 
their  interest,  and  that  no  conveyance  had  ever  been  made 
by  Asa  H.  Danforth  in  his  individual  capacity. 

The  power  to  buy  real  estate  by  the  executors  was  not 
conferred  by  the  will  of  Rupert  but  the  power  to  sell  was. 
An  administrator  cannot,  nor  can  an  executor  without  au- 
thority given  by  will,  use  the  funds  of  the  estate  to  buy 
land  as  an  investment  for  the  benefit  of  the  estate.  The 
statute  charges  executors  and  administrators  with  so  much 
of  the  estate,  personal  and  real,  of  the  decedent  as  they, 
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after  due  and  proper  diligence,  might  or  should  acquire. 
They  may  in  good  faith  and  in  the  exercise  of  sound  judg- 
ment acquire  title  to  real  estate  for  the  purpose  of  con- 
serving and  protecting  the  estate.  {Whitney  v.  Peddicord, 
63  111.  249;  Short  v.  Johnson,  25  id.  489;  18  Cyc.  351: 
11  Am.  &  Eng.  Ency.  of  Law,  840,  note  2.)  Land  thus 
acquired  is  not  the  property  of  the  administrator  or  ex- 
ecutor, but  is  to  be  subjected  to  the  payment  of  debts  and 
legacies  and  to  distribution,  like  personal  property.  For 
this  purpose  the  administrator  or  executor  may  sell  the 
land  and  convey  good  title  by  deed.  (Haberman  v.  Baker. 
128  N.  Y.  253;  28  N.  E.  Rep.  370;  Lockman  v.  Reilh. 
95  N.  Y.  64;  Little  v.  Lesia,  5  Mich.  119;  RicJiardson\. 
McLemore,  60  Miss.  315.)  The  affidavit  referred  to  state- 
fully  the  circumstances  under  which  the  land  was  bough 
by  the  executors  in  an  effort  to  conserve  the  best  interest 
of  the  estate  and  shows  no  abuse  of  discretion  or  power  :r 
this  regard,  and  we  think  it  must  be  held  that  the  execute 
took  the  title  in  their  representative  capacity,  in  trust  t«-r 
the  benefit  of  the  estate,  and  not  as  individuals.  (Devjr 
on  Deeds, — 3d  ed. — 738a,  and  note  by  Judge  Freeman  t> 
Central  State  Bank  v.  Spurlin,  11  Iowa,  187,  [82  Am.  S: 
Rep.  513,]  where  a  collection  of  the  authorities  will  he 
found. )  The  conveyance  to  the  executors  did  not  create  ;. 
tenancy  in  common  but  a  joint  tenancy,  and  upon  the  dear; 
of  one  of  them  the  survivor  succeeded  to  all  the 'rights  ■  " 
the  two  and  a  conveyance  by  him  divested  the  executors  of 
all  interest  in  the  land.  The  only  persons  who  could  com- 
plain of  these  actions  of  the  executor  or  executors  were  the 
heirs,  legatees  and  creditors  of  the  Rupert  estate.  No  1  > 
jection  was  ever  raised  by  any  of  them,  and  the  estate  hr_> 
been  closed,  as  we  understand  the  evidence,  for  more  thai: 
twenty  years.  An  abstract,  in  order  to  show  a  merchant- 
able title,  is  not  required  to  show  a  perfect  chain  from  the 
government  down.  It  may  show  a  merchantable  title  in 
the  claimant  although  there  may  be  a  possibility  of  a  de- 
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feet,  but  a  defect,  to  excuse  the  specific  performance  of  a 
contract  on  the  ground  that  the  abstract  does  not  show  a 
merchantable  title  in  the  vendor,  must  be  sufficient  to  cast 
a  cloud  on  the  title  which  would  render  it  suspicious  in  the 
minds  of  reasonable  men.  The  mere  possibility  of  a  defect 
which  according  to  ordinary  experience  has  no  probable 
basis  does  not  necessarily  show  an  unmerchantable  title. 
(Geithman  v.  Eichler,  265  111.  579,  and  cases  there  cited.) 
Certainly,  apparent  defects  might  appear  which  could  not 
be  explained  by  affidavit,  but  some  defects  may  be  so  ex- 
plained. In  Attebery  v.  Blair,  244  111.  363,  information 
explaining  apparent  defects  in  the  abstract  of  title  was  sup- 
plied by  affidavits  and  held  sufficient.  It  was  said  in  that 
case  that  where  an  abstract  contains  a  complete  summary  of 
every  matter  of  record  affecting  the  title,  with  evidence  of 
facts  and  circumstances  explanatory  of  the  records,  which 
showed  the  title  to  be  good,  it  was  sufficient. 

In  our  opinion  the  affidavit  accompanying  the  abstract 
in  this  case  was  sufficient  to  explain  the  defects  complained 
of  and  show  that  the  title  was  not  defective  in  that  respect. 
No  question  is  made  as  to  the  truth  of  the  affidavit,  and  in 
our  opinion  it  was  sufficient. 

We  are  of  the  opinion  the  trial  court  would  not  have 
been  warranted  in  refusing  to  enforce  the  contract  on  the 
ground  that  it  was  procured  by  fraud  and  misrepresenta- 
tion and  was  unjust,  inequitable  and  unconscionable.  Ap- 
pellant claimed  there  were  large  portions  of  the  farm  of  an 
alkali  nature  and  unproductive;  that  this  condition  could 
not  be  detected  by  walking  over  the  farm  and  looking  at 
the  soil;  that  to  the  eye  the  alkali  spots  looked  like  other 
land  having  a  black  or  dark  soil.  He  testified  that  both 
appellee  and  Moore  represented  to  him  that  it  was  all  good, 
productive  soil,  and  that  he  relied  upon  these  representa- 
tions. The  man  who  owned  the  farm  before  appellee  ac- 
quired it,  and  who  sold  it  to  appellee,  testified  that  there 
were  some  small  spots  on  the  land  of  an  alkali  nature,  but 
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that  in  his  judgment  all  these  spots  together  would  not 
exceed  twenty  acres.  He  testified  the  farm  was  productive. 
Appellant  was  on  the  farm  and  examined  it  before  enter- 
ing into  the  agreement  to  buy  it.  He  visited  the  farm  and 
went  over  it  twice  during  the  summer  after  agreeing  to 
purchase  it.  In  November,  191 2,  he  leased  it  to  a  tenant 
for  one  year  from  March  1,  191 3,  with  the  privilege  of  oc- 
cupying it  three  years  longer,  at  the  option  of  the  lessee. 
The  tenant  went  into  possession  February  8,  19 13,  and  i> 
in  possession  at  this  time.  The  weight  of  the  proof  shov> 
appellant  agreed  to  pay  more  for  the  farm  than  its  fair 
cash  value,  but  it  does  not  sustain  the  claim  that  he  w* 
induced  to  do  so  through  fraud,  deceit  and  misrepresenta- 
tion. Appellant  claims  he  had  no  knowledge  of  the  char- 
acter of  the  farm  before  he  entered  into  the  agreement 
He  was  never  on  the  farm,  so  far  as  the  proof  shows,  un- 
til he  visited  it  with  appellee  with  a  view  to  buying  it,  but 
he  did  own  land  in  Iroquois  county, — one  farm  of  2k 
acres  one-half  mile  south  of  appellee's. land  and  two  other 
tracts  in  other  parts  of  the  county.  It  is  true,  appeEtf 
represented  to  appellant  that  the  farm  was  good  soil  anc 
productive,  and  he  introduced  proof  to  sustain  these  rep- 
resentations. Certainly  the  proof  falls  far  short  of  render 
ing  the  agreement  voidable  on  the  ground  of  fraud  aft. 
deceit.  It  is  also  worthy  of  note  that  when  appellant  nor 
fied  appellee  he  would  not  perform  the  agreement  he  ha* 
his  refusal  solely  upon  objections  to  the  abstract.  Appel- 
lee claims  his  first  knowledge  that  appellant  made  any  clair 
that  he  had  been  defrauded  by  misrepresentations  m 
when  he  filed  his  answer  to  the  bill  in  this  case. 
We  find  no  error  in  the  decree,  and  it  is  affirmed. 

Decree  at 
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The  People  ex  rel.  Stephen  T.  Mather,  Appellant,  vs. 
Marshall  Field  &  Co.  et  al.  Appellees. 

Opinion  Hied  February  17,  1915. 

1.  Municipal  corporations — authority  of  cities  over  streets 
depends  on  their  charter  powers.  The  authority  of  municipalities 
over  streets  and  the  uses  to  which  they  may  legitimately  be  put, 
depends,  within  constitutional  limitations,  entirely  upon  the  char- 
ter powers  of  the  municipalities  granted  by  the  legislature. 

2.  Same — public  uses  of  streets  must  be  extended  to  meet  pub- 
lic necessities.  The  public  uses  to  which  a  city  street  may  be  ap- 
plied cannot  be  limited  by  arbitrary  rules  but  must  be  extended  to 
meet  public  wants  and  necessities  occasioned  by  the  enlarged  uses 
to  which  the  abutting  property  is  devoted. 

3.  Same — what  is  included  in  right  of  travel.  The  right  of  the 
public  in  the  city  streets  necessarily  includes  every  kind  of  travel 
and  communication  for  the  movement  or  transportation  of  persons 
or  property  which  is  reasonable  and  proper;  and  this  includes  not 
only  travel  on  the  surface  of  the  street  but  below  it. 

4.  Same — courts  rule  more  strictly  with  regard  to  encroach- 
ments above  the  surface  of  the  street  than  below  it.  With  refer- 
ence to  encroachments  in  a  street  the  courts  rule  more  strictly 
where  the  encroachments  are  above  the  surface  of  the  street  than 
when  they  are  below  it. 

5.  Same — power  of  city  to  permit  adjacent  owners  to  use  the 
space  beneath  street.  A  city  has  the  power  to  permit  the  owners 
of  adjacent  property  to  use  the  space  beneath  the  surface  of  a 
street,  even  though  the  fee  is  in  the  city,  in  any  manner  not  incon- 
sistent with  the  public  necessities  as  to  street  purposes. 

6.  Same — cities  have  a  limited  power  to  declare  general  policy 
as  to  control  of  streets.  Cities,  within  certain  general  limitations, 
have  authority  to  declare  the  general  policy  with  regard  to  the 
control  of  their  streets,  and  in  the  absence  of  a  contrary  showing 
the  Supreme  Court  will  presume  that  the  municipal  authorities,  in 
passing  upon  matters  of  this  kind,  have  acted  for  the  best  inter- 
ests of  the  city. 

7.  Same — when  ordinance  granting  right  to  construct  tunnels 
under  street  is  not  ultra  vires  nor  unconstitutional.  An  ordinance 
granting  to  a  corporation  owning  mercantile  buildings  upon  both 
sides  of  a  street  the  right  to  construct  tunnels  under  the  street 
connecting  the  basements  and  sub-basements  of  the  buildings  for 
the  use  of  employees  and  the  public  in  passing  from  one  building 
to  the  other  and  for  transporting  goods,  is  not  ultra  vires  nor  un- 
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constitutional  as  granting  a  special  and  exclusive  privilege  to  the 
corporation,  where  there  is  no  harmful  interference  with  the  pres- 
ent public  use  of  such  space  and  the  rights  of  the  public  as  to 
future  use  are  amply  safeguarded  by  the  ordinance,  which  provides 
for  its  revocation,  at  any  time,  by  the  city  council  without  recourse 
by  the  corporation,  which  must  then  remove  the  tunnels  and  re- 
store conditions  at  its  own  expense. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

Maclay  Hoyne,  State's  Attorney,  (George  P.  Mer- 
rick, of  counsel,)  for  appellant.  ■ 

William  H.  Sexton,  Corporation  Counsel,  and  Jo- 
seph F.  Grossman,  for  appellee  the  city  of  Chicago. 

Tolman  &  Redfield,  (Edgar  B.  Tolman,  and  John 
P.  Wilson,  of  counsel,)  for  appellee  Marshall  Field  &  Co. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Cook  county  dismissing  for  want  of  equity  an  informa- 
tion brought  in  the  name  of  the  People  by  Maclay  Hoyne, 
State's  attorney,  upon  the  relation  of  Stephen  T.  Mather, 
to  enjoin  the  use  and  occupation  of  certain  passageways  or 
tunnels  under  Washington  street,  in  the  city  of  Chicago,  by 
Marshall  Field  &  Co.  and  to  restrain  the  city  of  Chicago 
from  permitting  the  sub-surface  of  Washington  street  to 
be  so  used,  and  to  have  a  certain  ordinance  granting  such 
use  declared  null  and  void.  The  trial  court  certified  that, 
the  validity  of  a  municipal  ordinance  being  involved,  the 
public  interests  required  an  appeal  directly  to  this  court. 

The  ordinance  in  question  was  passed  by  the  city  coun- 
cil of  Chicago  on  November  18,  1912.  It  provides,  among 
other  things,  as  follows: 

"Sec.  1.  That  for  the  purpose  of  connecting  the  base- 
ments of  the  building  now  standing  or  hereafter  to  be 
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erected  upon  block  thirteen  (13)  in  Fort  Dearborn  addi- 
tion to  Chicago,  with  the  basement  of  the  building  now 
standing  or  hereafter  to  be  erected  upon  lots  one  ( 1 ) ,  two 
(2)  and  three  (3)  in  block  fourteen  (i4),  Fort  Dearborn 
addition  to  Chicago,  and  under  the  east  half  of  Holden 
court,  adjoining  said  lots  one  (1),  two  (2)  and  three  (3), 
permission  and  authority  be  and  the  same  are  hereby  given 
and  granted  to  Marshall  Field  &  Co.,  a  corporation,  its 
successors  and  assigns,  (hereafter  designated  as  the  gran- 
tee,) to  excavate,  use  and  occupy  a  tunnel  or  passageway 
under  the  surface  of  Washington  street,  extending  from 
the  north  to  the  south  curb  line  thereof,  the  center  line  of 
which  tunnel  or  passageway  shall  be  midway  between  the 
west  line  of  Wabash  avenue  and  the  east  line  of  Holden 
court.  Said  tunnel  or  passageway  shall  not  exceed  eighty 
(80)  feet  in  width  nor  fifteen  (15)  feet  in  depth  below  the 
grade  of  the  street  there.  That  for  the  purpose  of  con- 
necting the  sub-basements  of  the  buildings  now  erected  or 
hereafter  to  be  erected  on  the  aforementioned  premises,  per- 
mission and  authority  are  also  given  and  granted  to  said 
grantee  to  excavate,  Use  and  occupy  a  tunnel  or  passage- 
way under  the  surface  of  Washington  street  from  the  north 
to  the  south  curb  line  thereof,  the  center  line  of  which 
tunnel  or  passageway  shall  be  ten  (10)  feet  east  of  the  cen- 
ter line  of  Holden  court  extended  across  said  Washington 
street.  Said  tunnel  or  passageway  shall  not  exceed  twenty 
(20)  feet  in  width  nor  fourteen  (14)  feet  in  height  and 
shall  not  extend  more  than  twenty-seven  (27)  feet  below 
the  level  of  the  street  there.  The  depth  of  said  passage- 
ways shall  be  computed  exclusive  of  the  thickness  of  the 
pavement :  *  Provided,  however,  that  said  tunnels  or  pas- 
sageways shall  not  be  used  at  any  time  for  the  sale  of  any 
goods  or  merchandise  whatsoever. 

"Sec.  2.  The  permission  and  authority  herein  granted 
shall  cease  and  determine  twenty  (20)  years  from  and  after 
the  date  of  the  passage  of  this  ordinance,  or  may  be  re- 
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voked  at  any  time  prior  thereto  by  the  mayor,  in  his  dis- 
cretion, without  the  consent  of  the  grantee  herein  named. 
This  ordinance  shall  also  be  subject  to  amendment,  modi- 
fication or  repeal  at  any  time  without  the  consent  of  the 
said  grantee,  and  in  case  of  such  repeal  all  the  privileges 
herein  granted  shall  thereupon  cease  and  determine.  In  the 
event  of  the  termination,  revocation,  -amendment  or  modi- 
fication of  the  authority  or  privileges  hereby  granted,  by 
lapse  of  time,  the  exercise  of  the  mayor's  discretion  or  the 
exercise  by  the  city  council  of  the  powers  above  reserved, 
the  grantee,  by  the  filing  of  the  written  acceptance  herein- 
after provided  for,  shall  be  understood  as  consenting  that 
the  city  shall  retain  all  money  it  shall  have  previously  re- 
ceived from  said  grantee  under  the  provisions  of  this  ordi- 
nance, said  money  to  be  treated  and  considered  as  compen- 
sation for  the  authority,  permission  and  privileges  enjoyed 
from  the  date  of  the  passage  of  this  ordinance  until  such 
repeal." 

Section  3  provides  that  the  city  of  Chicago  shall  be 
paid  a  certain  compensation  by  Marshall  Field  &  Co.  for 
the  first  ten  years  of  said  period,  and  for  the  last  ten  years 
such  compensation  as  may  be  determined  by  the  city  coun- 
cil of  said  city.  Section  4  provides  that  the  work  of  put- 
ting in  such  tunnel  shall  be  done  in  accordance  with  the 
plans  signed  by  the  building  commissioner,  commissioner  of 
public  works  and  the  fire  marshal  of  said  city,  and  un- 
der the  supervision  of  the  latter  two  of  said  officials.  Sec- 
tion 5  reads: 

"Sec.  5.  Af  the  termination  of  the  privileges  herein 
granted,  whether  by  lapse  of  time,  revocation  by  the  mayor 
or  by  amendment,  modification  or  repeal  by  the  city  coun- 
cil, said  grantee  shall  immediately  vacate  said  Washington 
street  and  immediately  remove  therefrom  all  construction 
installed,  under  authority  of  this  ordinance,  below  the  sur- 
face of  said  street,  (including  the  filling  up  of  the  space 
beneath  the  street,)  and  shall  place  the  surface  of  the  street 
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in  condition  for  use  by  the  public  at  its  own  expense,  with- 
out cost  of  any  kind  whatsoever  to  the  city  of  Chicago; 
and  in  the  event  of  the  failure,  neglect  or  refusal  on  the 
part  of  said  grantee  to  comply  with  the  provisions  of  this 
section  of  this  ordinance  the  city  of  Chicago  may  proceed 
to  remove  the  same  and  fill  the  space  and  charge  the  ex- 
pense thereof  to  said  grantee.  Said  grantee  shall  never  set 
up  any  claim  against  the  city  of  Chicago  which  Would  op- 
erate to  extend  its  right  to  use  said  space  beyond  the  date 
of  termination  of  the  privileges  herein  granted  by  lapse  of 
time,  revocation  by  the  mayor  or  by  amendment,  modifica- 
tion or  repeal  by  the  city  council." 

Section  6  provides  that  Marshall  Field  &  Co.  shall  give 
a  bond  of  $100,000  to  the  city  of  Chicago  to  secure  the 
faithful  performance  by  said  company  of  the  contract  and 
to  indemnify  said  city  against  all  loss,  damage  or  expense 
of  any  kind  under  it.  Section  7  provides  that  before  put- 
ting in  the  tunnel  Marshall  Field  &  Co.  shall  provide  for 
the  care  and  adjustment,  under  the  direction  of  the  com- 
missioner of  public  works  and  to  his  satisfaction,  of  the 
sewers,  water  pipes,  electric  light  conduits  and  other  pub- 
lic utilities  in  that  portion  of  Washington  street  covered  by 
the  ordinance,  at  the  expense  of  said  company.  And  sec- 
tion 8  provides  that  Marshall  Field  &  Co.  shall  not  prevent 
or  delay  any  revocation  of  said  ordinance  by  the  mayor  or 
city  council  by  any  action  at  law  or  in  chancery. 

The  cause  was  heard  by  the  chancellor  on  amended  bill 
and  answers.  From  the  pleadings  and  proof  introduced,  it 
appears  that  the  title  to  Washington  street  is  in  the  city; 
that  the  sub-surface  of  the  street  at  the  point  in  question  is 
now,  and  has  been  for  years,  used  for  public  utilities,  in- 
cluding sewers,  water  pipes,  gas  mains,  gas  pipes,  electric 
light  wires  and  conduits;  that  some  52,800  cubic  feet  of 
space  are  taken  for  said  tunnels  and  they  occupy  under  said 
street  4800  square  feet  of  superficial  area;  that  the  tun- 
nels, at  the  time  of  the  hearing  below,  were  practically  com- 
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pleted  at  a  cost  of  about  $70,000  and  were  then  being  used 
and  occupied  in  accordance  with  the  provisions  of  the  ordi- 
nance; that  the  upper  tunnel,  situated  half  way  between 
Wabash  avenue  and  Holden  court,  was  eighty,  feet  in  width 
and  nine  feet  and  two  inches  in  height,  the  bottom  being 
fifteen  feet  below  the  surface  of  the  ground;  that  the  lower 
or  sub-basement  tunnel,  located  substantially  under  the  east 
half  of  Holden  court  if  extended  across  Washington  street, 
^  was  twenty  feet  in  width  and  fourteen  feet  in  depth,  the 
bottom  being  twenty-seven  feet  below  the  surface  of  the 
street;  that  while  said  tunnels  were  being  constructed,  or 
thereafter,  the  grantee  at  its  own  expense,  under  the  direc- 
tion of  the  city  officials  and  working  with  the  officials  of 
the  various  public  utility  companies  affected,  had  changed 
the  gas  mains,  gas  pipe,  electric  light  wires,  telephone  wires, 
conduits,  etc.,  and  placed  them  above  the  upper  tunnel  but 
below  the  surface  of  the  street.  It  further  appears  from 
the  record  that  under  the  supervision  of  the  city  authorities 
Marshall  Field  &  Co.  had  changed  the  six-inch  water  pipe 
in  the  street,  which  theretofore  was  laid  at  grade  about  six 
feet  below  the  surface  at  this  point,  so  that  it  ran  down 
one  side  of  the  upper  tunnel  and  under  and  then  up  the 
other  side,  so  that  the  water  would  run  through  the  bend 
somewhat  on  the  principle  of  a  siphon.  It  further  appears 
that  before  these  tunnels  were  constructed,  Holden  court 
at  this  point,  where  it  crossed  Washington  street,  was  the 
summit  of  a  sewer  in  that  street,  so  that  the  sewage  in  the 
sewer  east  of  Holden  court  would  run  towards  Wabash 
avenue  and  the  sewage  in  t\\t  sewer  west  of  Holden  court 
would  run  west  to  State  street;  that  the  grade,  however, 
of  the  sewer  at  Holden  court  in  either  direction  was  very 
slight ;  that  in  constructing  the  upper  tunnel  Marshall  Field 
&  Co.,  under  the  supervision  of  the  city,  cut  out  the  section 
of  the  sewer  from  Holden  court  to  the  east*  side  of  said 
upper  tunnel  and  blocked  or  stopped  the  end  of  the  sewer 
west  of  Holden  court  and  the  end  of  that  part  of  the  sewer 
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remaining  east  of  said  upper  tunnel,  leaving  that  portion  of 
the  street  between  Holden  court  and  the  east  side  of  the 
upper  tunnel  without  any  sewer.  Holden  court  is  an  alley 
parallel  with  and  about  half  way  between  Wabash  avenue 
and  State  street. 

The  evidence  shows,  without  apparent  contradiction, 
that  so  far  as  the  water  service  pipes,  gas  mains,  electric 
lights,  telephone  or  other  public  utilities  are  concerned,  (ex- 
cept sewers  and  subways,)  the  present  and  probable  future 
needs  were  not,  and  probably  will  not  be,  interfered  with 
by  the  construction  of  the  tunnels  or  passageways  in  ques- 
tion ;  that  the  adjoining  buildings  were,  and  could  be  in  the 
future,  amply  served,  without  hindrance,  by  all  of  these 
public  utilities.  The  evidence  also  seems  to  show,  without 
contradiction,  that  the  adjoining  buildings,  for  the  present, 
are  fully  served  as  to  sewerage  facilities  or  outlets.  The 
evidence,  however,  is  not  all  in  accord  as  to  whether  any 
necessary  changes  that  may  have  to  be  made  in  the  sewer 
system  because  of  the  future  growth  and  needs  of  the  city 
sewers,  so  constructed  as  adequately  to  take  care  of  the 
sanitary  and  storm  sewage  of  the  city,  would  not  be  inter- 
fered with  by  the  existence  of  these  two  tunnels  or  passage- 
ways. The  testimony  offered  by  appellant  on  this  question 
tends  to  show  that  a  comprehensive  sewer  system  suffi- 
cient for  all  future  needs  of  the  city  might  require  a  main 
sewer  to  run  under  the  surface  of  Washington  street  at  this 
point  in  order  to  give  proper  sewerage  facilities  for  that 
section  of  the  city,  while  the  evidence  on  the  part  of  ap- 
pellees tends  to  show  that  in  any  proper  plan  for  the  con- 
struction of  a  sewer  system  adequate  for  the  future  needs 
of  the  city,  the  summit  of  any  sewer  running  east  and  west 
in  Washington  street  ought  to  be  between  State  street  and 
Wabash  avenue, — probably  at  Holden  court,  the  same  as 
the  present  system, — and  that  therefore  these  tunnels  would 
not  seriously  interfere  with  the  construction  of  such  sewer 
system.     The  evidence  on  behalf  of  appellant  also  tended 
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strongly  to  show  that  these  tunnels,  as  now  constructed, 
would  prevent  the  construction  in  Washington  street,  be- 
tween State  and  Wabash,  of  subways  for  street  railway 
passenger  traffic.  No  evidence  was  offered  on  behalf  of  ap- 
pellees that  denied  or  contradicted  in  any  way  the  evidence 
of  appellant  on  this  question. 

The  information  alleges  that  the  tunnels  or  passage- 
ways were  to  be  used  solely  for  the  private  purposes  of 
Marshall  Field  &  Co.  to  connect  the  basements  and  sub- 
basements  of  its  buildings  and  were  of  no  benefit  to  the 
public,  but  were  injurious  to  the  unobstructed  use  by  the 
city,  acting  for  the  public,  in  maintaining  and  operating  the 
existing  public  utilities  as  well  as  in  the  future  installation 
and  maintenance  of  public  utilities.  The  answers  denied 
these  allegations,  and  asserted  that  the  tunnels  or  passage- 
ways afforded  means  of  travel  to  the  public  without  restric- 
tion or  discrimination,  and  that  under  the  ordinance  they 
were  not  to  be  used  for  the  sale  of  merchandise,  inconsist- 
ent with  the  use  thereof  by  any  portion  of  the  public  that 
might  desire  to  pass  across  Washington  street  below  the 
surface  of  the  street  from  north  to  south,  or  vice  versa. 
Counsel  for  the  appellant  contend  that  under  the  averments 
of  the  answers  the  use  of  said  passageways  or  tunnels  by 
the  public  meant  only  such  portion  of  the  public  as  patron- 
ized or  entered  the  store  or  premises  of  Marshall  Field  & 
Co.  It  is  conceded  that  the  only  way  of  entering  or  leav- 
ing these  tunnels  to  the  north  or  south  is  through  the  build- 
ings of  Marshall  Field  &  Co.  The  evidence  introduced  by 
the  appellant  tended  to  show  that  the  upper  tunnel  was  be- 
ing used  by  pedestrians  passing  back  and  forth;  that  the 
lower  tunnel  was  apparently  being  used  for  the  transfer  of 
merchandise,  and  through  it  people  were  passing  carrying 
boxes,  apparently  employees  of  the  store;  that  there  were 
also  pedestrians  passing  through  this  lower  tunnel.  While 
the  evidence  is  not  very  clear  on  this  point,  we  judge  that 
the  lower  tunnel  was  used  largely  by  the  employees  of  Mar- 
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shall  Field  &  Co.  for  transferring  or  carrying  merchandise 
back  and  forth  between  two  buildings, — one  on  the  north 
and  one  on  the  south  side  of  said  Washington  street, — and 
that  the  upper  tunnel  was  being  used  by  the  patrons  of  the 
store,  and  that  anyone  who  desired  could  use  said  tunnel  by 
going  into  the  store  on  one  side  of  said  street  and  passing 
through  the  tunnel  to  the  other  building.  It  is  stipulated 
that  at  the  time  of  the  hearing  access  to  the  tunnels  or 
passageways  from  the  Field  building  on  either  side  began 
at  eight  o'clock  in  the  morning  and  closed  at  five-thirty  in 
the  afternoon,  and  that  this  had  been  the  rule  ever  since 
the  passageways  were  built.  The  record  further  shows  that 
the  tunnel  of  the  Illinois  Tunnel  Company  is  constructed  at 
this  point  in  Washington  street,  thirty-five  feet  below  the 
surface.  The  testimony  of  one  of  the  appellant's  witnesses 
was  to  the  effect  that  this  tunnel  company's  tunnel  would 
not  interfere  with  the  building  of  passenger  subways  in 
Washington  street,  though  he  stated  in  his  testimony  that 
other  engineers  argued  to  the  contrary. 

The  chief  arguments  of  counsel  for  appellant  all  center 
around  and  are  based  upon  the  legal  principle,  long  and 
firmly  established  in  this  State,  that  a  city  holds  its  streets 
in  trust  for  the  benefit  of  the  public,  and  cannot  authorize 
their  use  for  the  sole  and  exclusive  benefit  of  private  in- 
dividuals or  corporations,  to  the  detriment  of  the  superior 
rights  of  the  public.  The  highways  of  a  State,  including 
the  streets  in  a  city,  are  under  the  primary  and  paramount 
control  of  the  legislature.  In  the  absence  of  constitutional 
restrictions  there  is  no  limit  upon  the  power  of  the  legisla- 
ture as  to  the  uses  to  which  streets  may  be  devoted.  As 
the  municipal  powers  are  derived  from  the  legislature,  it 
follows  that  the  authority  of  municipalities  over  streets, 
and  the  uses  to  which  they  may  legitimately  be  put,  de- 
pend, within  constitutional  limitations,  entirely  upon  the 
charter  powers  of  the  municipality  granted  by  the  legisla- 
ture.    (3  Dillon  on  Mun.  Corp. — 5th  ed. — sees.  1128,  n  29, 
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1161.)  No  absolute  or  iron-clad  rule  can  be  laid  down 
with  reference  to  what  encroachments  or  obstructions  upon 
the  streets  can  be  permitted  by  the  municipality.  The  ques- 
tion, by  the  great  weight  of  authority,  always  comes  back 
to  thp  point,  are  these  obstructions  or  encroachments  un- 
reasonable and  against  the  public  interests?  (3  McQuillin 
on  Mun.  Corp.  sec.  1334.)  The  courts,  in  applying  the 
rules  of  law  to  questions  of  this  nature,  should  not  permit 
the  streets  to  be  used  in  such  a  manner  as  to  prejudice 
the  rights  of  abutting  owners  while  at  the  same  time  fully 
safeguarding  all  the  rights  of  the  public  therein.  These 
public  rights  do  not  depend  upon  the  methods  of  travel 
recognized  at  the  time  the  streets  were  opened  or  such  pub- 
lic uses  as  have  been  sanctioned  by  long  continued  custom 
and  acquiescence.  The  use  of  the  streets  must  be  extended 
to  meet  the  new  needs  of  locomotion,  both  above  and  below 
the  surface  of  the  ground.  The  public  uses  to  which  a  city 
street  may  be  applied  cannot  be  limited  by  arbitrary  rules, 
but  must  be  extended  to  meet  public  wants  and  necessities 
occasioned  by  the  enlarged  uses  to  which  the  abutting  prop- 
erty is  devoted.  (3  Dillon  on  Mun.  Corp. — 5th  ed. — sec. 
1 155 ;  Molway  v.  City  of  Chicago,  239  111.  486.)  The  right 
of  the  public  in  the  city  streets  necessarily  includes  every 
kind  of  travel  and  communication  for  the  movement  or 
transportation  of  persons  or  property  which  is  reasonable 
and  proper.  The  original  owners  of  lands  in  the  great  cit- 
ies of  our  country  did  not  foresee  the  growth  of  population 
and  business  which  has  caused  property  owners  in  such  cit- 
ies to  erect  buildings  twenty  stories  or  more  in  height  and 
to  excavate  under  them  basements,  cellars  and  sub:cellars; 
nor  was  it  anticipated  that  the  surface  of  the  streets  would 
be  insufficient  for  the  use  of  the  people,  either  in  the  trans- 
action of  business  or  in  the  pursuit  of  pleasure.  "Our  sys- 
tem, which  leaves  to  the  land  owner  the  use  of  a  street 
above  or  below  or  on  the  surface,  so  far  as  he  can  use  it 
without  interference  with  the  rights  of  the  public,  is  just 
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and  right,  but  the  public  rights  in  these  lands  are  plainly 
paramount,  and  they  include,  as  they  ought  to  include,  the 
power  to  appropriate  the  streets  above  or  below  the  surface, 
as  well  as  upon  it,  in  any  way  that  is  not  unreasonable, 
in  reference  either  to  the  acts  of  all  who  have  occasion  to 
travel  or  to  the  effect  upon  the  property  of  abutters.  The 
increase  of  requirements  for  the  public  within  the  streets 
of  our  large  cities  has  probably  equaled,  if  it  has  not  sur- 
passed, the  increase  of  requirements  for  business  along  the 
streets."  (Sears  v.  Crocker,  184  Mass.  586.)  This  court, 
in  holding  that  the  city  of  Chicago  could  contract  for  the 
building  of  street  railways  in  subways,  stated  that  it  was 
not  improbable  that  in  that  city,  in  order  to  have  a  com- 
plete system  of  such  railways,  it  would  become  necessary 
not  only  to  build  them  upon  but  above  and  below  the  surface 
of  the  streets.    Barsaloux  v.  City  of  Chicago,  245  111.  598. 

While  these  general  rules  have  been  followed  by  most 
courts,  their  application  to  special  facts  has  not  always  been 
the  same.  "The  right  of  an  owner  of  land  abutting  on 
public  highways  has  been  a  fruitful  source  of  litigation  in 
the  courts  of  all  the  States,  and  the  decisions  have  been 
conflicting  and  often  in  the  same  State  irreconcilable  in 
principle.  The  courts  have  modified  or  overruled  their  own 
decisions,  and  each  State  has  in  the  end  fixed  and  limited, 
by  legislation  or  judicial  decision,  the  rights  of  abutting 
owners  in  accordance  with  its  own  view  of  the  law  and  pub- 
lic policy."  (Sauer  v.  New  York,  206  U.  S.  536.)  Hence 
the  decisions  in  other  States  may  have  little  weight  in  Illi- 
nois if  they  are  in  conflict  with  the  rules  laid  down  hereto- 
fore by  this  court,  for  the  established  rules  of  law  in  any 
jurisdiction  on  these  questions  should  not  be  lightly  disre- 
garded within  such  jurisdiction. 

This  court  has  stated  that  cities,  in  controlling  and  im- 
proving streets,  are  charged  with  the  unquestioned  duty 
of  preparing  them  for  public  use  at  such  time  and  in  such 
manner  as  the  public  necessities  may  require ;  that,  holding 
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the  streets  in  trust  for  the  public,  the  city  authorities  can 
not  convey  or  divert  them  to  other  uses  by  granting  to  cor 
porations  or  individuals  rights  or  easements  in  the  streets 
which  interfere  with  the  duty  of  preparing  them  for  pub- 
lic use  or  to  meet  the  public  necessities ;  that  in  administer- 
ing the  trust  the  city  cannot  voluntarily  place  it  beyond  its 
power  to  discharge  its  duties  therein.  (City  of  Quincy  v. 
Jones,  76  111.  231 ;  Matthiessen,  etc.  Zinc  Co.  v.  City  of  La- 
Salle,  117  id.  411.)  In  enforcing  this  rule  it  has  been  held 
that  the  city  cannot  deprive  the  property  owners  upon  the 
streets,  under  the  conditions  there  stated,  of  a  sidewalk  for 
the  distance  of  half  a  mile;  (Carter  v.  City  of  Chicago, 
57  111.  283;)  that  where  the  streets  are  properly  dedicated 
under  the  statute,  they  will  be  considered  as  designed  for 
the  purpose  of  travel  or  passage  in  any  mode  that  does  not 
tend  to  destroy  their  usefulness,  but  the  municipality  can 
not  divert  them  to  other  uses  or  purposes;  (City  of  Jack- 
sonville v.  Jacksonville  Railway  Co.  67  111.  540;)  that  a 
city  cannot  vacate,  under  the  circumstances  there  presented, 
a  five-foot  strip,  eighty-five  feet  long,  for  the  purpose  of 
permitting  it  to  be  used  by  the  abutting  property  owner  as 
an  areaway  connected  with  the  basement  of  his  building; 
(Smith  v.  McDowell,  148  111.  51 ;)  that  a  city  cannot  per- 
mit a  private  owner  to  build  across  an  alley,  at  the  second 
story  of  the  building,  a  covered  bridge  or  passageway,  as 
that  would  deprive  adjoining  property  owners  of  light  and 
air,  to  which  they  are  entitled;  (Field  v.  Barling,  149  111. 
556;)  that  a  city  cannot  grant  to  a  private  property  owner, 
under  an  ordinance,  the  right  to  build  a  permanent  awning, 
projecting  into  the  street,  over  one  of  its  doorways;  (Hib- 
bard  &  Co.  v.  City  of  Chicago,  173  111.  91;)  that  a  city 
cannot  grant  the  right  to  lay  railway  tracks  in  a  street  with- 
out a  petition  of  the  property  owners,  as  required  by  stat- 
ute; (McGann  v.  People,  194  111.  526;)  that  the  owner 
of  abutting  property  cannot  be  authorized  to  elevate  his 
sidewalk  for  his  private  convenience,  in  order  to  use  it  as 
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a  platform  for  loading  and  unloading  goods  at  his  build- 
ing. Chicago  Cold  Storage  Warehouse  Co.  v.  People,  224 
111.  287. 

This  court  has  also  held  that  the  city  authorities  cannot 
grant  the  use  of  the  streets  exclusively  to  railroads.  (Li- 
gar  e  v.  City  of  Chicago,  139  111.  46.)  In  a  later  decision, 
however,  the  court  held,  as  to  the  same  question,  that  the 
city  was  authorized  to  grant  the  authority  to  the  railroad 
company  to  occupy  the  street  when  proper  provision  had 
been  made  by  such  company  and  the  city  for  sufficient 
ground  for  the  street  alongside  of  the  former  street  occu- 
pied by  the  railroad.  (Ligare  v.  Chicago,  Madison  and 
Northern  Railroad  Co.  166  111.  249.)  It  has  also  been  held 
that  a  municipality  can  grant  to  private  individuals  the 
right  to  lay  switch  tracks  in  the  street,  with  which  to  con- 
nect with  the  main  railroad  track;  that  when  so  laid  the 
switch  tracks,  in  legal  contemplation,  become  a  part  of  the 
main  track  with  which  they  are  connected,  and  therefore 
are  public  highways.  (People  v.  Blocki,  203  111.  363,  and 
cited  cases.)  By  the  same  line  of  reasoning  this  court  has 
also  held  that  a  municipality  was  authorized  to  use  substan- 
tially all  of  the  street  for  the  elevation  of  railroad  tracks, 
except  at  the  street  crossings.  (Weage  v.  Chicago  and 
Western  Indiana  Railroad  Co.  227  111.  421,  and  cases  cited.) 
Again,  it  has  been  held  that  a  passageway  from  an  elevated 
station  platform  to  an  adjacent  building  was  not  an  un- 
lawful obstruction  of  the  street,  said  passage  being  used, 
without  restriction,  by  the  public  as  a  means  of  access  and 
egress  during  the  hours  that  the  building  was  open.  Roths- 
child &  Co.  v.  City  of  Chicago,  227  111.  205. 

Cases  more  nearly  similar  in  facts  to  the  situation  we 
are  asked  to  pass  upon  here,  are  those  that  have  to  do  with 
the  regulation  by  the  city  of  the  use  of  a  portion  of  the 
street  underneath  the  surface.  A  property  owner  cannot 
claim  the  absolute  right  to  take  up  his  sidewalk  and  extend 
his  coal  cellar  under  it,  but  this  right  may  be  granted  by 
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the  public  authorities  in  such  a  manner  as  not  to  interfere 
with  the  rights  of  others  or  of  the  public.  (Nelson  v.  God- 
frey,  12  111.  20.)  A  city,  under  special  legislative  authority 
as  well  as  its  general  power,  may  grant  permits  for  the 
building  of  vaults  under  the  streets  and  sidewalks  and  re- 
quire such  compensation  for  the  privilege  as  it  may  deem 
reasonable  and  just,  the  general  doctrine  being,  that  mu- 
nicipalities, under  the  power  of  exclusive  control  of  streets, 
may  allow  any  use  of  them  consistent  with  the  public  ob- 
jects for  which  they  may  be  held.  (Gregsten  v.  City  of 
Chicago,  145  111.  451.)  This,  however,  can  only  be  done 
when  the  paramount  right  of  the  public  to  the  full,  free 
and  safe  use  of  the  street  in  all  of  its  parts  is  not  thereby 
infringed  upon.  (West  Chicago  Masonic  Ass'n  v.  Cohn, 
192  111.  210.)  The  municipal  authorities  also  have  the 
power,  in  connection  with  the  widening  of  a  river  and  the 
building  of  a  new  bridge,  to  acquire  an  easement  consist- 
ing of  the  right  to  swing  the  bridge  over  ground  owned  by 
a  private  corporation,  and  to  agree,  in  consideration  of  such 
easement,  to  excavate  a  vault  under  the  street  for  the  use 
of  such  corporation  as  a  boiler  room,  rent  free.  City  of 
Chicago  v.  Norton  Milling  Co.  196  111.  580. 

This  court  has  quite  recently  had  before  it  for  consid- 
eration the  respective  rights  of  abutting  property  owners, 
the  city  authorities  and  the  public  with  reference  to  the  use 
of  the  space  under  the  surface  of  the  streets,  both  when  the 
fee  was  owned  by  the  city  and  when  it  was  owned  by  the 
abutting  property  owners.  In  those  cases  it  was  decided 
that  the  rights  of  the  abutting  owners  as  to  the  space  in 
the  street  beneath  the  surface,  when  owning  the  fee  in  the 
street,  were  greater  than  when  the  fee  was  in  the  city ;  that 
when  the  abutting  lot  owner  was  the  owner  of  the  fee 
he  had  the  right  to  make  any  reasonable  use  of  the  street 
which  did  not  interfere  with  the  free  enjoyment  of  the 
public  easement  therein,  whereas  when  the  city  owned  the 
fee  the  abutting  lot  owner  had  no  rights  in  it  except  as 
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granted  by  the  municipality;  that  in  any  event,  whether 
the  fee  title  was  in  the  city  or  the  abutting  property  owner, 
the  street  under  the  surface  of  the  ground  could  only  be 
used  in  such  a  manner  as  would  safeguard  the  paramount 
right  of  the  public  to  the  full  and  unobstructed  use  of  the 
street  for  the  purpose  for  which  it  was  dedicated;  that 
the  city  would  not  be  estopped  by  any  action  of  its  own 
from  requiring  the  space  occupied  beneath  the  street  to  be 
surrendered  to  the  city  whenever  it  became  necessary  for 
the  uses  of  the  public.  (Ryerson  v.  City  of  Chicago,  247 
111.  185;  Tacoma  Safety  Deposit  Co.  v.  City  of  Chicago, 
id.  192 ;  Sears  v.  City  of  Chicago,  id.  204 ;  Illinois  Trust 
and  Savings  Bank  v.  City  of  Chicago,  id.  264.)  We  have 
also  held  that  the  right  to  a  temporary  obstruction  of  pub- 
lic travel  on  the  surface  of  a  street  for  the  purpose  of  load- 
ing and  unloading  vehicles  in  front  of  business  premises 
is  recognized,  and  is  a  necessary  exception  to  the  general 
principle  concerning  the  obstruction  of  a  street  or  encroach- 
ment thereon  which  interferes  with  the  general  travel  and 
transportation;  that  the  owner  of  abutting  premises  may 
make  a  reasonable  use  of  the  street  to  convey  goods  from 
his  premises,  and  for  that  purpose  may  place  temporary 
obstacles  to  travel,  such  as  skids,  across  the  sidewalk; 
(Chicago  Flour  Co.  v.  City  of  Chicago,  243  111.  268;  Tol- 
man  &  Co.  v.  City  of  Chicago,  240  id.  268;  3  Dillon  on 
Mun.  Corp. — 5th  ed. — sees.  1169,  1170;)  that  as  to  these 
questions  there  is  no  distinction,  in  law,  between  a  public 
street  and  a  public  alley,  the  city  having  the  same  power 
and  jurisdiction  over  one  as  over  the  other.  Burton  Co.  v. 
City  of  Chicago,  236  111.  383. 

Counsel  for  appellant  insist  that  the  municipal  authori- 
ties must  treat  the  space  within  the  street  lines  below  the 
surface  of  the  ground  the  same  as  the  space  above  the  sur- 
face is  treated.  In  a  recent  work,  in  considering  this  sub- 
ject, the  author  states  that  the  encroachments  or  obstruc- 
tions on  a  street  may  be  classified  as  (1)   permanent  or 
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(2)  temporary;  that  they  may  also  be  classified  as  to  the 
method  of  treatment,  under  the  law,  as  encroachments  ( 1 ) 
on  the  surface  of  the  street,  (2)  above  the  surface  of  the 
street  and  (3)  under  the  surface  of  the  street,  and  that  the 
decisions  are  much  more  strict  against  encroachments  on 
the  surface  of  the  street  than  against  encroachments  above 
or  below  the  surface,  upon  the  theory  that  the  former  are 
much  more  liable  to  interfere  with  the  permanent  use  of  the 
public  for  travel.  (3  McQuillin  on  Mun.  Corp.  sec.  1337.) 
This  court  has  never  classified  encroachments  on  the  streets 
in  just  this  way,  although  the  decisions  have  often  distin- 
guished between  temporary  and  permanent  obstructions.  It 
is  obvious  from  the  authorities  already  cited  that  the  deci- 
sions of  this  court  rule  more  strictly  with  reference  to  en- 
croachments on  the  streets  above  the  surface  of  the  ground 
than  to  encroachments  beneath  the  surface. 

Keeping  clearly  in  mind  the  exact  question  that  was  in- 
volved in  each  of  the  different  cases,  we  do  not  think  there 
is  any  serious  conflict  in  any  of  them  in  this  State  bearing 
on  this  question.  All  of  them,  while  recognizing  the  rights 
of  abutting  property  owners  in  the  street,  have  endeavored 
to  safeguard  the  paramount  rights  of  the  public  in  any  use 
of  the  street  which  was  reasonable  or  proper  at  the  time 
or  could  be  fairly  anticipated  for  the  future.  It  is  only 
within  a  comparatively  recent  time  that  the  sub-surface  of 
the  streets  has  been  used  for  any  purpose  by  the  public. 
Formerly  the  abutting  property  owners  used  only  the  sub- 
surface under  the  sidewalks  for  coal  vaults  or  for  storage 
purposes.  The  public  first  began  to  use  the  space  under 
the  streets  for  sewers  and  water  and  gas  mains.  In  recent 
years  the  public  has  begun  to  use  it  for  telegraph  and  tele- 
phone lines,  though  these  latter  are  still  often  placed,  un- 
der certain  restrictions,  on  poles  set  in  the  ground.  (City 
of  Springfield  v.  Postal  Telegraph-Cable  Co.  253  111.  346.) 
This  sub-surface  of  the  streets  recently  has  been  taken  for 
almost  every  sort  of  a  public  use.     In  addition  to  sewers, 
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water  mains  and  public  utilities  generally,  we  find  this 
space  used  for  public  lavatories,  public  cisterns  and  other 
kindred  public  conveniences.  It  would  be  difficult,  if  not 
impossible,  to  anticipate  with  any  reasonable  certainty  the 
future  uses,  either  above  or  below  the  surface  of  the  street, 
which  may  be  required  in  the  interests  of  the  'public.  Un- 
der the  authorities  cited,  the  conclusion  must  be  reached 
that  a  municipality  has  the  power  to  permit  the  owners  of 
adjacent  property  to  use  the  space  beneath  the  surface  of 
the  street,  even  when  the  city  owns  the  fee,  in  any  man- 
ner not  inconsistent  with  the  public  necessity  for  street  pur- 
poses. A  great  number  of  decisions  can  be  found  in  this 
and  other  States  bearing  on  the  question  as  to  what  are  or 
are  not  uses  not  inconsistent  with  street  purposes,  many  of 
these  decisions  being  very  close  to  the  line. 

Under  our  constitutional  provisions  as  construed  by  this 
court,  cities,  within  certain  general  limitations,  have  the  au- 
thority to  declare  the  general  policy  in  regard  to  the  con- 
trol of  streets.  (Palmer  v.  City  of  Danville,  154  111.  156; 
Venner  v.  Chicago  City  Railway  Co.  258  id.  523.)  In  the 
absence  of  a  contrary  showing,  this  court  will  presume  that 
the  municipal  authorities,  in  passing  on  matters  of  this  kind, 
have  acted  for  the  best  interests  of  the  city.  (People  v. 
Cregier,  138  111.  401 ;  City  of  Chicago  v.  Norton  Milling 
Co.  supra.)  In  considering  the  authority  of  the  city  as  to 
the  sub-surface  of  streets  this  court  has  stated  that  "the 
power  of  the  municipality  in  this  regard  in  cases  where  it 
owns  the  fee  in  its  streets  is  subject  to  no  limitation  ex- 
cept that  its  exercise  shall  be  reasonable  and  in  a  manner 
to  safeguard  the  paramount  right  of  the  public  to  the  free 
and  unobstructed  use  of  the  street,  for  the  purpose  for  which 
it  was  dedicated."  (Sears  v.  City  of  Chicago,  supra,  on 
page  216.)  This  record  shows,  without  contradiction,  that 
the  public  rights  in  the  use  of  the  sub-surface  of  Wash- 
ington street  have  not  been  interfered  with  by  the  construc- 
tion and  use  of  the  passageways,  for  any  practical  public 
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purpose.  If  the  needs  of  the  public  require  a  subway  for 
passenger  travel  any  time  within  the  life  of  this  ordinance 
and  the  municipality  decides  that  a  subway  shall  be  located 
at  this  point  in  Washington  street,  the  ordinance  gives 
ample  authority  for  the  city  to  revoke  all  rights  created 
thereunder.  'What  has  just  been  said  with  reference  to  the 
needs  of  a  subway  in  the  future  can  be  said  with  equal 
reason  with  reference  to  any  future  needs  for  the  disposi- 
tion of  the  city's  sewage.  Furthermore,  the  argument  of 
counsel  for  appellees  is  not  without  merit  that  these  tunnels 
or  passageways  are  not  solely  in  the  interests  of  a  private 
corporation.  The  proof  shows  that  the  upper  tunnel  is  be- 
ing used  by  any  pedestrians  entering  either  of  the  two 
buildings  at  either  end  of  such  passageway.  The  natural 
meaning  of  the  word  "passageway"  is,  a  way  used  for 
public  passage.  If  this  upper  tunnel  is  used  generally  by 
the  patrons  of  Marshall  Field  &  Co.  it  will  tend  to  relieve 
the  congestion  of  foot  passenger  traffic  on  the  surface  of 
Washington  street  at  that  point,  and  even  though  it  is  only 
used  by  the  employees  of  Marshall  Field  &  Co.,  to  that  ex- 
tent it  will  tend  to  relieve  that  congestion  on  the  surface. 
It  would  be  somewhat  difficult,  on  principle,  to  distin- 
guish between  the  right  of  the  city  to  permit  temporary  ob- 
structions in  the  street  for  building  purposes  or  loading  or 
unloading  goods,  and  the  construction  of  this  tunnel  under 
the  conditions  named  in  the  ordinance.  The  only  question 
involved  in  permitting  either  is  whether  such  use  is  reason- 
able and  whether  it  would  improperly  trespass  on  the  rights 
of  the  public  to  use  the  street.  On  the  evidence  in  this 
record,  how  does  the  use  of  the  upper  tunnel  or  passage- 
way under  this  ordinance  differ  from  the  use  of  the  pas- 
sageway from  the  elevated  railroad  to  Rothschild's  store? 
(Rothschild  &  Co.  v.  City  of  Chicago,  supra.)  In  that 
case  only  one  end  of  the  passageway  was  on  the  property 
of  the  abutting  land  owner,  while  here  both  ends  of  the 
passageways  are  so  situated.    The  fact;  that  one  end  of  the 
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passageway  in  the  Rothschild  &  Co.  case  was  on  the  elevated 
railroad  did  not  give  any  greater  rights  to  the  public  in  the 
access  to  the  passageway  than  is  given  on  the  evidence  in 
this  case.  Even  though  the  ordinance  must  be  construed 
as  being  only  in  the  interest  of  Marshall  Field  &  Co.,  as 
long  as  the  paramount  interests  of  the  public  in  the  street 
are  fully  safeguarded  by  it  the  ordinance  cannot  be  held 
void  as  against  the  public  interests. 

In  every  case,  we  think,  relied  on  by  counsel  for  appel- 
lant the  encroachment  upon  the  street  was  of  a  permanent 
nature  and  for  a  fixed  time, — usually  for  a  long  term  of 
years, — and  not,  as  here,  under  conditions  where  the  en- 
croachment in  the  street  could  be  removed  at  any  time  if 
the  municipal  authorities  so  desired.  Under  the  authorities 
in  this  as  well  as  other  jurisdictions,  if  the  sub-surface  of 
the  street  is  needed  by  the  public  for  travel  or  other  public 
uses,  the  mere  fact  that  such  public  use  will  deprive  abutters 
of  the  use  of  vaults  and  other  similar  underground  struc- 
tures in  the  street  theretofore  maintained,  cannot  stand  in 
the  way  of  the  construction  of  sewers  or  subways.  "Abut- 
ters are  bound  to  withdraw  from  the  occupation  of  streets 
above  or  below  the  surface  whenever  the  public  needs  the 
occupied  space  for  t ravel.' '  Sears  v.  Crocker,  supra;  Ta- 
coma  Safety  Deposit  Co.  v.  City  of  Chicago,  supra;  Fifty 
Associates  v.  City  of  Boston,  88  N.  E.  Rep.  (Mass.)  427. 

Counsel  for  appellant  also  argue  that  the  ordinance  in 
question  is  in  conflict  with  section  22  of  article  4  of  the 
constitution,  as  granting  a  special  or  exclusive  privilege  to 
Marshall  Field  &  Co.  If  that  be  true,  the  conclusions 
reached  in  many  of  the  decisions  heretofore  cited  would  be 
subject  to  the  same  criticism.  This  question,  under  a  some- 
what similar  set  of  facts,  has  been  considered  by  this  court 
in  Chicago  City  Railway  Co.  v.  People,  73 '111.  541,  Cov- 
ington v.  City  of  Bast  St.  Louis,  78  id.  548,  and  Chicago 
General  Railway  Co.  v.  City  of  Chicago,  176  id.  253,  and 
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the  ordinances  there  under  consideration  have  been  held 
not  to  be  in  conflict  with  this  constitutional  provision. 

The  able  and  exhaustive  briefs  of  counsel  have  greatly 
assisted  us  in  giving  the  questions  involved  on  this  hearing 
the  consideration  that  their  importance  demanded.  We  can 
reach  no  other  conclusion  under  the  decisions  of  the  courts 
of  this  State, — and  those  decisions  are  in  accord  with  the 
weight  of  authority  in  other  jurisdictions, — than  that  this 
ordinance,  on  the  facts  presented  in  this  record,  is  neither 
ultra  vires  nor  in  conflict  with  the  constitution. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Roy  C.  Holbrook,  Petitioner,  vs.  Ade- 
lor  J.  Petit,  Judge,  et  al.  Defendants. 

Opinion  Hied  February  17,  1015. 

1.  Judgments  and  decrees — judgment  exists  from  the  time  the 
court  acts.  A  judgment  exists  from  the  time  the  court  acts,  even 
though  the  judgment  may  not  have  been  formally  written  up  by 
the  clerk,  as  the  statutes  contemplate  that  judgments,  decrees  and 
orders  of  the  court  may  not  be  immediately  entered  of  record,  and 
direct  the  clerk  to  enter  them  before  final  adjournment  of  the  term 
or  as  soon  thereafter  as  practicable. 

2.  Same — judgment  need  not  be  formally  written  up  before  the 
execution  is  issued.  It  is  not  essential  to  the  validity  of  an  exe- 
cution that  the  judgment  shall  have  been  formally  written  upon 
the  record  of  the  proceedings  of  the  court  before  the  execution 
is  issued. 

3.  Same — Supreme  Court  will  take  judicial  notice  that  record 
of  court  proceedings  is  frequently  not  written  up  during  the  term. 
The  Supreme  Court  will  take  judicial  notice  that  the  record  of  the 
proceedings  of  a  court  is  frequently  not  written  up  during  the  term, 
and  it  is  neither  customary  nor  necessary  to  await  such  writing 
before  execution  may  issue. 

4.  Same — failure  of  the  clerk  to  write  up  judgment  within  a 
particular  time  does  not  invalidate  the  execution  or  judgment.  If 
the  entries  in  the  book  of  the  judge's  minute  clerk,  the  docket  of 
the  clerk  and  the  judgment  docket  are  sufficient  memoranda  from 


Digiti 


zed  by  G00gk 


Feb.  M5.]  The  People  v.  Petit.  629 

which  the  clerk  can  formally  write  up  the  judgment,  or  if,  with- 
out such  entries,  the  judgment  was  actually  rendered,  the  clerk  is 
authorized  to  issue  an  execution,  and  his  failure  to  write  up  the 
judgment  within  a  particular  time,  although  it  may  subject  him  to 
a  penalty,  does  not  affect  the  binding  force  of  the  judgment  nor 
invalidate  the  execution. 

5.  Same — court  loses  power  over  its  judgments  after  the  lapse 
of  the  term.  A  judgment  is  under  the  control  of  the  court  until 
the  lapse  of  the  term  at  which  it  is  rendered,  but  after  the  term 
the  court  has  no  power  to  change,  increase,  reduce,  vacate,  mod- 
ify or  interfere  with  such  judgment,  whether  the  judgment  is  right 
or  wrong,  and  even  though  it  has  not  been  formally  written  up 
by  the  clerk.    , 

6.  Same — clerk  may  write  up  judgment  after  next  succeeding 
term  without  nunc  pro  tunc  order.  The  statute  imposing  a  pen- 
alty upon  the  clerk  for  failure  to  write  up  a  judgment  by  the  next 
succeeding  term  does  not  limit  the  time  in  which  a  judgment  may 
be  written  up,  and  the  clerk  may  thereafter,  without  a  nunc  pro 
tunc  order,  write  up  a  judgment  which  it  was  his  duty  to  record 
at  the  time  it  was  rendered;  but  if  the  judgment  was  rendered 
during  the  term  of  a  former  clerk,  an  order  of  the  court  authoriz- 
ing the  new  clerk  to  enter  the  judgment  would  be  necessary. 

7.  Same — when  constitutional  provision  with  reference  to  pres- 
ervation of  court  proceedings  in  English  language  does  not  apply. 
The  constitutional  provision  with  reference  to  the  preservation  of 
court  proceedings  in  the  English  language  does  not  apply  to  min- 
utes and  notes  which  are  no  part  of  the  record  but  are  memoranda 
from  which  the  record  is  made. 

8.  Same — when  mandamus  will  issue  to  compel  court  to  ex- 
punge an  order.  The  circuit  court  is  without  power  to  enter  an 
order  that  a  judgment  rendered  at  a  previous  term  shall  not  be 
written  up,  and  if  such  an  order  is  made  it  is  void  and  a  writ  of 
mandamus  will  be  granted  to  expunge  the  same. 

9.  Same — whether  court  should  vacate  judgment  for  errdrs  of 
fact  cannot  be  determined  by  mandamus.  Whether  the  facts  al- 
leged in  a  motion  to  vacate  a  judgment  entered  at  a  previous  term 
for  errors  of  fact  not  appearing  in  the  record  are  sufficient  to  re- 
quire the  court  to  vacate  the  judgment  is  a  question  which  can 
not  be  determined  by  the  Supreme  Court  on  petition  for  a  writ  of 
mandamus,  but  the  jurisdiction  of  such  court  can  only  be  exer- 
cised by  means  of  a  writ  of  error  ^\<e<  the  trial  court  has  given 
judgment  on  the  motion. 

Original  petition  for  maritf  s. 
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Morton  S.  Cressy,  Thomas  J.  Dawson,  and  Held- 
man,  Jacobson  &  Graff,  for  petitioner. 

Frank  S.  Righeimer,  for  defendant  Adelor  J.  Petit. 

John  S.  Mii^er,  and  Hou>om,  Manierre  &  Pratt, 
for  defendant  L.  C.  Lawton. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

At  the  October  term,  1914,  the  petition  was  filed  in  this 
case  by  leave  of  the  court,  praying  for  a  writ  of  mandamus 
against  the  defendant,  Adelor  J.  Petit,  judge  of  the  circuit 
court  of  Cook  county,  commanding  him  to  expunge  a  cer- 
tain order  made  by  him  on  December  4,  1913,  in  a  case  in 
the  said  circuit  court  between  Roy  C.*Holbrook,  the  peti- 
tioner, and  L.  C.  Lawton,  who,  was  made  a  respondent  to 
the  petition  because  of  his  interest  in  the  subject  matter. 
The  repondents  having  answered,  the  petitioner  demurred 
to  the  answers,  and  the  cause  has  been  submitted  for  deci- 
sion on  the  demurrer. 

From  the  pleadings  it  appears  that  on  June  14,  1913, 
the  petitioner,  Roy  C.  Holbrook,  brought  a  suit  in  assump- 
sit in  the  circuit  court  of  Cook  county  against  the  respond- 
ent L.  C.  Lawton  and  the  Dutch  Guiana  Culture  Company. 
A  summons  was  issued  and  served  on  Lawton  and  a  dec- 
laration consisting  of  the  common  counts  was  filed.  No 
summons  was  issued  for  the  Dutch  Guiana  Culture  Com- 
pany, and  at  the  August  term  Lawton  was  defaulted.  The 
petition  avers  that  on  October  17,  19 13,  the  plaintiff  in  the 
suit  before  the  respondent  Adelor  J.  Petit  moved  to  dis- 
miss the  Dutch  Guiana  Culture  Company  and  an  order  of 
dismissal  was  entered;  that  thereupon  a  jury  was  called, 
evidence  was  heard,  a  verdict  for  $9500  damages  was  re- 
turned, and  judgment  was  rendered  on  the  verdict  against 
the  defendant,  Lawton,  for  $9500,  and  costs.  The  follow- 
ing entries  appear  in  connection  with  these  proceedings : 
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( i )    In  the  minute  book  of  Judge  Petit's  minute  clerk : 

"Jury  verd.  fg.  iss.  for  pltf.  &  assess  pltfs.  das.  at  $9500,00  & 
costs." 

(2)  In  the  docket  kept  by  the  clerk: 

"Petit,  Oct.  17,  1913.  Jury  verd.  fdg.  issue  for  pltf.  das.  at 
$9500.00  &  costs.    Jdg.  on  fdg." 

(3)  In  the  judgment  docket: 

"October  17,  1913.     Lawton,  L.  C. 

ads. 

A   .•  a  ^         Roy  C.  Holbrook. 

Action  Assumpsit  J 

Record  Law 

Page  289 

Amount  $9500." 

(4)  On  the  wrapper  of  the  files  of  the  case: 

"Petit,  Oct.  17,  1913.  Jury  verd.  fdg.  iss.  for  pits.  ass.  Pltiffs. 
das.  at  $9500.00  &  costs.    Judg.  on  verd." 

No  record  of  the  judgment  had  been  written  by  the 
clerk  in  the  court  record  prior  to  December  4,  191 3.  An 
execution  issued  November  18  was  served  on  Lawton  No- 
vember 20,  and  on  December  4  Lawton  made  a  motion  to 
expunge  the  entries  of  the  clerk  on  the  wrapper  of  the  case, 
in  the  clerk's  minute  book,  in  the  judgment  docket  and  in 
the  docket  kept  by  the  clerk,  or,  in  the  alternative,  if  the 
court  should  hold  the  judgment  to  be  valid,  that  the  judg- 
ment of  October  17,  191 3,  for  certain  alleged  errors  of 
fact  occurring  in  the  proceedings,  be  vacated  and  set  aside. 
Upon  the  filing  of  the  motion  Judge  Petit  entered  an  order 
that  the  execution  in  the  case  be  stayed  until  further  notice 
and  that  the  clerk  be  ordered  to  spread  of  record  no  further 
orders  in  the  case  until  further  notice.  It  is  this  order 
which  the  petition  prays  to  have  expunged.  Subsequent 
proceedings  before  Judge  Petit  are  set  out  in  the  answer, 
but  they  are  not  material  to  the  decision  of  the  case. 

The  memoranda  set  out  in  the  pleadings  did  not  con- 
stitute the  record  of  a  judgment.  They  are  no  part  of  the 
record  of  the  court.  The  rendition  of  a  judgment  is  the 
act  of  the  court  and  can  ordinarily  be  proved  only  by  the 
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record.  The  judgment  exists,  however,  from  the  time  the 
court  acts,  even  though  the  entry  of  the  judgment  may  not 
have  been  formally  written  by  the  clerk,  and  it  is  not  neces- 
sary to  the  validity  of  an  execution  that  the  judgment  shall 
have  been  formally  written  upon  the  record  of  the  proceed- 
ings of  the  court  before  the  execution  is  issued.  (  Weigley 
v.  Matson,  125  111.  64.)  The  statute  contemplates  that  the 
judgments,  decrees  and  orders  of  the  court  may  not  be 
immediately  entered  of  record,  directs  the  clerk  to  enter 
them  before  the  final  adjournment  of  the  term  or  as  soon 
thereafter  as  practicable,  and  provides  for  the  imposition  of 
a  fine  for  a  failure  to  enter  of  record  any  order  by  or  be- 
fore the  next  term  after  it  is  rendered.  (Hurd's  Stat.  1913, 
chap.  25,  sees.  14,  15.)  We  may  take  judicial  notice  that 
the  record  of  the  proceedings  of  the  court  is  frequently  not 
written  up  during  the  term,  and  it  is  neither  customary  nor 
necessary  to  await  such  writing  before  execution  may  issue. 

There  is  no  disagreement  as  to  what  occurred  before 
Judge  Petit  on  October  17,  191 3.  The  petition  and  answer 
set  forth  the  entries  then  made  without  substantial  differ- 
ence. If  they  constitute  a  sufficient  memorandum  from 
which  the  clerk  could  formally  write  out  the  judgment 
pronounced  by  the  court,  or  even  without  such  entries  if 
the  judgment  was  actually  rendered,  the  clerk  was  then  au- 
thorized to  issue  an  execution.  It  was  his  duty  to  enter 
of  record  the  judgment  so  rendered,  but  his  failure  to  do 
so  within  any  particular  time  did  not  make  invalid  the  exe- 
cution which  was  valid  when  issued.  The  judgment  of  the 
court  did  not  cease  to  be  a  judgment  because  the  clerk 
failed  to  enter  it  of  record.  He  might  be  liable  to  a  pen- 
alty for  his  neglect  of  duty,  but  the  judgment  of  the  court 
did  not  lose  its  binding  effect  and  it  was  still  his  duty  to 
enter  it  of  record. 

October  17,  19 13,  was  in  the  September  term  of  the 
circuit  court  of  Cook  county,  whose  terms  begin  on  the 
third  Monday  of  each  month.     Until  the  expiration  of  the 
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term  the  judgment  was  still  under  the  control  of  the  court. 
After  the  lapse  of  the  term,  however,  the  power  of  the 
court  over  its  judgment  was  gone.  It  could  no  longer 
change,  increase,  reduce,  vacate,  modify  or  interfere  with 
any  judgment  rendered  at  a  former  term.  Therefore,  as- 
suming that  a  judgment  had  been  rendered  on  October  17, 
1913,  the  court  had  no  authority  on  December  4,  1913,  at 
a  subsequent  term,  to  order  that  the  judgment  before  ren- 
dered should  not  be  entered  of  record.  Whether  the  judg- 
ment so  rendered  was  right  or  wrong,  it  was  the  judgment 
then  rendered,  and  the  court  was  without  power  to  prevent 
its  being  entered  of  record. 

Counsel  for  the  respondents  insist  that  on  December  4 
the  time  within  which  the  clerk  had  authority  to  enter  the 
judgment  of  record  had  expired,  both  the  September  term, 
at  which  the  judgment  was  entered,  and  the  October  term, 
the  next  succeeding  regular  term,  having  elapsed  since  the 
judgment.  This  conclusion  is  based  upon  the  sections  of 
the  statute  which  have  been  heretofore  referred  to,  which 
impose  a  penalty  upon  the  clerk  for  a  failure  to  enter  any 
order  of  record  by  the  next  term  after  it  was  made.  It  is 
assumed  that  there  must  be  some  limitation  within  which 
the  record  must  be  made,  and  that  the  legislature,  while 
extending  the  time  for  such  purpose  to  "as  soon  thereafter 
as  practicable,"  has  limited  the  practicable  time  to  the  next 
succeeding  term  by  imposing  a  penalty  for  a  failure  to  en- 
ter any  order  of  record  by  or  before  that  time.  The  con- 
clusion does  not  follow.  The  penalty  for  such  failure  was 
made  to  fall  upon  the  clerk  by  way  of  a  fine,  and  it  was 
not  intended  that  a  heavier  penalty  should  fall  upon  liti- 
gants by  the  loss  of  the  results  of  their  litigation.  There 
is  no  such  limit  of  time  as  counsel  urge,  upon  the  author- 
ity of  the  clerk  to  enter  the  judgments,  decrees  and  orders 
made  by  the  court. 

It  is  not  necessary  that  ther^  should  be  an  order  for 
the  clerk  to  enter  the  judgment  Mine  ^ro  *UnC'    **e  nee(*s 
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no  order  of  the  court  to  make  a  record  of  the  judgment 
rendered.  If  it  had  been  made  during  the  term  of  a  for- 
mer clerk  then  he  would  not  be  authorized  to  make  the 
entry  without  an  order  of  the  court,  but  for  an  order  or 
judgment  which  it  was  his  duty  to  record  at  the  time  he 
needs  no  further  authority. 

It  is  argued  that  the  lapse  of  the  term  made  necessary 
the  preservation  of  the  proceedings  in  the  English  language, 
and  that  the  entries  referred  to  are  not  in  the  English  lan- 
guage. The  constitutional  provision  has  no  reference  to 
such  minutes  as  those  in  question  here,  which  are  no  part 
of  the  record  but  were  memoranda  from  which  the  record 
may  be  made.  They  are  such  abbreviations  as  are  fre- 
quently used  by  judges  and  clerks  for  making  minutes  of 
the  proceedings  as  a  guide  to  indicate  to  the  clerk  what 
the  judgment  of  the  court  was  and  to  enable  him  to  write 
out  the  formal  judgment.  It  is  not  necessary  that  such 
minutes  should  contain  all  the  essentials  of  a  judgment, 
should  consist  of  English  words  written  out  at  length,  or 
should  be  clearly  intelligible  to  every  person  acquainted 
with  the  English  language.  They  are  not  intended  for 
every  person's  information  but  for  the  information  of  the 
officers  of  that  particular  court,  and  it  is  sufficient  if  their 
meaning  is  apparent  to  such  officers.  It  is  apparent  from 
an  inspection  of  these  minutes  that  they  were  sufficient  to 
enable  the  clerk  to  write  out  the  formal  judgment  of  the 
court. 

The  court  was  without  jurisdiction,  at  a  subsequent 
term,  over  the  judgment  and  had  no  power  to  direct  that 
it  should  not  be  written  up.  Its  order  to  that  effect  was 
void,  and  in  such  case  a  writ  of  mandamus  will  be  granted, 
to  expunge  the  order. 

In  the  alternative,  if  the  court  should  hold  the  judgment 
valid,  the  motion  of  Lawton  set  forth  a  series  of  facts  in 
regard  to  his  litigation  with  the  petitioner,  the  service  of 
process  and  notices  upon  him,  the  absence  of  his  counsel, 
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the  character  of  the  petitioner's  claim,  the  nature  of  Law- 
ton's  defense,  the  alleged  failure  to  observe  certain  rules 
of  court,  and  other  alleged  irregularities  in  the  proceedings 
which  he  claims  prevented  him,  without  fault  or  negligence 
on  his  part,  from  availing  himself  of  a  valid  defense  which 
he  had  to  the  petitioner's  suit.  These  facts  are  set  out  as 
constituting  error  of  fact  for  which,  upon  motion,  (which 
the  statute  has  substituted  for  the  writ  of  error  coram  no- 
bis,) the  judgment  may  be  vacated.  It  is  insisted  by  the 
petitioner  that  none  of  the  facts  alleged  are  of  such  a  char- 
acter as  would  authorize  the  vacation  of  the  judgment  for 
errors  of  fact.  We  cannot  at  this  time  consider  that  ques- 
tion. The  circuit  court  has  jurisdiction,  under  certain  cir- 
cumstances, to  entertain  and  determine  a  motion  to  vacate 
a  judgment  rendered  at  a  previous  term  for  errors  of  fact 
not  appearing  in  the  record  and  not  presented  to  the  court 
on  the  trial  which  would  have  prevented  the  judgment  ren- 
dered. That  court  must  decide  whether  the  motion  made 
discloses  such  error  in  fact,  and  its  jurisdiction  does  not  de- 
pend upon  whether  it  decides  that  question  right  or  wrong, 
the  one  way  or  the  other.  Whether  the  question  be  simple 
or  complex,  the  trial  court  must  give  judgment  in  the  first 
instance,  and  our  jurisdiction  can  be  exercised  only  through 
the  means  of  a  writ  of  error  and  not  a  writ  of  mandamus. 
Since  the  court  thus  has  jurisdiction  of  the  motion,  it  has 
the  power,  in  the  supervision  of  the  use  of  its  process,  to 
stay  the  execution,  making  due  provision,  where  necessary, 
for  the  preservation  of  liens. 

A  writ  of  mandamus  will  be  awarded  commanding  the 
respondent  Adelor  J.  Petit  to  expunge  that  part  of  the  order 
of  December  4,  191 3,  which  forbids  the  clerk  to  record  any 
further  orders  in  the  cause  until  further  notice. 

Writ  awarded. 
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The  People  ex  rel.  William  M.  Price,  County  Collector, 
Appellee,  vs.  The  Illinois  Central,  Railroad  Com- 
pany, Appellant. 

Opinion  filed  February  17,  1915. 

1.  Taxes — purpose  of  section  36  of  Roads  and  Bridges  act  of 
1913,  concerning  approval  of  tax  by  county  board.  The  purpose 
of  the  provision  of  section  56  of  the  Roads  and  Bridges  act  of 
1 91 3  vesting  in  the  county  board  a  supervisory  power  over  the 
road  and  bridge  taxes  certified  to  by  the  highway  commissioners, 
was  to  safeguard  the  interests  of  the  tax-payers  by  requiring  the 
county  board  to  exercise  its  judgment  upon  the  levy  and  approve 
the  same,  or  a  part  thereof,  in  its  discretion. 

2.  Same — approval  of  county  board  is  necessary  to  valid  road 
and  bridge  tax.  The  approval,  by  the  county  board,  of  the  road 
and  bridge  taxes  in  any  town  or  road  district  is  necessary  to  a 
valid  levy  under  section  56  of  the  Roads  and  Bridges  law  of  1913. 

3.  Same — what  is  not  an  approval  by  county  board  of  road  and 
bridge  taxes.  A  general  direction  in  the  resolution  of  the  county 
board  that  the  county  clerk  shall  extend  on  the  tax  books  "all 
State,  county,  town,  road  and  bridge,  school  and  all  other  author- 
ized taxes  that  are  or  may  be  certified  to  him  by  the  proper  au- 
thorities," does  not  amount  to  an  approval  by  the  county  board  of 
the  road  and  bridge  taxes  certified  by  the  highway  commissioners, 
as  there  can  be  no  delegation  to  the  county  clerk  of  duties  to  be 
performed  by  the  county  board. 

4.  Same — record  is  the  best  evidence  of  proceedings  of  county 
board.  The  county  board  is  a  body  corporate,  has  a  clerk  and  is 
required  to  keep  a  record  of  its  proceedings,  and  the  record  is 
therefore  the  best  evidence  of  what  is  done  by  such  board. 

5.  Same — levies  for  building  purposes  and  educational  purposes 
are  distinct.  The  limitation  fixed  by  statute  as  to  the  rate  which 
may  be  levied  for  building  purposes  and  educational  purposes,  re- 
spectively, must  be  observed,  and  it  is  not  lawful  to  supplement  a 
shortage  in  the  fund  for  one  purpose  by  an  excessive  aiid  unneces- 
sary levy  for  the  other. 

6.  Same — effect  where  amount  levied  for  building  purposes  is 
slightly  in  excess  of  amount  needed.  If  the  board  of  education, 
acting  in  good  faith,  estimates  the  amount  it  will  require  for  build- 
ing purposes,  the  fact  that  such  estimate  proves  to  be  slightly  in 
excess  of  the  amount  actually  needed  does  not  justify  a  refusal  to 
pay  the  tax. 
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7.  Same — what  competent  as  tending  to  show  excessive  levy 
for  building  purposes.  Where  it  is  claimed,  and  there  is  evidence 
tending  to  show,  that  the  amount  levied  for  building  purposes  is 
greatly  in  excess  of  the  amount  actually  needed,  it  is  competent  to 
show  that  the  amount  levied  for  educational  purposes  is  less  than 
the  amount  required  for  such  purposes. 

8.  Same — when  tax  for  building  purposes  is  illegal.  A  tax  for 
building  purposes  which  is  largely  in  excess  of  the  amount  which 
is  really  required  for  such  purposes  cannot  be  said  to  be  legally 
levied"  even  though  the  rate  is  within  the  limit  fixed  by  statute. 
(People  v.  Hassler,  262  111.  133,  distinguished.) 

Appeal  from  the  County  Court  of  DeWitt  county;  the 
Hon.  Fred  C.  Hill,  Judge,  presiding. 

Lemon  &  Lemon,  (John  G.  Drennan,  of  counsel,) 
for  appellant. 

Louis  O.  Williams,  State's  Attorney,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellee,  as  county  collector  of  DeWitt  county,  made 
application  for  judgment  and  an  order  of  sale  for  delin- 
quent taxes  to  the  county  court  of  said  county  at  the  June 
term,  1914.  The  Illinois  Central  Railroad  Company  filed 
objections  to  the  road  and  bridge  taxes  in  the  towns  of 
Clintonia  and  Harp  and  to  a  portion  of  the  district  school 
tax  in  district  No.  60.  The  objections  to  the  road  and 
bridge  taxes  in  the  towns  named  is,  that  said  taxes  were 
extended  by  the  county  clerk  without  the  same  having  been 
presented  to,  considered  and  approved  by  the  county  board 
at  its  September  meeting  in  1913.  The  objection  to  the 
school  tax  in  district  No.  60  is,  that  the  levy  made  in  said 
district  for  building  purposes  is  so  far  in  excess  of  the 
needs  of  the  district  for  such  purposes  as  to  amount  to  a 
fraud  upon  the  tax-payers ;  that  said  levy  for  building  pur- 
poses was  made  largely  in  excess  of  the  requirements  of 
the  district  for  such  purposes  and  that  said  levy  was  a  mere 
subterfuge,  by  means  of  which   the  school  authorities  in- 
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tended  to  provide  an  educational  fund  in  excess  of  the 
amount  that  could  legally  be  levied  for  such  purpose.  The 
road  and  bridge  taxes  in  the  towns  of  Clintonia  and  Harp 
were  levied  under  the  same  circumstances  and  may  be  con- 
sidered together. 

Appellant  introduced  in  evidence  the  complete  record  of 
the  proceedings  of  the  county  board  for  its  September,  191 3, 
meeting,  and  the  record  o£  all  subsequent  meetings  of  said 
board  between  the  said  September  meeting  and  the  hearing 
of  the  objections  in  the  county  court.  It  is  admitted  that 
the  only  reference  to  or  order  pertaining  to  the  road  and 
bridge  taxes  in  question  is  found  in  a  resolution  which 
was  adopted  by  the  county  board  at  its  September  meeting. 
That  resolution,  in  so  far  as  it  has  any  bearing  upon  the 
question  before  us,  is  as  follows : 

"Be  it  further  resolved  by  the  board  of  supervisors  of  the  said 
county  of  DeWitt  at  the  said  September  session,  that  to  raise  the 
sum  of  money  appropriated  for  the  expenses  of  said  county  of 
DeWitt  for  the  ensuing  year  of  1914,  that  the  total  sum  of  $59,800 
be  and  the  same  is  hereby  levied  against  all  the  lands,  lots,  per- 
sonal property  and  corporations  of  the  said  county  of  DeWitt  at  a 
rate  of  fifty  cents  on  each  $100  assessed  valuation  as  finally  deter- 
mined and  fixed  upon  by  the  board  of  review  of  the  said  county  of 
DeWitt  for  the  year  A.  D.  1913,  and  that  the  county  clerk  of  said 
county  of  DeWitt  is  hereby  empowered  and  instructed  to  extend 
on  the  tax  books  of  said  county  of  DeWitt,  all  State,  county,  town, 
road  and  bridge,  school  and  all  other  authorized  taxes  that  are  or 
may  be  certified  to  him  by  the  proper  authorities,  and  that  the  same 
doth  constitute  the  entire  tax  levies  of  said  county  of  DeWitt  for 
the  current  year  to  raise  the  sums  of  money  appropriated  and  lev- 
ied for  the  ensuing  year." 

Section  56  of  the  Road  and  Bridge  law  which  went  into 
effect  July  1,  1913,  and  under  which  the  road  and  bridge 
taxes  in  question  should  have  been  levied,  provides  that  the 
board  of  highway  commissioners,  at  its  regular  meeting  to 
be  held  on  the  first  Tuesday  in  September,  shall  determine 
and  certify  to  the  board  of  supervisors  or  board  of  county 
commissioners  the  amount  necessary  to  be  raised  by  tax- 
ation for  the  construction  and  maintenance  of  roads  and 
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bridges  in  such  town  or  road  district;  that  such  certificate 
should  be  filed  in  the  office  of  the  county  clerk  and  by  that 
official  presented  to  the  county  board  at  its  regular  Septem- 
ber meeting  for  consideration ;  that  the  amount  so  certified 
by  the  highway  commissioners,  "if  approved  by  the  county 
board,  or-  such  part  thereof  as  the  said  board  shall  approve, 
shall  be  extended  by  the  county  clerk  as  taxes  against  the 
taxable  property  of  such  town  or  district."  A  proviso  in 
said  section  limits  the  rate  for  roads  and  bridges  to  sixty- 
one  cents  on  each  $100  valuation  of  the  taxable  property  of 
the  town  or  district,  and  provides  that  if  the  amount  of 
taxes  "approved  by  the  county  board  shall  be  in  excess 
of  such  rate  it  shall  be  the  duty  of  the  clerk  to  reduce  the 
same  to  said  rate  of  sixty-one  cents  upon  each  $100  of  the 
assessed  valuation  of  said  town  or  district."  The  manifest 
intention  of  the  legislature  in  vesting  the  county  board  with 
a  revisory  power  over  the  road  and  bridge  taxes  certified  to 
by  the  highway  commissioners  was  to  safeguard  the  inter- 
ests of  the  tax-payers  by  requiring  the  county  board  to  ex- 
ercise its  judgment  upon  the  levy  and  to  approve  the  same. 
The  statute  clearly  contemplates  that  the  county  board  may 
approve  the  whole  amount  certified  by  the  highway  com- 
missioners, or,  in  its  discretion,  only  approve  a  part  of 
the  amount  certified.  That  the  board  of  supervisors  would 
have  the  power  to  reduce  the  amount  is  clearly  shown  by 
the  language  of  the  statute  wherein  it  is  provided  that  "the 
amount  so  certified,  if  approved  by  the  county  board,  or 
such  part  thereof  as  the  said  board  shall  approve,  shall  be 
extended,"  etc. 

The  approval  by  the  county  board  of  the  road  and 
bridge  taxes  in  any  town  or  road  district  is  necessary  to  a 
valid  levy  under  section  56.  This  court  so  held  under  a 
similar  statute  passed  in  1874.  (Leachman  v.  Dougherty, 
81  111.  324.)  Section  120  of  the  Road  and  Bridge  law  of 
1874  (Rev.  Stat.  1874,  p.  932,)  required  the  highway  com- 
missioners to  present  to  the  county  board  the  amount  nec- 
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essary  to  be  raised  for  roads  and  bridges  and  the  rate  per 
cent  which  should  be  "submitted  to  said  board  for  their 
action  at  such  September  meeting."  In  the  case  above  cited 
this  court  held  that  the  words  "for  their  action"  indicated 
that  the  board  of  supervisors  was  to  exercise  a  supervision 
over  the  highway  commissioners'  action  in  making  the  levy, 
and  that  this  being  so,  the  requirement  of  action  on  the 
part  of  the  board  of  supervisors  was  jurisdictional  and  the 
clerk  had  no  power  to  extend  any  taxes  without  such  action. 
Section  56  of  the  present  Road  law  is  more  explicit  in  its 
requirement  of  action  on  the  part  of  the  county  board  than 
was  section  120  of  the  law  of  1874.  The  present  statute 
expressly  requires  the  approval  of  the  county  board,  and 
without  such  approval  the  tax  cannot  be  legally  levied.  The 
doctrine  of  the  Leachman  case  has  been  adhered  to  in  later 
decisions  of  this  court.  Chicago  and  Northwestern  Rail- 
way Co.  v.  People,  184  111.  174;  People  v.  Chicago  and 
Eastern  Illinois  Railroad  Co.  248  id.  596. 

Conceding  the  law  to  be  as  held  in  the  authorities  above 
cited,  appellee  contends  that  the  resolution  of  the  county 
board  above  set  out  shows  that  the  county  board  complied 
with  the  statute.  This  contention  cannot  be  sustained.  The 
action  of  the  county  board  should  appear  from  this  record. 
It  is  made  a  body  corporate,  it  has  a  clerk  and  is  required 
by  law  to  keep  a  record  of  its  proceedings,  and  the  record 
is  therefore  the  best  evidence  of  what  it  did.  {Wabash 
Railroad  Co.  v.  People,  138  111.  303.)  There  is  here  no 
evidence  of  any  character,  except  the  resolution,  as  to  the 
action  of  the  county  board,  and  that  resolution  does  not 
show  that  the  road  and  bridge  taxes  of  the  towns  in  ques- 
tion were  approved  by  said  board.  There  is  a  general  di- 
rection in  the  resolution  to  the  county  clerk  to  extend  on 
the  tax  books  "all  State,  county,  town,  road  and  bridge, 
school  and  all  other  authorized  taxes  that  are  or  may  be 
certified  to  him  by  the  proper  authorities."  This  is  a  gen- 
eral blanket  authority  to  the  county  clerk  to  extend  any  and 
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all  taxes  named,  certified  to  him  by  "the  proper  authorities." 
It  leaves  the  county  clerk  to  determine  who  are  the  proper 
authorities  to  certify  taxes  for  extension.  There  can  be 
no  delegation  to  the  county  clerk  of  duties  required  of  the 
county  board.  The  statute  required  the  board  to  examine 
and  approve  the  road  and  bridge  taxes  and  direct  the  clerk 
to  extend  the  taxes  as  approved.  This  the  county  board 
did  not  do.  The  resolution  does  not  show  that  the  county 
board  approved  the  taxes  objected  to  in  the  towns  of  Clin- 
tonia  and  Harp.  The  court  erred  in  overruling  the  objec- 
tions to  these  taxes. 

The  board  of  education  of  school  district  No.  60,  which 
is  the  school  district  in  which  the  city  of  Clinton  is  located, 
levied  $23,692.45  for  educational  purposes  and  the  same 
amount  for  building  purposes.  To  raise  these  amounts  re- 
quired the  maximum  rate  of  $1.50  per  $100  valuation  on 
the  assessed  value  of  all  the  property  in  the  district.  The 
statute  authorizes  the  levy  of  one  and  one-half  per  cent  for 
educational  purposes  and  the  same  rate  for  building  pur- 
poses. It  is  the  contention  of  appellant  that  the  $23,692.45 
levied  by  the  board  for  building  purposes  is  excessive,  and 
that  it  was  the  intention  of  the  board  to  use  a  very  con- 
siderable portion  of  the  money  arising  from  taxes  levied 
for  building  purposes  for  educational  purposes.  The  leg- 
islature has  limited  the  power  of  boards  of  education  and 
school  directors  to  levy  taxes  to  $1.50  per  $100  valuation 
for  educational  purposes,  and  the  same  limit  is  fixed  for 
levies  for  building  purposes.  These  limitations  should  be 
strictly  observed  by  the  boards  authorized  to  levy  taxes.  It 
is  not  legal  to  supplement  a  shortage,  if  such  exists,  in  one 
fund  by  an  excessive  and  unnecessary  levy  for  the  other 
purpose.  Where  the  board,  acting  in  good  faith,  estimates 
the  amount  that  will  be  required  for  building  purposes,  and 
it  turns  out  that  the  estimate  is  slightly  in  excess  of  the 
amount  actually  needed  for  building  purposes,  such  varia- 
tion between  the  amount  levied  and  that  actually  used  for 
266  -  41 
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such  purpose  would  afford  no  justification  for  refusing  to 
pay  the  tax.  In  People  v.  Chicago  and  Alton  Railroad  Co. 
257  111.  208,  this  court,  on  page  212,  said:  "It  would 
be  obviously  impossible  for  a  board  of  school  directors  to 
know  in  advance  the  exact  amount  that  might  be  required 
during  the  year  for  'the  improvement,  repair  or  benefit  of 
the  school  buildings  and  property.'  School  boards  are  ex- 
pressly authorized  by  the  statute  to  levy  a  building  tax,  out 
of  which  they  may  pay  for  the  improvement  and  repairs  of 
the  buildings  and  property  of  the  district  and  expenses  for 
their  general  benefit.  The  mere  circumstance  that  in  esti- 
mating in  advance  the  amount  that  may  be  necessary  for 
these  purposes  a  larger  amount  is  levied  than  that  actually 
required  is  no  reason  why  a  tax-payer  should  refuse  to  pay 
his  taxes,  unless  the  amount  levied  is  so  grossly  excessive 
as  to  show  a  fraudulent  purpose  in  making  the  levy."  In 
the  case  above  referred  to  the  excess  of  the  levy  over  the 
amount  actually  expended  was  less  than  $100  and  in  one 
district  the  expenditure  was  $169  more  than  the  levy.  Dis- 
crepancies of  this  character  will  inevitably  occur  in  the  ad- 
ministration of  the  School  law,  and  where  the  difference 
can  be  accounted  for  consistently  with  an  honest  effort  on 
the  part  of  the  taxing  board  to  observe  and  carry  out  the 
limitations  fixed  by  the  statute,  such  differences  should  be 
disregarded  and  the  collection  of  the  tax  enforced.  In  the 
case  at  bar  the  secretary  of  the  board  of  education  was  a 
witness  and  testified  in  regard  to  the  needs  of  the  district 
which  were  to  be  taken  care  of  out  of  the  funds  arising 
from  the  building  tax.  He  testified  that  $6500  was  the 
maximum  amount  that  would  be  required  for  the  repairing 
and  improving  of  school  houses,  furniture,  purchase  of  fuel, 
library  apparatus  and  other  incidentals  necessary  to  the 
school  district,  and  that  $1000  additional  would  be  neces- 
sary to  pay  a  paving  assessment  levied  against  the  school 
district.  He  also  testified  that  $4665  was  required  to  pay 
bonded  indebtedness  and  interest,  and  that  $2000  would  be 
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required  for  the  purchase  of  books  for  free  distribution 
among  children  whose  parents  were  unable  to  buy  books. 
These  items  make  a  total  of  $14,165.  This  witness  testified 
that  no  new  buildings  were  under  construction  or  contem- 
plation at  the  time  this  tax  was  levied.  On  a  somewhat 
persuasive  cross-examination  the  witness  stated  that,  some 
time  before,  an  architect  had  been  employed  to  make  an 
estimate  for  a  remodeling  of  an  old  school  building,  known 
as  Washington  school  building.  He  said  that  the  architect 
had  made  such  estimate  and  had  reported  to  the  board  that 
it  would  cost  from  $10,000  to  $18,000  to  make  the  im- 
provements upon  the  Washington  school  building.  He  ad- 
mitted that  the  plans  and  specifications  of  the  architect  had 
never  been  approved  by  the  board,  that  n©  steps  had  been 
taken  looking  to  the  making  of  said  improvement  and  no 
contract  had  ever  been  let  for  such  purpose,  and  the  clerk 
stated  that  temporary  repairs,  amounting  to  less  than  $1000, 
had  been  made  on  the  Washington  school  building  subse- 
quent to  the  time  the  estimate  for  the  larger  improvement 
had  been  made  and  that  this  item  was  included  in  his  origi- 
nal statement.  Appellant  sought  to  show  by  this  witness 
that  the  excess  of  the  levy  for  building  purposes  was  in- 
tended to  be  used  by  the  board  in  the  payment  of  salaries 
of  teachers  and  superintendents  of  the  schools  of  the  dis- 
trict, and  that  when  collected  the  levy  for  building  purposes 
would  exceed  the  highest  estimate  some  $8000  or  $10,000. 
Appellant  offered  to  show  by  proper  questions  to  this  wit- 
ness that  the  amount  levied  for  educational  purposes  was 
considerably  less  than  the  amount  required,  but  the  court 
refused  to  permit  the  witness  to  answer  these  questions,  and 
in  this  the  court  erred.  If  the  existing  contracts  with  teach- 
ers and  others  who  were  to  be  paid  out  of  the  levy  for  edu- 
cational purposes  were  for  an  amount  substantially  larger 
than  was  levied  and  there  was  a  corresponding  excess  in 
the  levy  for  building  purposes,  the  evidence  which  tended 
to  prove  this  condition  was  pertinent  and  should  have  been 
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heard.  It  had  a  direct  bearing  upon  the  question  whether 
the  board  had  in  good  faith  sought  to  observe  the  limita- 
tions of  the  statute,  or,  on  the  contrary,  was  seeking  to 
raise  money  for  one  purpose  in  excess  of  the  amount  re- 
quired for  such  purpose,  with  the  intention  of  using  such 
excess  to  make  up  a  deficit  in  another  fund. 

Appellee  insists  that  there  is  no  evidence  here  of  a  levy 
so  excessive  as  to  impeach  the  good  faith  of  the  taxing  offi- 
cers. .With  this  we  are  Unable  to  agree.  The  testimony  of 
the  clerk,  while  not  as  full  and  complete  as  it  probably 
would  have  been  but  for  the  erroneous  rulings  of  the  court 
made  on  appellee's  objections  to  the  questions  asked,  would 
warrant  the  conclusion  that  the  levy  for  building  purposes 
in  school  district*  No.  60  is  so  far  in  excess  of  the  needs  of 
the  district  as  to. lead  us  to  the  conclusion  that  the  board 
did  not  in  good  faith  seek  to  be  bound  by  the  limitations  of 
the  statute.  Under  the  restricted  rulings  of  the  court  on 
the  admission  of  testimony  we  do  not  feel  warranted  in  de- 
ciding the  exact  extent  to  which  the  levy  for  building  pur- 
poses is  excessive.  We  deem  it  better  to  reverse  the  judg- 
ment and  remand  the  cause,  with  directions  to  the  county 
court  to  permit  a  full  and  fair  investigation,  and  upon  such 
hearing  to  sustain  the  objection  to  whatever  amount  of  ex- 
cess is  shown,  above  the  actual  expenditures  of  the  district, 
for  the  purposes  for  which  a  building  fund  tax  may  un- 
der the  law  be  used. 

The  appellee  invokes  the  doctrine  laid  down  in  People 
v.  Hasslcr,  262  111.  133,  where  this  court  held  that  a  tax 
legally  levied  might  be  collected  notwithstanding  it  was  ap- 
prehended that  it  might  be  diverted  to  some  other  purpose 
after  its  collection.  The  rule  there  announced  proceeds  on 
the  assumption  that  the  tax  is  legally  levied  in  the  first  in- 
stance, and  therein  that  case  is  distinguishable  from  the  one 
at  bar.  A  tax  levied  largely  in  excess  of  the  amount  re- 
quired for  a  purpose  with  the  intent  of  creating  a  surplus 
to  be  used  for  another  purpose  cannot  be  said  to  be  a  legally 
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levied  tax,  even  though  the  rate  is  within  the  limit  fixed  by 
the  statute.  True,  a  purpose  on  the  part  of  disbursing  offi- 
cers to  misappropriate  taxes  legally  levied  is  no  reason  why 
the  tax-payer  should  refuse  to  pay  the  tax.  The  remedy  in 
such  case  is  in  equity,  to  enjoin  the  misappropriation  of  the 
funds.  The  Hassler  case  recognizes,  in  the  last  sentence  of 
the  opinion,  the  doctrine  that  a  fraudulent  intent  in  the  di- 
rectors in  levying  the  tax  would  justify  an  interference  by 
the  court  by  refusing  to  enforce  its  collection. 

The  judgment  of  the  county  court  of  DeWitt  county  fs 
reversed  and  the  cause  remanded,  with  directions  to  sus- 
tain  the  objections  to  the  road  and  bridge  taxes  of  the 
towns  of  Clintonia  and  Harp  and  to  re-hear  the  objections 
to  the  school  tax  of  district  No.  60,  and  to  dispose  of  the 
objections  in  accordance  with  the  views  herein  expressed. 
Reversed  and  remanded,  zvith  directions. 
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order  that  a  previous  judgment  shall  not  be  written  up 
by  the  clerk 629 

whether  a  court  should  vacate  a  judgment  for  errors  of 
fact  cannot  be  determined  by  writ  of  mandamus 629 

ADMINISTRATION.— See  EXECUTORS. 

AFFIDAVITS. 

affidavit  required  by  section  217  of  Revenue  act  is  juris- 
dictional in  matter  of  issuing  tax  deed 392 

affidavit  required  by  section  217  of  the  Revenue  law  must 
state  positively  the  facts  relied  upon  to  show  a  compli- 
ance with  section  216  of  said  act 392 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

ALIBI. 

the  defense  of  alibi  is  not  one  which  merely  casts  a  doubt 
on  the  case  made  by  the  People 70 
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AMENDMENT.                                                                         page. 
court  may  permit  village  seal  to  be  attached  to  certified 
copy  of  tax  levy  ordinance 241 

ANTE-NUPTIAL  CONTRACTS. 

after  a  marriage  engagement  the  relationship  of  the  par- 
ties is  fiduciary 172 

complainant  in  bill  to  set  aside  ante-nuptial  contract  must 
prove  allegation  that  a  marriage  engagement  had  been 
entered  into  by  the  parties 172 

failure  to  expressly  deny  material  allegation  of  bill  does 
not  obviate  necessity  of  proof 172 

what  recital  of  contract  does  not  show  existence  of  mar- 
riage engagement — when  sale  of  part  of  property  does 
not  rescind  ante-nuptial  contract 173 

APPEALS  AND  ERRORS. 

general  rule  as  to  procedure  in  lower  court  where  a  judg- 
ment is  reversed  and  the  cause  remanded 55 

a  trustee  has  an  appealable  interest  if  he  believes  an  in- 
heritance tax  assessed  is  unjust 139 

section  96  of  Local  Improvement  act  does  not  control  re- 
view of  judgments  for  delinquent  assessments 224 

the  failure  to  serve  a  copy  of  precipe  for  record  is  not  a 
ground  for  dismissing  writ  of  error 224 

procuring  supersedeas  not  a  condition  precedent  to  right 
to  prosecute  writ  of  error  to  review  tax  judgment 224 

point  not  raised  in  the  Appellate  Court'  cannot  be  raised 
in  the  Supreme  Court — when  instruction  does  not  au- 
thorize a  verdict  for  negligence  not  charged 248 

fact  that  mechanic's  lien  suit  is  pending  is  not  ground  for 
dismissing  action  at  law  on  the  contract 259 

when  question  of  failure  to  prove  contractor's  license  can 
not  be  considered  by  a  court  of  review 259 

when  refusal  of  an  instruction  stating  difference  between 
murder  and  manslaughter  is  harmless — when  Supreme 
Court  will  not  reverse  on  the  evidence 324 

when  the  appellee  in  inheritance  tax  case  cannot  question 
rulings  by  assigning  cross-errors 335 

an  act  of  the  defendant  cannot  operate  to  release  error 
in  dismissing  complainant's  bill 5QI 

when  the  defendant  to  application  to  register  title  cannot 
complain  because  certain  defaulted  defendants  were  not 
properly  brought  in   •  •  •  5°4 

party  who  presents  bill  of  exceptions  in  time  is  not  preju- 
diced by  delay  of  judge — time  when  bill  of  exceptions 
was  signed  must  affirmatively  appear  from  the  record..   548 
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APPEALS  AND  ERRORS.— Continued.  page. 

mere  absence  of  trial  judge  does  not  authorize  another 
judge  to  sign  the  bill  of  exceptions  but  the  other  judge 
may  extend  the  time  for  filing  the  bill 548 

rule  where  trial  judge  signs  bill  of  exceptions  nunc  pro 
tunc  as  of  date  of  its  presentation — when  bill  of  excep- 
tions is  not  properly  in  the  record 549 

when  freehold  is  not  involved  on  bill  to  redeem 564 

when  interest  of  State  in  suit  justifies  a  direct  appeal  to 
the  Supreme  Court 592 

when  denial  of  writ  of  mandamus  is  proper 593 

APPEARANCE. 

an  appearance  for  any  other  purpose  than  to  question  the 
jurisdiction  of  the  court  is  general 32 

APPROPRIATIONS. 

Omnibus  Appropriations  act  applies  to  appropriations  to 

the  State  Board  of  Agriculture 592 

appropriations  to  the  State  Board  of  Agriculture  are  for 

specific  purposes   .' 593 

ASSESSMENT  COMPANIES.— See  BENEFIT  SOCIETIES. 

ATTACHMENT. 

when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 

attachment  by  creditor  of  depositor 585 

a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment 
is  no  defense  to  action  of  trover 585 

ATTORNEYS  AT  LAW. 

when  complainant  in  a  bill  to  construe  will  is  entitled  to 
have  her  solicitor's  fees  paid  by  the  estate 205 

ATTORNEYS  IN  FACT. 

one  dealing  with  an  attorney  in  fact  is  bound  to  know  his 
authority — unauthorized  exercise  of  power  of  sale  does 
not  effect  an  equitable  conversion  of  land  into  money..   106 

BAILMENTS. 

section  2  of  Warehouse  Receipts  act  was  intended  for  the 

protection  of  holders  and  purchasers 584 

failure  to  state  rate  of  storage  charges  does  not  render  a 

warehouse  receipt  non-negotiable 584 
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BAILMENTS.— Continued.  page. 

what  equivalent  to  statement  that  goods  will  be  delivered 
to  depositor  or  his  order — when  warehouse  receipt  suf- 
ficiently states  location  of  warehouse 584 

distinction  between  negotiable  and  non-negotiable  receipts.  585 

when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 
attachment  by  creditor  of  depositor 585 

a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment 
is  no  defense  to  an  action  of  trover 585  ' 

BENEFIT  SOCIETIES. 

term  "legal  representatives,"  used  in  a  benefit  certificate, 
must  be  given  meaning  of  "executors  and  administra- 
tors" in  absence  of  anything  to  indicate  the  contrary..  542 

when  an  insurance  contract  is  an  Illinois  contract — sec- 
tion 25  of  Assessment  Companies  act  of  1893  does  not 
exempt  insurance  money  from  claims  of  creditors 542 

BILLS  AND  NOTES. 

failure  to  state  rate  of  storage  does  not  render  a  ware- 
house receipt  non-negotiable 584 

section  2  of  Warehouse  Receipts  act  was  intended  to  pro- 
tect holders  and  purchasers 584 

distinction  between  negotiable  and  non-negotiable  receipts.  585 

BILLS  OF  EXCEPTIONS. 

party  who  presents  bill  in  time  is  nojt  prejudiced  by  delay 
of  judge — time  when  bill  of  exceptions  was  signed  must 
affirmatively  appear  from  the  record 548 

mere  absence  of  trial  judge  does  not  authorize  another 
judge  to  sign  the  bill  of  exceptions  but  the  other  judge 
may  extend  the  time  for  filing  the  bill 548 

rule  where  trial  judge  signs  bill  of  exceptions  nunc  pro 
tunc  as  of  date  of  its  presentation — when  bill  of  excep- 
tions is  not  properly  in  the  record 549 

BUILDING  CONTRACTS. 

a  failure  to  perform  a  building  contract  cannot  be  based 
upon   changes  ordered  by  the  owner — construction   of 

words  "to  the  satisfaction"  of  the  owner 259 

contractor  is  not  held  to  literal  compliance  with  contract.  259 
when  question  of  failure  to  prove  contractor's  license  can 
not  be  considered  by  court  of  review 259 
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BURDEN  OF  PROOF.  page. 

when  instruction  as  to  burden  of  proof  properly  refused.  483 

CARRIERS.— See   RAILROADS. 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 

People  v.  Chicago,  Indiana  and  Southern  Railroad  Co. 
265  111.  528,  controls  the  decision  in  People  v.  Chicago 
and  Eastern  Illinois  Railroad  Co 69 

People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497, 
controls  the  case  of  People  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co 120 

CEMETERIES. 

property  of  a  cemetery  association  is  subject  to  a  special 
tax  unless  exempt  by  its  charter 32 

CHANCERY.— See  EQUITY. 

CHANGE  OF  VENUE. 

it  will  not  be  presumed  that  a  judge  hearing  a  case  on 
change  of  venue  acted  without  being  called  in 272 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CIVIL  SERVICE. 

members  of  State  Board  of  Agriculture  are  not  State  offi- 
cers nor  are  its  employees  in  the  service  of  the  State . .  593 

CLERKS  OF  COURT.— See  COURTS. 

CLOUD  ON  TITLE. 

when  bill  to  quiet  title  need  not  allege  invalidity  of  tax 
deeds — section  18  of  the  Evidence  act  does  not  apply 
to  copies  of  recorded  deeds 24 

copy  of  deed,  to  be  admissible  under  section  36  of  Con- 
veyances act,  must  be  certified  by  the  recorder 24 

what  items  should  be  re-paid  to  holder  of  tax  deeds 25. 

* 

COLLATERAL  ATTACK. 

when  decree  of  divorce  cannot  be  attacked  collaterally..     49 

COMMERCE. 

State  has  exclusive  jurisdiction  over  commerce  within  its 
borders — when  contract  as  to  switching  service  will  be 
enforced  as  to  State  commerce 515 


Digiti 


zed  by  G00gk 


2K  HL]  index.  653 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONFIDENCE  GAME.                                                            pace. 
charge  that  accused  obtained  money  by  means  of  the  con- 
fidence game  is  not  sustained  by  proof  that  what  he  ob- 
tained was  a  check 438 

CONSTITUTIONAL  LAW. 

board  of  assessors  provision  of  section  58  of  the  Primary 
Election  law  is  not  invalid "90 

act  of  1913,  for  transfer  of  pupils  to  a  high  school  in  an- 
other district,  is  not  invalid 164 

payment  of  tuition  of  pupils  transferred  to  outside  high 
school  is  a  corporate  purpose 164 

fact  that  district  may  not  have  funds  to  transfer  all  pupils 
does  not  render  act  of  1913  discriminatory 164 

provision  requiring  section  amended  to  be  inserted  in  the 
new  act,  construed  as  referring  to  section  as  amended 
and  not  as  before  amendment. : 256 

courts  cannot  set  aside  a  law  as  contrary  to  public  inter- 
est— legislature  has  the  power  to  prohibit  the  name  of  a 
candidate  from  appearing  twice  on  the  same  ballot 372 

the  legislative  policy  has  been  to  preserve  the  integrity  of 
political  parties  372 

person  cannot  be  a  candidate  of  two  political  parties  for 
same  office  on  the  official  ballot 372 

when  a  law  is  uniform — what  is  a  general  law 384 

purpose  of  the  provisions  of  the  constitution  relating  to 
fees  of  township  officers 384 

statute  authorizing  board  of  auditors  to  fix  the  compensa- 
tion of  town  collector  is  invalid 384 

amendment  of  191 3  to  sections  57  and  58  of  Local  Im- 
provement act  is  not  invalid,  as  vesting  power  to  make 
improvements  in  the  board  of  local  improvements 405 

sections  57  and  58  of  the  Local  Improvement  act  are  not 
invalid,  as  destroying  vested  rights  of  defense.  .* 406 

section  21  of  the  Inheritance  Tax  law,  as  applied  to  the 
county  treasurer  of  Cook  county,  is  invalid 444 

section  6  of  Primary  Election  law,  providing  for  a  pri- 
mary six  weeks  before  the  election,  is  inoperative  and 
void  as  applied  to  judicial  offices 46° 

when  act  of  legislature  must  be  declared  void 460 

act  of  191 3,  with  reference  to  apportionment  of  cost  of 
construction  between  adjoining  districts,  is  valid 537 

when  constitutional  provision  as  to  notice  of  a  proceed- 
ing is  satisfied  by  notice  to  drainage  district 537 
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CONSTITUTIONAL  LAW.— Continued.  page. 

courts  cannot  supply  a  meaning  not  ascertainable  from 
the  act — when  an  act  is  void  although  it  appears,  on  its 
face,  to  have  a  meaning 461 

who  are  "corporate  authorities"  of  a  municipality — con- 
stitution does  not  prevent  enforcement  of  a  legal  obli- 
gation of  a  municipality  without  consent  of  tax-payers.  536 

General  Assembly  may  require  upper  drainage  district  to 
contribute  to  the  cost  of  the  outlet  of  the  lower  district 
in  proportion  to  the  benefits  received 537 

the  power  of  appointment  to  office  is  a  privilege  or  fran- 
chise not  belonging  to  citizens  generally 593 

when  ordinance  granting  right  to  construct  tunnels  under 
street  is  not  ultra  vires  nor  unconstitutional 609 

CONSTRUCTION.— See  TAXES. 

of  a  will,  as  to  when  children  take  a  vested  remainder 
with  executory  devises  over — when  death  without  issue 
means  death  before  the  life  tenant  dies 12 

of  section  36  of  the  Conveyances  act,  as  requiring  copy 
of  deed  to  be  certified  by  the  recorder  to  be  admissible.     24 

of  section  18  of  Evidence  act,  as  not  applying  to  copies  of 
recorded  deeds  24 

purpose  of  section  58  of  the  Primary  law — petition  for 
nomination  fixes  status  of  petitioner  as  a  candidate 89 

of  board  of  assessors  provision  of  section  58  of  the  Pri- 
mary Election  law,  as  not  being  invalid 90 

rule  where  a  repealed  statute  is  substantially  re-enacted 
in  the  repealing  act 98 

of  will,  as  to  when  testator's  daughter  has  a  life  estate  in 
entire  trust  fund — inheritance  tax 139 

of  act  of  1 91 3,  for  transfer  of  pupils  to  a  high  school  in 
another  district,  as  not  being  invalid 164 

of  act  of  191 3,  as  not  authorizing  directors  to  arbitrarily 
refuse  to  transfer  pupils  to  outside  high  school 164 

of  recital  in  ante-nuptial  contract,  as  not  showing  exist- 
ence of  marriage  engagement  between  the  parties 173 

section  43  and  the  proviso  to  section  169  of  Roads  and 
Bridges  act  of  191 3  do  not  postpone  taking  effect  of  act.  193 

statute  requiring  items  for  county  purposes  to  be  stated 
separately  must  receive  reasonable  construction 196 

extent  to  which  evidence  of  extrinsic  circumstances  is  ad- 
missible in  construing  a  deed 199 

when  provision  of  a  will  devising  an  estate  in  fee  does 
not  control — what  does  not  defeat  a  gift  over  after  a 
life  estate  205 
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CONSTRUCTION.— Continued.  page. 

of  statutory  warranty  deed,  as  conveying  a  life  estate 199 

there  may  be  a  gift  over  after  the  termination  of  a  life 
estate  in  personal  property 205 

of  section  96  of  Local  Improvement  act,  as  not  controll- 
ing review  of- judgments  for  delinquent  assessments...  224 

of  constitutional  provision  requiring  section  amended  to 
be  inserted  in  the  new  act \ 256 

of  building  contract,  as  to  meaning  of  words  "to  the  sat- 
isfaction" of  the  owner 259 

effect  must  be  given  to  ail  the  words  of  a  will  if  it  can 
be  done — court  may  look  to  circumstances  surrounding 
testator  and  beneficiaries 308 

of  clause  of  will,  as  contemplating  contingency  of  daugh- 
ter dying  before  the  testator 308 

a  construction  which  will  disinherit  the  lineal  heir  of  the 
testator  is  not  favored 309 

of  provision  of  will,  as  creating  implied  cross-remainders.  349 

of  section  9  of  article  13  of  the  Cities  and  Villages  act,  as 
to  when  city  election  should  be  held  in  cities  under  the 
commission  form  of  government 357 

of  the  Ballot  law,  as  prohibiting  one  person  from  being  a 
candidate  of  two  political  parties  for  the  same  office. . .'  372 

of  the  provisions  of  the  constitution  relating  to  the  fees 
of  township  officers 384 

of  statute  authorizing  board  of  auditors  to  fix  the  com- 
pensation of  the  town  collector,  as  being  invalid 384 

of  section  57  of  the  Local  Improvement  act  as  amended 
in  1913,  as  authorizing  a  new  assessment  even  though 
the  original  ordinance  was  void 405 

of  sections  57  and  58  of  the  Local  Improvement  act  as 
amended  in  191 3,  as  being  retrospective  in  operation 
and  as  not  being  invalid 405 

of  will,  as  creating  a  vested  remainder — when  life  tenant 
takes  also  a  share  of  the  remainder  in  fee 414 

of  Primary  Election  law  as  amended  in  191 3 — of  section  6 
of  such  law,  as  being  inoperative  and  void  as  applied  to  . 
judicial  offices 459>  460 

courts  cannot  supply  a  meaning  not  ascertainable  from 
the  act — when  an  act  is  void  though  it  appears  on  its 
face  to  have  a  meaning 461 

when  provision  that  an  act  repealed  cannot  be  revived  by 
repeal  of  the  repealing  act  does  not  apply — rule  as  to 
repeal  of  a  former  law  by  a  later  one 461 

of  section  25  of  Assessment  Companies  act  of  1893,  as  not 
exempting  insurance  money  from  claims  of  creditors..   542 
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CONSTRUCTION.— Continued.  pack. 

of  the  act  of  191 3,  with  reference  to  apportioning  cost  of 
construction  between  upper  and  lower  districts,  as  be- 
ing valid 537 

of  section  2  of  Warehouse  Receipts  act,  as  being  intended 
for  the  protection  of  holders  and  purchasers 584 

CONSTRUCTIVE  TRUSTS.— See  TRUSTS. 

CONTRACTS. 

complainant  in  bill  to  set  aside  ante-nuptial  contract  must 
prove  allegation  that  a  marriage  engagement  had  been 
entered  into  by  the  parties 173 

what  recital  of  an  ante-nuptial  contract  does  not  show  ex- 
istence of  marriage  engagement — when  sale  of  part  of 
property  does  not  rescind  ante-nuptial  contract 173 

when  oral  contract  to  convey  land  will  not  be  enforced..   189 

what  necessary  to  take  oral  contract  out  of  the  Statute  of 
Frauds  by  part  performance — mere  declarations  of  al- 
leged promisor  are  not  sufficient 189 

authority  of  an  agent  to  sell  land  must  be  in  writing — 
signing  undelivered  deed  does  not  satisfy  the  statute..  212 

to  constitute  part  performance,  possession  must  be  taken 
under  the  contract — what  acts  of  owner  of  land  are  not 
a  ratification  of  unauthorized  contract 212 

a  failure  to  perform  a  building  contract  cannot  be  based 
upon  changes  ordered  by  owner — construction  of  words 
"to  the  satisfaction"  of  the  owner 259 

contractor  is  not  held  to  literal  compliance  with  contract.  259 

when  question  of  failure  to  prove  contractor's  license  can 

not  be  considered  by  court  of  review 259 

'  demurrer  to  bill  does  not  admit  complainant's  construc- 
tion of  a  written  contract 287 

bill  for  specific  performance  is  properly  dismissed  if  rem- 
edy at  law  is  adequate — when  laches  is  a  good  defense.  288 

State  has  exclusive  jurisdiction  over  commerce  within  its 
borders — when  contract  as  to  switching  service  will  be 
enforced  as  to  State  commerce 515 

when  insurance  contract  is  an  Illinois  contract S42 

term  "legal  representatives,"  used  in  a  benefit  certificate, 
must  be  given  meaning  of  "executors  and  administra- 
tors" in  absence  of  anything  to  indicate  the  contrary...  542 

a  merchantable  title  does  not  mean  a  perfect  title — char- 
acter of  defect  in  abstract  of  title  which  will  justify  re- 
fusal to  perform  contract 600 

when  apparent  defect  with  regard  to  conveyance  by  an 
executor  is  cured  by  affidavit 600 
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CONVERSION.                                                                       page. 
when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 
attachment  by  creditor  of  depositor. .    585 

CONVEYANCES.— See  DEEDS. 

COSTS. 

what  items  should  be  re-paid  to  holder  of  tax  deeds 25 

decree  for  costs  to  be  paid  by  executor  in  due  course  of 
administration  should  not  order  an  execution 106 

COUNTIES.— See  TAXES. 

COURTS. 

courts  cannot  set  aside  a  law  as  contrary  to  public  inter- 
est, as  the  legislature  is  sole  judge  of  that  question...  372 

power  of  court  to  limit  number  of  witnesses  testifying  to 
value  in  an  action  for  damages  to  real  estate  from  con- 
struction and  operation  of  elevated  railroad 482 

party  who  presents  bill  of  exceptions  in  time  is  not  preju- 
diced by  delay  of  judge — time  when  bill  of  exceptions 
was  signed  must  affirmatively  appear  from  the  record..  548 

mere  absence  of  trial  judge  does  not  authorize  another 
judge  to  sign  bill  of  exceptions  but  the  other  judge  may 
extend  the  time  for  filing  the  bill 548 

rule  where  trial  judge  signs  bill  of  exceptions  nunc  pro 
tunc  as  of  date  of  its  presentation — when  bill  of  excep- 
tions is  not  properly,  in  the  record 549 

a  judgment  exists  from  time  court  acts — judgment  need 
not  be  formally  written  up  before  execution  is  issued..  628 

Supreme  Court  will  take  judicial  notice  that  court  records 
are  frequently  not  written  up  during  the  term 628 

failure  of  clerk  to  write  up  judgment  within  a  particular 
time  does  not  invalidate  judgment  or  execution 628 

the  court  loses  power  over  its  judgments  after  the  term — 
the  clerk  may  write  up  judgment  after  next  succeeding 
term  without  a  nunc  pro  tunc  order 629 

when  constitutional  provision  as  to  preservation  of  court 
proceedings  in  English  language  does  not  apply 629 

when  mandamus  will  issue  to  compel  court  to  expunge  an 
order  that  a  previous  judgment  shall  not  be  written  up 
by  the  clerk 629 

whether  court  should  vacate  judgment  for  errors  of  fact 

cannot  be  determined  by  writ  of  mandamus 629 

266  -  42 
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CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW.  page. 

circumstantial  evidence  should  exclude  any  reasonable 
doubt  of  the  defendant's  guilt — instruction  condemned 
by  the  Supreme  Court  should  not  be  given 70 

the  defense  of  alibi  is  not  one  which  merely  casts  a  doubt 
on  the  case  made  by  the  People 70 

the  defendant  is  entitled  to  an  observance  of  the  statute 
as  to  the  returning  of  a  sealed  verdict 70 

when  written  evidence  must  be  presumed  to  tend  to  sus- 
tain the  verdict 103 

character  of  place  as  house  of  assignation  may  be  proved 
by  circumstantial  evidence 103 

information  for  contributing  to  delinquency  of  child  must 
aver  that  defendant  stood  in  loco  parentis 148 

trial  must  be  conducted  without  serious  error  where  the 
chief  witness  is  a  self-confessed  thief 216 

oral  testimony  that  a  certain  company  is  a  corporation  is 
not  admissible  if  objected  to 216 

search  warrant  and  return  not  admissible  as  tending  to 
prove  the  issue  of  receiving  stolen  property 216 

opinion  of  officer  that  he  did  not  make  a  very  good  search 
is  not  competent  evidence 216 

what  questions  asked  on  cross-examination  of  the  defend- 
ant are  improper 217 

when  instruction  is  not  improper  as  singling  out  the  tes- 
timony of  the  defendant — when  instruction  directing  a 
verdict  is  improper 217 

what  does  not  justify  an  inference  that  verdict  was  based 
solely  upon  receipt  of  stolen  property  of  private  person.  217 

when  an  instruction  that  the  defendant  cannot  lawfully  be 
convicted  as  to  part  of  the  charge  should  be  given 217 

what  testimony  admissible  as  showing  defendant's  knowl- 
edge and  intent — when  refusal  to  strike  out  answer  as 
to  belief  of  witness  is  proper 218 

when  a  person  cannot  escape  consequences  of  killing  by 
setting  up  a  claim  of  self-defense — when  the  Supreme 
Court  will  not  reverse  on  the  evidence 324 

when  instruction  as  to  what  does  not  justify  killing  is  not 
erroneous — what  necessary  to  justify  killing  though  de- 
ceased was  the  assailant 324 

when  refusal  of  an  instruction  stating  difference  between 
murder  and  manslaughter  is  harmless. 324 

instruction  as  to  impeaching  a  witness  should  refer  to  his 
"reputation"  for  veracity  and  not  to  bis  "character"..  324 
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CRIMINAL  LAW.— Continued.  page. 

when  motion  for  discharge  of  prisoner  for  delay  in  prose- 
cution is  properly  overruled 420 

when  former  indictment  does  not  authorize  a  conviction 
for  the  offense  charged  in  new  indictment — what  evi- 
dence competent  in  forgery  case  to  show  intent 420 

when  People  cannot  be  required  to  elect  as  to  which  of 
counts  for  forgery  they  will  rely  on — when  introduction 
of  records  of  conviction  for  other  forgeries  is  proper . .  420 

when  instruction  is  not  objectionable  as  singling  out  the 
testimony  of  the  accused 420 

proof  of  other  crimes,  admitted  to  show  intent,  need  not 
establish  them  beyond  reasonable  doubt — when  instruc- 
tion as  to  circumstantial  evidence  need  not  be  given.  ..421 

when  Supreme  Court  cannot  consider  alleged  error  in  al- 
lowing certain  book  to  go  to  the  jury 421 

Statute  of  Limitations  does  not  run  against  the  crime  of 
forgery — effect  of  punishment  for  other  forgeries 421 

charge  that  accused  obtained  money  by  means  of  the  con- 
fidence game  is  not  sustained  by  proof  that  what  he  ob- 
tained was  a  check 43$ 

CROSS-ERRORS. 

when  appellee  in  an  inheritance  tax  case  cannot  question 
rulings  by  assigning  cross-errors 335 

CROSS-REMAINDERS. 

express  words  of  limitation  are  not  necessary  to  create 
cross-remainders — when  provision  of  a  will  creates  im- 
plied cross-remainders  349 

DAMAGES. 

what  evidence  is  not  material  in  an  action  against  saloon- 
keeper for  damages  for  injury  to  means  of  support...     49 

when  an  instruction  does  not  authorize  verdict  for  negli- 
gence not  charged  in  the  declaration 248 

when  refusal  to  permit  proof  of  condition  of  property  at 
time  of  trial  is  not  error  in  action  to  recover  damages 
to  real  estate  from  elevated  railroad 482 

when  refusal  of  evidence  to  prove  that  decrease  in  rents 
was  due  to  mismanagement  is^  not  error — when  court 
may  limit  number  of  witnesses . .  482 

signing  frontage  consent  to  construction  of  elevated  rail- 
road does  not  operate  as  a  release  of  damages 482 

when  recovery  of  interest  is  unauthorized  in  action  for 
damages  to  real  estate 482 
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DAMAGES.— Continued.                                                             pace. 
when  an  instruction  as  to  considering  elements  of  benefits 
or  damages  is  erroneous — what  instructions  as  to  ques- 
tion of  damages  need  not  be  given 483 

what  must  be  considered  by  jury  as  a  special  benefit 483 

when  instruction  as  to  burden  of  proof  is  properly  refused.  483 

DEBTOR  AND  CREDITOR. 

section  25  of  the  Assessment  Companies  act  of  1893  does 
not  exempt  insurance  money  from  claims  of  creditors..  542 

when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 
attachment  by  creditor  of  depositor 585 

a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment  is 
no  defense  to  an  action  of  trover 585 

DEEDS. 

determinable  quality  of  estate  follows  conveyance  thereof.     12 
copy  of  deed,  to  be  admissible  under  section  36  of  Con- 
veyances act,  must  be  certified  by  the  recorder 24 

section  18  of  the  Evidence  act  does  not  apply  to  copies  ot 

recorded  deeds    24 

when  deeds  will  be  set  aside  as  obtained  by  fraud 39 

what  necessary  to  valid  delivery  of  deed 44 

a  statutory  warranty  deed  is  deemed  to  convey  a  fee  un- 
less a  less  estate  is  limited — when  a  statutory  warranty 

deed  conveys  a  life  estate 199 

extent  to  which  evidence  of  extrinsic  circumstances  is  ad- 
missible in  construing  a  deed 199 

DEFINITIONS. 

vested  and  contingent  remainders  defined 12 

DELINQUENT  CHILDREN. 

information  for  contributing  to  delinquency  of  child  must 
aver  that  defendant  stood  in  loco  parentis 148 

DELIVERY.— See  DEEDS. 

DRAINAGE. 

power  of  jury  on  appeal  by  a  land  owner  under  section  25 
of  Farm  Drainage  act — when  a  tax  spread  on  changed 
classification  is  invalid 229 

lands  of  which  one  drainage  commissioner  is  a  tenant  in 
common  must  be  treated  the  same  as  other  lands 229 
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DRAINAGE—  Continued.  page. 

the  payment  of  one  drainage  assessment  does  not  preclude 
objections  to  a  new  one — when  drainage  commissioner 
is  not  estopped  to  object  to  assessment 229 

highway  commissioners  do  not  have  sole  power  to  grant 
right  of  way  for  drainage  ditch 399 

owner  of  fee  in  highway  is  not  required  to  take  the  in- 
itiative to  have  his  damages  assessed 399 

when  injunction  to  prevent  laying  of  drainage  tile  in  the 
highway  is  a  proper  remedy 400 

who  are  "corporate  authorities"  of  a  municipality — con- 
stitution does  not  prevent  enforcement  of  a  legal  obli- 
gation of  a  municipality  without  consent  of  the  people.   536 

General  Assembly  may  require  upper  district  to  contribute 
toward  cost  of  outlet  of  lower  district  in  proportion  to 
benefits  received  by  lands  in  upper  district 537 

act  of  1 91 3,  with  reference  to  apportionment  of  cost  of 
construction  between  adjoining  districts,  is  valid 537 

when  constitutional  provision  as  to  notice  of  a  proceed- 
ing is  satisfied  by  notice  to  drainage  district 537 

DRAM-SHOPS. 

what  evidence  in  damage  suit  against  saloon-keeper  tends 
to  show  that  deceased  died  of  delirium  tremens 49 

what  evidence  is  not  material  in  action  for  damages  for 
injury  to  means  of  support — when  a  decree  of  divorce 
cannot  be  attacked  collaterally 49 

when  instructions  in  an  action  for  damages  for  injury  to 
means  of  support  need  not  set  out  section  9  of  Dram- 
shop act  in  full 49 

DUE  PROCESS. 

when  constitutional  provision  as  to  notice  of  a  proceed- 
ing is  satisfied  by  notice  to  drainage  district 537 

a  hearing  must  be  had  before  Public  Utilities  Commission 
before  physical  railroad  connection  can  be  compelled— 
record  must  be  kept  and  testimony  taken  down 567 

final  order  compelling  track  connections  must  not  be  made 
on  an  ex  parte  hearing 567 

ELECTIONS. 

purpose  of  section  58  of  the  Primary  law — petition  for 

nomination  fixes  status  of  petitioner  as  a  candidate 89 

Primary  Election  law  does  not  fix  any  qualifications  for 

office  but  merely  provides  a  method  of  nomination 90 
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ELECTIONS.— Continued.  page. 

board  of  assessors  provision  of  section  58  of  the  Primary 
Election  law  is  not  invalid 90 

notice  and  ballot  for  hard  roads  election  must  agree  but 
need  not  follow  the  language  of  the  statute 98 

rule  as  to  service  of  process  where  a  necessary  party  to 
an  election  contest  has  left  the  State — who  is  not  a  nec- 
essary party  to  election  contest 186 

when  town  clerk  is  bound  to  submit  proposition  to  a  vote 
of  the  people — the  town  clerk  cannot  go  behind  face  of 
petition  to  determine  its  legality 272 

mandamus  is  a  proper  remedy  to  compel  a  town  clerk  to 
perform  a  mere  ministerial  act 272 

when  judgment  will  not  be  reversed  on  the  ground  that 
the  cause  has  become  a  moot  case 272 

when  city  election  in  cities  under  the  commission  form  of 
government  should  be  held 357 

proviso  of  statute  relating  to  election  in  cities  which  in- 
clude a  town  or  towns,  construed  as  meaning  a  whole 
town  or  towns  and  not  parts  of  towns 357 

legislature  has  the  power  to  prohibit  the  name  of  a  can- 
didate from  appearing  twice  on  the  same  ballot 372 

the  legislative  policy  has  been  to  preserve  the  integrity  of 
political  parties  372 

person  cannot  be  a  candidate  of  two  political  parties  for 
same  office  on  the  official  ballot 372 

Primary  Election  law  was  intended  to  provide  a  means 
for  nomination  of  candidates  by  political  parties 459 

time  when  result  of  primary  election  must  be  communi- 
cated to  officer  charged  with  duty  of  printing  ballots..  459 

when  the  result  must  be  officially  determined  undei;  sec- 
tions 56  and  57  of  the  Primary  Election  law 459 

effect  of  amendment  of  section  6  of  Primary  Election  law 
in  1 91 3 — provision  for  primary  three  weeks  before  gen- 
eral election  cannot  be  enforced  as  to  judicial  offices..  459 

section  6  of  the  Primary  Election  law  is  inoperative  and 
void  as  applied  to  judicial  offices 460 

the  nomination  of  candidates  for  judicial  offices  must  be 
made  under  the  Ballot  act  of  1891 460 

purpose  cf  provision  of  the  Primary  Election  law  for  the 
nomination  of  candidates  by  petition 460 

Primary  Election  law  did  not  expressly  or  by  implication 
repeal  the  Ballot  act  of  1891 460 

notice  of  election  on  the  proposition  to  organize  a  high 
school  district  need  not  be  dated 506 

what  allegations  of  fact  do  not  show  election  illegal 507 
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ELECTIONS.— Continued.  page. 

description  of  lands  by  use  of  common  abbreviations  does 

not  invalidate  a  notice  of  election 506 

notice  of  election  need  not  specify  act  under  which  the 

high  school  district  is  to  be  organized 506 

when  but  one  polling  place  is  required  for  an  election  to 

organize  a  high  school  district 507 

the  fact  that  weather  conditions  on  election  day  were  very 

bad  does  not  necessarily  invalidate  election 507 

ELEVATED  RAILROADS.— See  DAMAGES. 

EMINENT  DOMAIN. 

highway  commissioners  do  not  have  sole  power  to  grant 
right  of  way  for  drainage  ditch 399 

owner  of  fee  in  highway  is  not  required  to  take  the  in- 
itiative to  have  his  damages  assessed 399 

EQUITABLE  CONVERSION. 

unauthorized  exercise  of  power  of  sale  does  not  effect  an 
equitable  conversion  of  land  into  money — one  dealing 
with  an  attorney  in  fact  must  know  his  authority 106 

EQUITY. 

when  deeds  will  be  set  aside  as  obtained  by  fraud 39 

what  necessary  to  valid  delivery  of  deed 44 

when  oral  contract  to  convey  land  will  not  be  enforced..   189 

what  necessary  to  take  oral  contract  out  of  the  Statute  of 
Frauds  by  part  performance — mere  declarations  of  al- 
leged promisor  are  not  sufficient 189 

when  the  promise  to  make  a  gift  of  land  will  not  be  en- 
forced— when  collecting  rents  and  paying  taxes  do  not 
show  possession   189 

when  complainant  in  bill  to  construe  a  will  is  entitled  to 
have  her  solicitor's  fees  paid  by  the  estate 205 

demurrer  to  bill  does  not  admit  complainant's  construc- 
tion of  written  contract 287 

what  suits  involving  patents  are  within  jurisdiction  of  the 
State  courts — when  State  court  has  no  jurisdiction 287 

bill  is  properly  dismissed  if  remedy  at  law  by  action  for 
damages  is  adequate — when  laches  is  a  good  defense . .  288 

proponents  not  limited  to  subscribing  witnesses  on  appeal 
to  circuit  court  from  order  denying  probate 304 

courts  of  equity  were  established  to  protect  and  enforce 
equitable  rights — jurisdiction  of  court  of  law  to  protect 
equitable  rights  must  be  conferred  by  statute 443 
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EQUITY.— Continued.  pace. 

right  of  a  tax-payer  to  prevent  a  misapplication  of  public 
money  is  purely  equitable — when  tax-payer  may  enjoin 
misapplication  of  public  money 443 

fact  that  tax-payer  has  not  contributed  to  fund  does  not 
preclude  him  from  enjoining  its  misapplication 443 

tax-payer  is  not  precluded  from  bringing  suit  because  the 
State  Auditor  might  have  brought  it 443 

a  merchantable  title  does  not  mean  a  perfect  title — char- 
acter of  defect  in  abstract  of  title  which  will  justify  re- 
fusal to  perform  contract 600 

when  apparent  defect  with  regard  to  a  conveyance  by  an 
executor  is  cured  by  affidavit 600 

ESTOPPEL. 

when  drainage  commissioner  is  not  estopped  to  object  to 
drainage  assessment   229 

EVIDENCE. 

copy  of  deed,  to  be  admissible  under  section  36  of  Con- 
veyances act,  must  be  certified  by  the  recorder 24 

section  18  of  the  Evidence  act  does  not  apply  to  copies  of 
recorded  deeds 24 

when  deeds  will  be  set  aside  as  obtained  by  fraud 39 

what  necessary  to  valid  delivery  of  deed 44 

what  evidence  in  damage  suit  against  saloon-keeper  tends 
to  show  that  deceased  died  of  delirium  tremens 49 

what  evidence  is  not  material  in  action  for. damages  for 
injury  to  means  of  support — when  a  decree  of  divorce 
cannot  be  attacked  collaterally 49 

circumstantial  evidence  should  exclude  any  reasonable 
doubt  of  the  defendant's  guilt 70 

the  defense  of  alibi  is  not  one  which  merely  casts  a  doubt 
on  the  case  made  by  the  People 70 

putting  title  to  land  in  name  of  purchaser's  wife  raises 
presumption  of  a  gift  or  advancement — declarations  of 
purchaser  before  transaction  are  competent 76 

after-declarations  of  a  real  purchaser  cannot  control  prior 
transactions — when  after-declarations  of  nominal  gran- 
tee are  admissible 76 

declarations  of  the  nominal  grantee  must  be  direct  and 
certain— the  burden  of  establishing  a  resulting  trust  is 
upon  him  who  asserts  it 76 

what  fact  is  not  conclusive  of  the  existence  of  a  result- 
ing trust — when  the  real  purchaser  cannot  claim  a  re- 
sulting trust 77 
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EVIDENCE.— Continued.  pace. 

when  a  resulting  trust  will  not  be  held  to  be  sufficiently 
established    76 

what  testimony  by  the  real  purchaser  is  inconsistent  with 
the  claim  of  a  resulting  trust 77 

partnership  signature  is  not  presumed  to  have  been  writ- 
ten after  the  partnership  ceased 94 

when  written  evidence  must  be  presumed  to  tend  to  sus- 
tain verdict  in  a  criminal  case 103 

the  character  of  a  place  as  a  house  of  assignation  may  be 
proved  by  circumstantial  evidence 103 

complainant  in  bill  to  set  aside  ante-nuptial  contract  must 
prove  allegation  that  a  marriage  engagement  had  been 
entered  into  by  the  parties 172 

failure  to  expressly  deny  material  allegations  of  bill  does 
not  obviate  necessity  of  proof 172 

extent  to  which  evidence  of  extrinsic  circumstances  is  ad- 
missible in  construing  a  deed 199 

oral  testimony  that  a  certain  company  is  a  corporation  is 
not  admissible  if  objected  to 216 

search  warrant  and  return  not  admissible  as  tending  to 
prove  the  issue  of  receiving  stolen  property 216 

opinion  of  officer  that  he  did  not  make  a  very  good  search 
is  not  competent  evidence 216 

what  questions  asked  on  cross-examination  of  defendant 
are  improper   217 

proponents  not  limited  to  subscribing  witnesses  on  appeal 
to  circuit  court  from  order  denying  probate 304 

when  fact  that  legatee  of  personal  property  has  received 
the  same  in  trust  may  be  proved  by  parol  evidence. ... .  334 

ordinance  passed  under  express  power  is  presumed  valid.  365 

an  abstract  of  title  is  presumed  to  have  been  signed  on 
the  day  it  bears  date 392 

what  evidence  competent  in  forgery  case  to  show  intent — 
when  introduction  of  records  of  a  conviction  for  other 
forgeries  is  proper 42o 

proof  of  other  crimes,  admitted  to  show  intent,  need  not 
establish  them  beyond  a  reasonable  doubt 421 

charge  that  accused  obtained  money  by  means  of  the  con- 
fidence game  is  not  sustained  by  proof  that  what  he  ob- 
tained was  a  check •  •  • 43° 

power  of  court  to  limit  number  of  witnesses  testifying  to 
question  of  value  in  action  for  damages  to  real  estate 
from  construction  of  elevated  railroad 482 

when  refusal  to  permit  proof  of  condition  of  property  at 
time  of  trial  is  not  error 482 
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EVIDENCE.— Continued.  PAGt 

when  refusal  of  evidence  to  prove  that  decrease  in  rents 

was  due  to  mismanagement  is  not  error 482 

what  facts  sufficient  to  establish  constructive  trust — what 

does  not  exonerate  personal  estate  from  payment  of  a 

mortgage  debt  522 

when  trial  court  should  permit  railroad  company  to  show 

amount  of  track  in  a  new  village  upon  application  for 

judgment  of  sale  for  taxes 557 

the  record  is  the  best  evidence  of  the  proceedings  of  the 

county  board   636 

what  evidence  is  competent  as  tending  to  show  that  a  tax 

levy  for  building  purposes  was  excessive 637 

EXECUTIONS. 

judgment  need  not  be  formally  written  up  by  the  clerk 

before  execution  is  issued 628 

failure  of  clerk  to  write  up  judgment  within  a  particular 

time  does  not  invalidate  judgment  or  execution 628 

EXECUTORS  AND  ADMINISTRATORS. 

land  cannot  be  purchased  by  executors  as  an  investment 
for  estate  in  absence  of  authority  in  the  will — when  the 
executor  or  administrator  may  purchase  land 600 

when  executors  buy  land  to  conserve  the  estate  they  do 
not  take  as  tenants  in  common 600 

FEES  AND  SALARIES. 

purpose  of  the  provisions  of  the  constitution  relating  to 
fees  of  township  officers 384 

statute  authorizing  board  of  auditors  to  fix  the  compen- 
sation of  town  collector  is  invalid 3&4 

a  public  officer  must  perform  his  duties  for  the  salary  an- 
nexed to  the  office 443 

the  duty  of  receiving  and  paying  over  inheritance  taxes 
is  merely  an  added  duty  of  the  county  treasurer 444 

section  21  of  the  Inheritance  Tax  law,  as  applied  to  the 
treasurer  of  Cook  county,  is  invalid — when  county  has 
no  interest  in  money  withheld  by  county  treasurer 444 

FIDUCIARY  RELATIONS. 

after  a  marriage  engagement  has  been  made  the  relation- 
ship of  the  parties  is  fiduciary 172 

complainant  in  bill  to  set  aside  ante-nuptial  contract  must 
prove  allegation  that  a  marriage  engagement  had  been 
entered  into  between  the  parties i/* 
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FORGERY.  page. 

when  a  former  indictment  does  not  authorize  conviction 
for  offense  charged  in  new  indictment — what  evidence 
competent  in  forgery  case  to  show  intent 420 

when  People  cannot  be  required  to  elect  as  to  which  of 
counts  for  forgery  they  will  rely  upon — when  records  of 
conviction  for  other  forgeries  are  competent 420 

the  Statute  of  Limitations  does  not  run  against  crime  of 
forgery — effect  of  punishment  for  other  forgeries 421 

FORMER  CASES. 

Kleinhans  v.  Kleinhans,  253  111.  620,  and  Golladay  v. 
Knock,  235  id.  142,  distinguished,  as  to  when  children 
have  vested  remainder  subject  to  executory  devise  over.     12 

People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497, 
followed,  as  to  power  of  county  board  to  levy  a  tax  to 
raise  fund  for  State  aid  roads 196,  98,     35 

Reins  v.  People,  30  111.  256,  Gott  v.  People,  187  id.  249, 
and  Farley  v.  People,  138  id.  97,  distinguished,  as  to 
rule  with  reference  to  returning  sealed  verdict 70 

Loehde  v.  Glos,  265  111.  401,  followed,  as  to  the  rule  that 
a  partnership  signature  is  not  presumed  to  have  been 
written  after  the  partnership  ceased 94 

Loehde  v.  Glos,  265  111.  401,  followed,  as  to  when  general 
objection  to  the  admission  of  an  abstract  of  title  is  not 
sufficient   121 

People  v.  Melville,  265  111.  176,  followed,  as  to  rule  that 
an  information  for  contributing  to  delinquency  of  child 
must  aver  that  defendant  stood  in  loco  parentis 148 

Burke  v.  Burke,  259  111.  262,  followed;  Wilce  v.  VanAn- 
den,  248  id.  358,  distinguished,  a,s  to  what  does  not  de- 
feat a  gift  over  after  a  life  estate 205 

People  v.  Chicago  Title  and  Trust  Co.  261  111.  392,  distin- 
guished, as  to  when  judgment  for  delinquent  taxes  is 
not  sufficient    224 

People  v.  Cairo,  Vincennes  and  Chicago  Railway  Co.  265 
HI.  634,  followed,  as  to  what  does  not  invalidate  hard 
roads  tax  240 

People  v.  Kankakee  and  Seneca  Railroad  Co.  265  111.  497, 
and  People  v.  Illinois  Central  Railroad  Co.  id.  429,  fol- 
lowed, as  to  validity  of  certain  taxes 241 

Freitag  v.  Union  Stock  Yards  Co.  262  111.  551,  followed, 
as  to  what  is  meant  by  provision  of  constitution  requir- 
ing section  amended  to  be  inserted  in  the  new  act 256 

Tugman  v.  Chicago,  78  111.  405,  distinguished,  as  to  when 
ordinance  is  not  void  as  discriminatory 365 
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FORMER  CASES.— Continued.  page. 

People  v.  Wanek,  241  111.  529,  distinguished,  as  to  rule 
that  a  town  clerk  cannot  go  behind  face  of  petition  for 
an  election  to  determine  its  legality 272 

Cheney  v.  Teese,  108  111.  473,  and  Fussey  v.  White,  113 
id.  637,  distinguished,  as  to  when  provision  of  a  will 
creates  implied  cross-remainders 349 

Vansant  v.  Vanzant,  23  111.  536,  and  Bonnell  v.  Smith,  53 
id.  375>  distinguished,  as  to  separate  maintenance  de- 
cree not  depriving  defendant  of  his  homestead  estate . .  360 

Lory  v.  People,  229  111.  268,  and  People  v.  Warheld,  261 
id.  293,  followed,  as  to  rule  that  a  charge  of  obtaining 
money  by  the  confidence  game  is  not  sustained  by  proof 
that  what  was  obtained  was  a  check 438 

City  of  Chicago  v.  Allcock,  86  111.  384,  adhered  to,  as  to 
when  recovery  of  interest  if  unauthorized 482 

Eldorado,  Marion  and  Southwestern  Railroad  Co.  v.  Ev- 
erett, 225  111.  295,  explained,  as  to  what  must  be  con- 
sidered by  jury  as  a  special  benefit  to  real  estate 483 

Mooney  v.  Valentynovicz,  262  111.  355,  followed,  as  to 
when  written  assent  to  registration  of  a  title  need  not 
be   acknowledged 504 

People  v.  Golden  Rule,  114  111.  34,  distinguished,  as  to 
when  court  may,  during  the  term,  set  aside  order  grant- 
ing leave  to  file  information  in  quo  warranto 506 

People  v.  Carter,  264  111.  42,  followed,  as  to  when  but  one 
polling  place  is  required  for  election  to  organize  a  high 
school  district   507 

People  v.  Birch,  201  111.  81,  distinguished,  as  to  what  is 
not  a  delegation  of  discretionary  power 579 

People  v.  Hassler,  262  .111.  133,  distinguished,  as  to  when 
tax  for  building  purposes  is  illegal 637 

FRAUD.— See  STATUTE  OF  FRAUDS. 

when  deeds  will  be  set  aside  as  obtained  by  fraud 39 

tax-payer  charging  fraud  on  account  of  an  excessive  levy 
must  clearly  prove  it — what  does  not  show  that  a  tax 
levy  for  building  purposes  was  fraudulent 55 

FREEHOLD. 

when  freehold  is  not  involved  on  bill  to  redeem 564 

GARAGES. 

when  ordinance  regulating  location  of  public  garages  is 

not  unreasonable  or  discriminatory 365 

what  buildings  are  not  to  be  counted  as  buildings  not  used 

exclusively  for  residence  purposes , .  365 
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GARNISHMENT.                                                                      page. 
a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment 
is  no  defense  to  action  of  trover 585 

HARD  ROADS.— See  TAXES. 

HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS.— See  STREETS  AND  ALLEYS. 

highway  commissioners  do  not  have  sole  power  to  grant 
right  of  way  for  drainage  ditch 399 

owner  of  fee  in  highway  is  not  required  to  Ake  the  in- 
itiative to  have  his  damages  assessed 399 

when  injunction  to  prevent  laying  of  drainage  tile  in  the 
highway  is  a  proper  remedy 400 

HOMESTEAD. 

statutory  provision  for  homestead  stated — when  separate 
maintenance  decree  does  not  deprive  the  defendant  of 
his  estate  of  homestead 360 

sale  of  homestead  prei.iises  without  setting  off  the  home- 
stead is  void 360 

when  defendant  is  not  required  to  pay  amount  due  under 
alimony  decree  as  a  condition  precedent  to  his  right  to 
protect  his  homestead  estate 360 

HOUSES  OF  ASSIGNATION. 

the  character  of  a  place  as  a  house  of  assignation  may  be 
proved  by  circumstantial  evidence 103 

HUSBAND  AND  WIFE. 

putting  title  to  land  in  name  of  purchaser's  wife  raises 
presumption  of  a  gift  or  advancement 76 

when  a  resulting  trust  will  not  be  held  to  be  sufficiently 

.  established  by  the  evidence 76 

after  a  marriage  engagement  the  relationship  of  the  par- 
ties is  fiduciary 172 

complainant  in  bill  to  set  aside  ante-nuptial  contract  must 
prove  allegation  that  a  marriage  engagement  had  been 
entered  into  between  the  parties 172 

what  recital  of  contract  does  not  show  existence  of  mar- 
riage engagement — when  sale  of  part  of  property  does 
not  rescind  ante-nuptial  contract 173 

when  separate  maintenance  decree  does  not  deprive  de- 
fendant of  his  homestead  estate — separate  maintenance 
decree  for  alimony  is  same  as  any  other  money  decree.  360 
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HUSBAND  AND  WIFE.— Con  tinned.  page. 

when  defendant  is  not  obliged  to  pay  amount  due  for  ali- 
mony under  separate  maintenance  decree  as  a  condition 
precedent  to  his  right  to  protect  the  homestead  estate..  360 

IMPEACHMENT. 

instruction  as  to  impeaching  a  witness  should  refer  to  his 
"reputation"  for  veracity  and  not  to  his  "character" . .  324 

INDICTMENT. 

when  a  former  indictment  does  not  authorize  conviction 
of  offense  charged  in  new^one — when  a  motion  to  dis- 
charge prisoner  for  delay  in  trial  is  properly  overruled.  420 

charge  that  accused  obtained  money  by  means  of  the  con- 
fidence game  is  not  sustained  by  proof  that  what  he  re- 
ceived was  a  check 438 

INFORMATIONS. 

information  for  contributing  to  delinquency  of  child  must 
aver  that  defendant  stood  in  loco  parentis 148 

INHERITANCE  TAX. 

trustee  has  an  appealable  interest  if  he  believes  an  inher- 
itance tax  assessed  is  unjust — when  testator's  daughter 
has  a  life  estate  in  entire  trust  fund 139 

when  a  legatee  of  personal  property  receives  it  impressed 
with  a  trust — when  trust  in  personal  property  may  be 
proved  by  parol  evidence 334 

only  the  beneficial  interest  is  taxable — what  constitutes  a 
beneficial  interest   334 

equitable  principles  may  be  invoked  to  determine  question 
of  beneficial  interest 334 

when  legatee  is  not  liable  for  inheritance  tax 334 

when  question  of  inheritance  tax  is  not  affected  by  time 
of  making  declaration  of  trust 335 

when  appellee  in  an  inheritance  tax  case  cannot  question 
rulings  by  assigning  cross-errors 335 

the  duty  of  receiving  and  paying  over  inheritance  taxes  is 
merely  an  added  duty  of  the  county  treasurer 444 

section  21  of  Inheritance  Tax  law,  as  applied  to  treasurer 
of  Cook  county,  is  invalid — when  county  has  no  inter- 
est in  inheritance  tax  money  withheld  by  treasurer 444 

INJUNCTION. 

courts  of  equity  were  established  to  protect  and  enforce 
equitable  rights — jurisdiction  of  court  of  law  to  protect 
equitable  rights  must  be  conferred  by  statute 443 
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INJUNCTION.— Continued.  page. 

when  injunction  to  prevent  laying  of  drainage  tile  in  the 

highway  is  a  proper  remedy 400 

right  of  a  tax-payer  to  prevent  a  misapplication  of  public 

money  is  purely  equitable — when  tax-payer  may  enjoin 

misapplication  of  public  money 443 

fact  that  tax-payer  has  not  contributed  to  fund  does  not 

preclude  him  from  enjoining  its  misapplication 443 

tax-payer  is  not  precluded  from  bringing  suit  because  the 

State  Auditor  might  have  brought  it 443 

INSTRUCTIONS. 

when  instruction  in  action  for  damages  against  a  saloon- 
keeper for  injury  to  means  of  support  need  not  set  out 
section  9  of  Dram-shop  act  in  full 49 

an  instruction  condemned  by  the  Supreme  Court  should 
not  be  given,  even  though  the  giving  of  the  same  has- 
not  been  held  to  be  ground  for  reversal 70 

when  instruction  is  not  improper  as  singling  out  the  testi- 
mony of  the  defendant — when  an  instruction  directing 
a  verdict  is  improper 217 

when  instruction  that  defendant  cannot  lawfully  be  con- 
victed of  part  of  charge  should  be  given 217 

when  instruction  does  not  authorize  a  verdict  for  negli- 
gence not  charged  in  the  declaration 248 

when  instruction  as  to  what  does  not  justify  killing  is  not 
erroneous — what  necessary  to  justify  killing  though  de- 
ceased was  the  assailant 324 

when  refusal  of  an  instruction  stating  difference  between 
murder  and  manslaughter  is  harmless 324 

instruction  as  to  impeaching  a  witness  should  refer  to  his 
"reputation"  for  veracity  and  not  to  his  "character" . . .  324 

when  instruction  is  not  objectionable  as  singling  out  the 
testimony  of  the  accused 420 

when  refusal  of  instruction  as  to  circumstantial  evidence 
is  proper  421 

when  instruction  as  to  considering  elements  of  benefits  or 
damages  is  erroneous  in  action  for  damages  to  real  es- 
•  tate  from  construction  of  elevated  railroad 483 

when  instruction  as  to  damages  need  not  be  given — when 
instruction  as  to  burden  of  proof  is  properly  refused . .  483 

what  must  be  considered  by  jury  as  a  special  benefit  in  an 
action  for  damages  to  real  estate 483 

INSURANCE. 

term  "legal  representatives,"  used  in  a  benefit  certificate, 
must  be  given  meaning  of  "executors  and  administra- 
tors" in  absence  of  anything  to  indicate  the  contrary..  542 
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INSURANCE.— Continued.                                                         page. 
when  an  insurance  contract  is  an  Illinois  contract — sec- 
tion 25  of  Assessment  Companies  act  of  1893  does  not 
exempt  insurance  money  from  claims  of  creditors 542 

INTEREST. 

when  recovery  of  interest  is  unauthorized  in  action  for 
damages  to  real  estate  from  elevated  railroad 482 

JUDGMENTS  AND  DECREES. 

judgment  construed  as  not  being  against  property  of  rail- 
road company  not  liable  for  the  tax 35 

when  decree  of  divorce  cannot  be  attacked  collaterally..     49 

decree  for  costs  to  be  paid  by  executor  in  due  course  of 
administration  should  not  order  an  execution 106 

judgment  for  road  and  bridge  taxes  should  not  be  against 
all  the  property  of  a  railroad  company  in  the  county. .   113 

what  must  be  shown  in  judgment  for  delinquent  taxes — 
when  judgment  for  delinquent  taxes  is  not  sufficient. . .  224 

when  a  separate  maintenance  decree  does  not  deprive  de- 
fendant of  his  homestead  estate — separate  maintenance 
decree  for  alimony  is  same  as  any  other  money  decree.  360 

judgment  for  taxes  should  be  limited  to  the  property  of 
defendant  which  is  situated  in  the  taxing  district 558 

a  judgment  exists  from  the  time  the  court  acts — judg- 
ment need  not  be  formally  written  up  before  execution 
is  issued   628 

Supreme  Court  will  take  judicial  notice  that  court  rec- 
ords are  frequently  not  written  up  during  the  term 628 

failure  of  clerk  to  write  up  judgment  within  a  particular 
time  does  not  invalidate  judgment  or  execution 628 

court  loses  power  over  its  judgments  after  lapse  of  term — 
the  clerk  may  write  up  judgment  after  next  succeeding 
term  without  a  nunc  pro  tunc  order 629 

when  constitutional  provision  as  to  preservation  of  court 
proceedings  in  English  language  does  not  apply 629 

when  mandamus  will  issue  to  compel  court  to  expunge  an 
order  that  a  previous  judgment  shall  not  be  written  up      . 
by  the  clerk 629 

whether  court  should  vacate  judgment  for  errors  of  fact 
cannot  be  determined  by  writ  of  mandamus 629 

JUDICIAL  NOTICE. 

Supreme  Court  will  take  judicial  notice  that  court  rec- 
ords are  frequently  not  written  up  during  the  term ....  628 
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JUDICIAL  SALES.  page. 

sale  of  homestead  premises  without  setting  off  homestead 

is  void 760 

when  defendant  is.  not  obliged  to  pay  amount  due  for  ali- 
mony under  separate  maintenance  decree  as  a  condition 
precedent  to  his  right  to  protect  his  homestead  estate. .  360 

JURISDICTION. 

an  appearance  for  any  other  purpose  than  to  question  the 

jurisdiction  of  the  court  is  general 32 

question  of  sufficiency  of  notice  is  waived  in  a  tax  case 

by  filing  objections  to  the  merits 32 

what  suits  involving  patents  are  within  the  jurisdiction  of 

State  courts — when  State  court  has  no  jurisdiction...  287 
a  bill  for  specific  performance  is  properly  dismissed  if  the 

remedy  at  law  is  adequate 288 

when  freehold  is  not  involved  on  bill  to  redeem 564 

when  interest  of  State  in  result  of  suit  justifies  a  direct 

appeal  to  the  Supreme  Court 592 

whether  court  should  vacate  judgment  for  errors  of  fact 

cannot  be  determined  by  writ  of  mandamus 629 

when  mandamus  will  issue  to  compel  court  to  expunge  an 

order  that  a  previous  judgment  shall  not  be  written  up 

by  the  clerk 629 

LACHES. 

when  laches  is  a  good  defense  to  bill  to  enforce  complain- 
ant's alleged  rights  under  written  contract 288 

when  mere  delay  is  not  a  bar  to  asserting  title  to  land. . .  415 

LIMITATIONS. 

title  by  twenty  years'  open  and  actual  possession  of  land 
is  absolute  and  may  be  registered 238 

Statute  of  Limitations  does  not  run  against  crime  of  for- 
gery— effect  of  prior  punishment  for  other  forgeries...  421 

LOCAL  OPTION. 

when  town  clerk  is  bound  to  submit  proposition  to  a  vote 
of  the  people — the  town  clerk  cannot  go  behind  face  of 
petition  to  determine  its  legality 272 

MANDAMUS. 

the  school  directors  cannot  arbitrarily  refuse  to  transfer 

pupils  to  an  outside  high  school 164 

mandamus  is  a  proper  remedy  to  compel  a  town  clerk  to 
perform  a  mere  ministerial  act 272 

200  -  43 
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MANDAMUS.— Continued.  page. 

when  town  clerk  is  bound  to  submit  proposition  to  a  vote 
of  the  people — the  town  clerk  cannot  go  behind  face  of 
petition  to  determine  its  legality 272 

when  judgment  will  not  be  reversed  on  the  ground  that 
the  cause  has  become  a  moot  case 272 

when  the  board  of  local  improvements  may  be  compelled 
to  make  certificate,  under  section  84  of  Local  Improve- 
ment act,  that  the  contractor  has  completed  his  work . .  299 

writ  of  mandatnus  may  be  awarded  as  to  one  act  and  de- 
nied as  to  another — when  writ  is  properly  denied 593 

when  mandamus  will  issue  to  compel  court  to  expunge  an 
order  that  a  previous  judgment  shall  not  be  written  up 
by  the  clerk 629 

whether  court  should  vacate  judgment  for  errors  of  fact 
cannot  be  determined  by  writ  of  mandamus 629 

MANSLAUGHTER. 

when  a  person  cannot  escape  consequences  of  killing  by 
setting  up  a  claim  of  self-defense — when  the  Supreme 
Court  will  not  reverse  on  the  evidence 324 

when  instruction  as  to  what  does  not  justify  kiHing  is  not 
erroneous — what  necessary  to  justify  killing  though  de- 
ceased was  the  assailant 324 

when  refusal  of  an  instruction  stating  difference  between 
murder  and  manslaughter  is  harmless 324 

MOTHERS'  PENSION  FUND.— See  TAXES. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

ordinance  may  rest  upon  different  grants  of  power— city 
has  power  to  require  flat-buildings  to  be  equipped  with 
certain  fire-prevention  apparatus 267 

rights  of  citizens  are  subject  to  reasonable  exercise  of  the 
police  power  as  to  equipping  buildings 267 

when  board  of  local  improvements  may  be  compelled  to 
make  a  certificate,  under  section  84  of  Local  Improve- 
ment act,  that  the  contractor  has  completed  his  work . .  299 

when  city  election  in  cities  under  the  commission  form  of 
government  should  be  held 357 

proviso  of  statute  relating  to  election  in  cities  which  in- 
clude a  town  or  towns  is  construed  as  meaning  a  whole 
town  or  towns  and  not  parts  of  towns 357 

when  ordinance  regulating  location  of  public  garages  is 
not  unreasonable  or  discriminatory 365  « 
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MUNICIPAL  CORPORATIONS.— Continued.  page. 

what  buildings  are  not  to  be  counted  as  buildings  not  used 
exclusively  for  residence  purposes — an  ordinance  passed 
under  express  power  is  presumed  to  be  valid 365 

purpose  of  the  provisions  of  the  constitution  relating  to 
fees  of  township  officers 384 

statute  authorizing  board  of  auditors  to  fix  the  compensa- 
tion of  town  collector  is  invalid 384 

authority  of  cities  over  streets  depends  upon  their  char- 
ter powers — public  uses  of  streets  must  be  extended  to 
meet  public  necessities 609 

what  is  included  in  right  of  travel — the  courts  rule  more 
strictly  with  regard  to  encroachments  above  the  surface 
of  the  street  than  below  it 609 

power  of  city  to  permit  adjacent  owner  to  use  space  be- 
neath street — cities  have  limited  power  to  declare  gen- 
eral policy  as  to  control  of  streets 609 

when  an  ordinance  granting  right  to  construct  tunnels  un- 
der street  is  not  ultra  vires  nor  unconstitutional 609 

MUNICIPAL  COURT.— See  COURTS. 

MUTUAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

NEGLIGENCE. 

plaintiff  may  rely  upon  his  uncontradicted  proof — what  is 
prima  facie  proof  that  act  in  which  an  employee  was 
killed  was  an  act  of  inter-State  commerce 248 

if  there  is  evidence  tending  to  show  negligence  its  weight 
is  not  for  the  Supreme  Court 248 

what  is  not  a  defense  to  action  under  Federal  Employer's 
Liability  act — Federal  Employer's  Liability  act  super- 
sedes State  laws  as  to  amount  of  damages  recoverable.  248 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

question  of  sufficiency  of  notice  in  a  tax  case  is  waived  by 

filing  objections  to  the  merits 32 

notice  of  election  on  the  proposition  to  organize  a  high 

school  district  need  not  be  dated 506 

description  of  lands  by  use  of  common  abbreviations  does 

not  invalidate  notice  of  election 506 

notice  of  election  need  not  specify  act  under  which  high 

school  district  is  to  be  organized 5°6 

when  constitutional  provision  as  to  notice  of  a  proceeding 

is  satisfied  by  notice  to  drainage  district 537 
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OFFICES.  page. 

the  power  of  appointment  to  office  is  a  privilege  or  fran- 
chise not  possessed  by  citizens  generally 593 

members  of  State  Board  of  Agriculture  are  not  State  offi- 
•         cers  nor  are  its  employees  in  the  service  of  the  State. .  593 

ORDINANCES. 

ordinance  may  rest  upon  different  grants  of  power— city 

has  power  to  require  flat-buildings  to  be  equipped  with 

certain  fire-prevention  apparatus 267 

rights  of  citizens  are  subject  to  reasonable  exercise  of  the 

police  power  as  to  equipping  buildings 267 

what  buildings  are  hot  to  be  counted  as  buildings  not  used 

exclusively  for  residence  purposes 365 

an  ordinance  passed  under  express  power  is  presumed  to 

be  valid — when  ordinance  regulating  location  of  public 

garages  is  not  unreasonable 365 

when  ordinance  is  not  void  as  discriminatory 365 

when  ordinance  granting  right  to  construct  tunnels  under 

street  is  not  ultra  vires  nor  unconstitutional 609 

PARTIES. 

rule  as  to  service  where  necessary  party  to  election  con- 
test has  left  the  State — who  is  not  a  necessary  party  to 
an  election  contest 186 

PARTITION. 

what  necessary  to  valid  delivery  of  deed 44 

what  facts  sufficient  to  establish  constructive  trust — what 
does  not  exonerate  personal  estate  from  payment  of  a 
mortgage  debt  522 

PARTNERSHIP. 

partnership  signature  is  not  presumed  to  have  been  writ- 
ten after  the  partnership  ceased 94 

PATENTS. 

what  suits  involving  patents  are  within  the  jurisdiction 
of  State  courts — when  State  court  has  no  jurisdiction..  287 

PLEADING. 

when  a  bill  to  quiet  title  need  not  allege  the  invalidity  of 

tax  deeds  24 

complainant  in  a  bill  to  set  aside  an  ante-nuptial  contract 
must  prove  allegation  that  a  marriage  engagement  had 
been  entered  into  by  the  parties 172 
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PLEADING.— Continued.  page. 

failure  to  expressly  deny  material  allegation  of  bill  does 
not  obviate  the  necessity  of  proof 172 

demurrer  to  bill  does  not  admit  complainant's  construc- 
tion of  terms  of  written  contract 288 

POLICE  POWER. 

rights  of  citizens  are  subject  to  a  reasonable  exercise  of 
police  power  by  a  municipal  corporation 267 

POSSESSION. 

when  collecting  rents  and  paying  taxes  on  land  do  not 
show  possession  189 

POWERS. 

unauthorized  exercise  of  power  of  sale  does  not  affect  an 

equitable  conversion  of  land  into  money J06 

party  dealing  with  an  attorney  in  fact  must  know  whether 

he  is  acting  within  his  powers 106 

PRACTICE. 

an  appearance  for  any  other  purpose  than  to  question  the 
jurisdiction  of  the  court  is  general 32 

general  rule  as  to  procedure  in  lower  court  where  a  judg- 
ment is  reversed  and  the  cause  remanded 55 

when  complainant  in  a  bill  to  construe  will  is  entitled  to 
have  her  solicitor's  fees  paid  by  the  estate 205 

section  96  of  Local  Improvement  act  does  not  control  re- 
view of  judgments  for  delinquent  assessments 224 

failure  to  serve  copy  of  praecipe  for  record  is  not  ground 
for  dismissing  writ  of  error 224 

procuring  supersedeas  is  not  condition  precedent  to  right 
to  prosecute  writ  of  error  to  review  tax  judgment 224 

plaintiff  may  rely  upon  his  uncontradicted  proof — if  there 
is  evidence  tending  to  show  negligence  its  weight  is  not 
a  question  for  the  Supreme  Court 248 

point  not  raised  in  the  Appellate  Court  cannot  be  raised 
in  the  Supreme  Court — when  instruction  does  not  au- 
thorize a  verdict  for  negligence  not  charged 248 

fact  that  mechanic's  lien  suit  is  pending  is  not  ground  for 
dismissing  action  at  law  on  the  contract 259 

when  question  of  failure  to  prove  contractor's  license  can 
not  be  considered  by  court  of  review 259 

when  a  judgment  will  not  be  reversed  because  the  cause 
has  become  a  moot  case 272 


Digiti 


zed  by  G00gk 


678  index.  [2«6  III 

PRACTICE.— Continued.  page. 

it  will  not  be  presumed  that  a  judge  hearing  a  case  on  a 
change  of  venue  acted  without  being  called  in 272 

proponents  are  not  limited  to  subscribing  witnesses  on  ap- 
peal to  circuit  court  from  order  denying  probate 304 

when  appellee  in  an  inheritance  tax  case  cannot  question 
rulings  by  assigning  cross-errors 335 

when  motion  for  discharge  of  prisoner  for  delay  in  prose- 
cution is  properly  overruled — when  the  People  cannot 
be  required  to  make  an  election 420 

an  act  of  the  defendant  cannot  operate  to  release  error  in 
dismissing  complainant's  bill 501 

party  who  presents  bill  of  exceptions  in  time  is  not  preju- 
diced by  delay  of  judge — time  when  bill  of  exceptions 
was  signed  must  affirmatively  appear  from  the  record . .   548 

mere  absence  of  trial  judge  does  not  authorize  another 
judge  to  sign  bill  of  exceptions  but  the  other  judge  may 
extend  time  for  filing  the  bill 548 

rule  where  trial  judge  signs  bill  of  exceptions  nunc  pro 
tunc  as  of  date  of  its  presentation — when  bill  of  excep- 
tions is  not  properly  in  the  record 549 

when  freehold  is  not  involved  on  bill  to  redeem 564 

when  interest  of  State  in  suit  justifies  a  direct  appeal  to 
the  Supreme  Court  592 

when  denial  of  writ  of  mandamus  is  proper — writ  may  be 
awarded  as  to  one  act  and  denied  as  to  the  other 593 

PRIMARY  ELECTIONS.— See  ELECTIONS. 

PRINCIPAL  AND  AGENT. 

authority  of  an  agent  to  sell  land  must  be  in  writing — 
signing  undelivered  deed  is  not  sufficient 212 

what  acts  by  owner  of  land  are  not  a  ratification  of  un- 
authorized contract  by  an  agent 212 

PROCESS. 

rule  as  to  service  of  process  where  necessary  party  to  an 
election  contest  has  left  the  State 186 

PUBLIC  OFFICERS. 

when  town  clerk  is  bound  to  submit  proposition  to  a  vote 
of  the  people — the  town  clerk  cannot  go  behind  face  of 
petition  to  determine  its  legality 272 

mandamus  is  a  proper  remedy  to  compel  a  town  clerk  to 
perform  a  mere  ministerial  act 272 
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PUBLIC  OFFICERS.— Continued.  page. 

purpose  of  the  provisions  of  the  constitution  relating  to 
the  fees  of  township  officers 384 

statute  authorizing  board  of  auditors  to  fix  compensation 
of  the  town  collector  is  invalid 384 

a  public  officer  must  perform  his  duties  for  the  salary  an- 
nexed to  the  office 443 

the  duty  of  receiving  and  paying  over  inheritance  taxes  is 
merely  an  added  duty  of  the  county  treasurer 444 

section  21  of  Inheritance  Tax  law,  as  applied  to  treasurer 

•  of  Cook  county,  is  invalid — when  county  has  no  inter- 
est in  money  withheld  by  county  treasurer 444 

PUBLIC  UTILITIES. 

hearing  must  be  had  before  Public  Utilities  Commission 
before  physical  railroad  connections  can  be  compelled — 
record  must  be  kept  and  testimony  be  taken  down 567 

in  requiring  track  connections  Public  Utilities  Commis- 
sion does  not  act  in  a  mere  administrative  manner 567 

the  final  order  compelling  track  connections  must  not  be 
made  on  an  ex  parte  examination 567 

QUO  WARRANTO. 

court  may,  during  the  term,  set  aside  an  order  granting 
leave  to  file  information  in  nature  of  quo  warranto 506 

RAILROADS. 

judgment  for  road  and  bridge  taxes  should  not  be  against 
all  the  property  of  a  railroad  company  in  the  county..   113 

plaintiff  may  rely  upon  his  uncontradicted  proof — what  is 
prima  facie  proof  that  act  in  which  an  employee  was 
killed  was  an  act  of  inter-State  commerce 248 

if  there  is  evidence  tending  to  show  negligence  its  weight 
is  not  for  the  Supreme  Court 248 

what  is  not  a  defense  to  action  under  Federal  Employer's 
Liability  law — Federal  Employer's  Liability  law  super- 
sedes State  laws  as  to  amount  of  damages  recoverable.  248 

when  an  instruction  does  not  authorize  verdict  for  negli- 
gence not  charged  in  the  declaration 248 

State  has  exclusive  jurisdiction  over  commerce  within  its 
borders — when  a  contract  for  switching  service  will  be 
enforced  as  to  State  commerce 515 

when  the  court  should  permit  a  railroad  company  to  show 
amount  of  track  in  new  village 557 

each  tax  is  a  lien  upon  railroad  property  only  as  to  the 
property  in  the  particular  taxing  district 558 
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RAILROADS.— Continued.  page. 

hearing  must  be  had  before  Public  Utilities  Commission 
before  physical  railroad  connections  can  be  compelled— - 
record  must  be  kept  and  testimony  be  taken  down 567 

in  requiring  track  connections  the  Public  Utilities  Com- 
mission does  not  act  in  a  mere  administrative  manner..  567 

the  final  order  compelling  track  connections  must  not  be 
made  on  an  ex  parte  examination 567 

RATIFICATION. 

what  acts  by  owner  of  land  are  not  a  ratification  of  un- 
authorized contract  of  sale  made  by  agent 212 

REAL  PROPERTY.— See  DEEDS;    WILLS. 

when  death  without  issue  means  death  before  the  life  ten- 
ant dies — the  determinable  quality  of  an  estate  follows 
a  conveyance  thereof 12 

putting  title  to  land  in  name  of  purchaser's  wife  raises  a 
presumption  of  a  gift  or  advancement 76 

when  a  resulting  trust  will  not  be  held  to  be  sufficiently 
established  by  the  evidence 76 

a  statutory  warranty  deed  is  deemed  to  convey  a  fee  un- 
less a  less  estate  is  limited — when  a  statutory  warranty 
deed  conveys  a  life  estate 199 

title  by  twenty  years'  open  and  actual  possession  of  land 
is  absolute  and  may  be  registered 238 

when  devise  creates  a  vested  remainder — when  life  tenant 
takes  also  a  share  of  the  remainder  in  fee 414 

when  mere  delay  is  not  a  bar  to  asserting  title  to  land. ..  415 

signing  of  frontage  consent  to  construction  of  an  elevated 
railroad  does  not  operate  as  a  release  of  damages 482 

when  a  recovery  of  interest  is  unauthorized  in  action  for 
damages  to  real  estate 482 

what  must  be  considered  by  jury  as  a  special  benefit  in  an 
action  for  damages  from  elevated  railroad 483 

what  is  not  sufficient  to  establish  a  constructive  trust — 
constructive  trusts  are  divided  into  two  general  classes.  522 

what  facts  are  sufficient  to  establish  a  constructive  trust — 
what  does  not  exonerate  personal  estate  from  payment 
of  mortgage  debt 522 

land  cannot  be  purchased  by  executors  as  an  investment 
for  estate  in  absence  of  authority  in  the  will — when  ex- 
ecutor or  administrator  may  purchase  land 600 

a  merchantable  title  does  not  mean  a  perfect  title — char- 
acter of  defect  in  abstract  of  title  which  will  justify  re- 
fusal to  perform  contract 600 
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REAL  PROPERTY.— Continued.  page. 

when  executors  buy  land  to  conserve  the  estate  they  do 
not  take  as  tenants  in  common 600 

when  apparent  defect  with  regard  to  conveyance  by  an  ex- 
ecutor is  cured  by  affidavit 600 

RECEIVING  STOLEN  PROPERTY. 

trial  must  be  conducted  without  serious  error  where  the 
chief  witness  is  a  self-confessed  thief 216 

oral  testimony  that  a  certain  company  is  a  corporation  is 
not  admissible  if  objected  to 216 

a  search  warrant  and  return  not  admissible  as  tending  to 
prove  the  issue  of  receiving  stolen  property 216 

opinion  of  officer  that  he  did  not  make  a  very  good  search 
is  not  competent  evidence 216 

what  questions  asked  on  cross-examination  of  the  defend- 
ant are  improper 217 

when  instruction  is  not  improper  as  singling  out  the  testi- 
mony of  the  defendant — when  an  instruction  directing 
a  verdict  is  improper 217 

what  does  not  justify  inference  that  a  verdict  was  based 
solely  upon  receipt  of  stolen  property  of  private  person.  217 

when  an  instruction  that  the  defendant  cannot  lawfully  be 
convicted  as  to  part  of  charge  should  be  given 217 

what  testimony  admissible  as  showing  defendant's  knowl- 
edge and  intent — when  refusal  to  strike  out  answer  as 
to  belief  of  witness  is  proper 218 

REGISTRATION  OF  TITLE. 

consent  of  person,  other  than  husband  and  wife,  to  regis- 
tration of  title  need  not  be  acknowledged 121,    94 

applicant  must  establish  title  good  as  against  the  world..     95 

when  receiver  of  a  corporation  has  such  title  as  entitles 
him  to  apply  for  registration  thereof 121,    95 

when  general  objection  to  admission  of  abstract  of  title  in 
evidence  is  not  sufficient 121 

title  by  twenty  years'  open  and  actual  possession  of  land 
is  absolute  and  may  be  registered 238 

tax  deed  issued  on  a  void  judgment  for  taxes  is  void — 
affidavit  required  by  section  217  of  the  Revenue  law  is 
jurisdictional  in  matter  of  issuing  tax  deed •.  392 

affidavit  required  by  section  217  of  the  Revenue  law  must 
state  positively  the  facts  relied  upon  to  show  a  compli- 
ance with  section  216  of  said  act 392 

an  abstract  of  title  is  presumed  to  have  been  signed  on 
the  day  it  bears  date 392 


Digiti 


zed  by  G00gk 


682  index.  m  hi. 

REGISTRATION  OF  TITLE.— Continued.                            page. 
when  written  assent  to  registration  of  title  need  not  be  ac- 
knowledged— when  the  defendant  cannot  complain  that 
other  defendants  were  not  properly  brought  in 504 

RELEASE  OF  ERRORS, 

an  act  of  the  defendant  cannot  operate  to  release  error  in 
dismissing  complainant's  bill 501 

REMAINDERS. 

vested  and  contingent  remainders  defined — the  law  favors  . 
the  vesting  of  estates 11 

present  capacity  to  take  in  possession  distinguishes  vested 
from  contingent  remainder 12 

when  children  have  a  vested  remainder  subject  to  execu- 
tory devises  over 12 

express  words  of  limitation  are  not  necessary  to  create 
cross-remainders — when  provision  of  a  will  creates  im- 
plied cross-remainders   349 

the  law  favors  vesting  of  estates  at  earliest  possible  mo- 

•  ment — rule  as  to  vesting  of  estates  where  the  devise  of 
a  remainder  is  to  a  class 414 

when  devise  creates  a  vested  remainder — when  life  ten- 
ant takes  also  a  share  of  remainder  in  fee 414 

testator  may  give  a  life  tenant  an  additional  interest 415 

REPEAL. 

rule  as  to  repeal  of  former  law  by  later  one — when  provi- 
sion that  an  act  repealed  cannot  be  revived  by  repeal  of 
the  repealing  act  does  not  apply 461 

RESCISSION. 

when  sale  of  part  of  the  real  estate  does  not  operate  to 
rescind  ante-nuptial  contract 173 

RESULTING  TRUSTS.— See  TRUSTS. 

ROADS  AND  BRIDGES.— See  HIGHWAYS;   TAXES. 

SCHOOLS. 

what  obligations  of  school  district  are  payable  from  fund 
for  building  purposes — what  does  not  show  that  a  tax 
levy  for  building  purposes  was  fraudulent 55 

high  school  is  part  of  our  system  of  free  schools — act  of 
1 91 3,  for  the  transfer  of  pupils  to  a  high  school  in  an- 
other district,  is  not  invalid 164 
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SCHOOLS. — Continued.  page. 

payment  of  tuition  of  pupils  transferred  to  outside  high 
school  is  a  corporate  purpose , 164 

fact  that  the  district  may  not  have  funds  to  transfer  all 
pupils  does  not  render  the  act  of  1913  invalid 164 

the  school  directors  cannot  arbitrarily  refuse  to  transfer 
pupils  to  an  outside  high  school 164 

when  tax  for  building  purposes  is  proper 241 

notice  of  election  on  the  proposition  to  organize  a  high 
school  district  peed  not  be  dated 506 

description  of  lands  by  use  of  common  abbreviations  does 
not  invalidate  a  notice  of  election 506 

notice  of  election  need  not  specify  act  under  which  the 
high  school  district  is  to  be  organized 506 

when  but  one  polling  place  is  required  for  an  election  to 
organize  a  high  school  district 507 

fact  that  weather  conditions  on  election  day  were  very 
bad  does  not  necessarily  invalidate  election 507 

what  allegations  of  fact  do  not  show  election  illegal 507 

levies  for  building  purposes  and  educational  purposes  are 
distinct — effect  where  the  levy  for  building  purposes  is 
slightly  in  excess  of  amount  needed 636 

what  evidence  competent  as  tending  to  show  an  excessive 
levy  for  building  purposes — when  tax  for  building  pur- 
poses is  illegal 637 

SEALED  VERDICT.— See  VERDICT. 

SEARCH  WARRANTS. 

search  warrant  and  return  not  admissible  as  tending  to 

prove  the  issue  of  receiving  stolen  property 216 

opinion  of  officer  that  he  did  not  make  a  very  good  search 

is  not  competent  evidence 216 

SELF-DEFENSE. 

when  a  person  cannot  escape  consequences  of  killing  by 
setting  up  a  claim  of  self-defense — what  necessary  to 
justify  killing  though  deceased  was  the  assailant 324 

SEPARATE  MAINTENANCE. 

when  a  separate  maintenance  decree  does  not  deprive  de- 
fendant of  his  homestead  estate — separate  maintenance 
decree  for  alimony  is  same  as  any  other  money  decree.  360 

sale  of  homestead  premises  without  setting  off  the  home- 
stead is  void 3°o 
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SEPARATE  MAINTENANCE.— Continued,  page. 

when  defendant  is  not  required  to  pay  amount  due  for  ali- 
mony under  separate  maintenance  decree  as  a  condition 
precedent  to  his  right  to  protect  the  homestead  estate..  360 

SOLICITORS'  FEES. 

when  the  complainant  in  bill  to  construe  will  is  entitled  to 
have  her  solicitor's  fees  paid  by  the  estate 205 

SPECIAL  ASSESSMENTS. 

what  objection  is  a  legal  one  as  distinguished  from  one 
for  the  consideration  of  the  jury — when  court  cannot 
sustain  objection  after  cause  is  remanded 60 

when  concrete  retaining  wall  is  not  part  of  the  sidewalk..  134 

section  96  of  Local  Improvement  act  does  not  control  re- 
view of  judgments  for  delinquent  special  assessments..  224 

failure  to  serve  copy  of  precipe  for  record  is  not  ground 
for  dismissing  writ  of  error 224 

power  of  jury  on  appeal  by  land  owner  under  section  25 
of  Farm  Drainage  act — when  a  tax  spread  on  changed 
classification  is  invalid 229 

lands  of  which  one  drainage  commissioner  is  a  tenant  in 
common  must  be  treated  the  same  as  other  lands 229 

payment  of  one  drainage  assessment  does  not  preclude  ob- 
jections to  a  new  one — when  drainage  commissioner  is 
not  estopped  to  object  to  assessment 229 

section  84  of  Local  Improvement  act,  as  amended  in  1903, 
construed  as  applying  only  to  improvements  where  the 
assessment  is  divided  into  installments 299 

amendment  of  section  84  gives  the  court  the  power  to  say 
whether  improvement  conforms  to  ordinance — inconsist- 
ent provisions  are  repealed  by  the  amendment 299 

when  board  of  local  improvements  may  be  compelled  to 
make  certificate  under  section  84  of  Improvement  act..  299 

section  57  of  Local  Improvement  act,  as  amended  in  1913, 
authorizes  a  new  assessment  even  though  the  original 
ordinance  was  void 4°5 

both  sections  57  and  58  of  the  Local  Improvement  act,  as 
amended  in  1913,  are  retrospective  in  operation 405 

ordinance,  though  void,  is  the  act  of  the  city  council 405 

amendment  of  191 3  to  sections  57  and  58  of  the  Local  Im- 
provement act  is  not  invalid,  as  vesting  power  to  make 

x     improvements  in  the  board  of  local  improvements 405 

when  a  description  of  catch-basin  covers  is  indefinite — 
when  indefinite  description  of  catch-basin  covers  is  not 
aided  by  subsequent  ordinance 575 
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SPECIAL  ASSESSMENTS.— Continued.  page. 

board  of  local  improvements  is  not  authorized  to  accept 

different  kind  of  improvement  from  that  prescribed . . .  405 
sections  57  and  58  of  the  Local  Improvement  act  are  not 

invalid,  as  destroying  vested  rights  of  defense 406 

when  objection  that  ordinance  does  not  provide  outlet  for 

sewer  is  not  sustained  by  the  record 575 

SPECIAL  TAXATION. 

description  of  an  improvement  may  be  aided  by  plan  and 

profile  attached  to  ordinance 579 

number  of  driveways  or  entrances  to  private  property  is 

not  an  essential  matter  of  description 579 

it  is  not  improper  to  vest  improvement  board  with  discre- 

•    tion  as  to  number  of  private  driveways 579 

what  is  not  a  delegation  of  discretionary  power — when 
objection  that  ordinance  fails  to  specify  the  amount  of 

special  tax  is  untenable 579 

city  council's  decision  that  whole  cost  shall  be  paid  by 

special  taxation  of  abutting  property  is  conclusive 580 

when  amendment  of  special  tax  roll  is  proper 580 

grade  ordinance  need  not  be  set  out  in  improvement  ordi- 
nance— when  existence  of  grade  must  be  proved  on  ob- 
jection being  made 580 

SPECIFIC  PERFORMANCE. 

when  oral  contract  to  convey  land  will  not  be  enforced..   189 

what  necessary  to  take  oral  contract  out  of  the  Statute  of 
Frauds  by  part  performance — mere  declarations  of  the 
alleged  promisor  arjj  not  sufficient 189 

when  the  promise  to  make  a  gift  of  land  will  not  be  en- 
forced— when  collecting  rents  and  paying  taxes  do  not 
show  possession  189 

authority  of  an  agent  to  sell  land  must  be  in  writing — 
signing  undelivered  deed  does  not  satisfy  the  statute..  212 

to  constitute  part  performance,  possession  must  be  taken 
under  the  contract — what  acts  by  owner  of  land  are  not 
a  ratification  of  unauthorized  contract ,...  212 

demurrer  to  a  bill  does  not  admit  complainant's  construc- 
tion of  written  contract 287 

what  suits  involving  patents  are  within  the  jurisdiction  of 
State  courts — when  State  court  has  no  jurisdiction 287 

bill  for  specific  performance  is  properly  dismissed  if  rem- 
edy at  law  is  adequate — when  laches  is  a  good  defense.  288 

when  executors  buy  land  to  conserve  estate  they  do  not 
take  as  tenants  in  common 600 
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SPECIFIC  PERFORMANCE.— Continued.  pace. 

a  merchantable  title  does  not  mean  a  perfect  title — char- 
acter of  defect  in  abstract  of  title  which  will  justify  re- 
fusal to  perform  contract 600 

when  apparent  defect  is  cured  by  affidavit 600 

STATE  AID  ROADS.— See  TAXES. 

STATE  BOARD  OF  AGRICULTURE. 

Omnibus  Appropriations  act  of  191 3  applies  to  appropria- 
tions to  the  State  Board  of  Agriculture 592 

appropriations  to  the  State  Board  of  Agriculture  are  for 
specific  purposes  593 

members  of  State  Board  of  Agriculture  are  not  State  offi- 
cers nor  are  its  employees  in  the  service  of  the  State . . .  593 

STATUTE  OF  FRAUDS. 

what  necessary  to  take  oral  contract  out  of  the  Statute  of 
Frauds  by  part  performance — mere  declarations  of  al- 
leged promisor  are  not  sufficient 189 

when  the  promise  to  make  a  gift  of  land  will  not  be  en- 
forced— when  collecting  rents  and  paying  taxes  do  not 
show  possession  189 

authority  of  an  agent  to  sell  land  must  be  in  writing — 
signing  undelivered  deed  does  not  satisfy  the  statute...  212 

to  constitute  part  performance,  possession  must  be  taken 
under  the  contract — what  acts  by  owner  of  land  are  not 
a  ratification  of  unauthorized  contract  by  agent 212 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

• 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
rule  where  a  repealed  statute  is  substantially  re-enacted 

in  the  repealing  act 98 

section  43  and  the  proviso  to  section  169  of  Roads  and 
Bridges  act  of  191 3  do  not  postpone  the  taking  effect  of 

the  act  193 

statute  requiring  items  for  county  purposes  to  be  stated 

separately  must  receive  reasonable  construction 196 

when  an  act  of  the  legislature  must  be  declared  void....  460 
courts  cannot  supply  a  meaning  not  ascertainable  from 
the  act — when  act  is  void  though  it  appears  on  its  face 

to  have  a  meaning 461 

rule  as  to  repeal  of  a  former  law  by  a  later  one — when 
provision  that  an  act  repealed  cannot  be  revived  by  re- 
peal of  the  repealing  act  does  not  apply 461 
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STREETS  AND  ALLEYS.  page. 

authority  of  cities  over  streets  depends  upon  their  char- 
ter powers — public  uses  of  streets  must  be  extended  to 
meet  public  necessities 609 

what  is  included  in  right  of  travel— the  courts  rule  more 
strictly  with  regard  to  encroachments  above  surface  of 
the  street  than  below  it 609 

power  of  city  to  permit  adjacent  owner  to  use  space  be- 
neath street — cities  have  limited  power  to  declare  gen- 
eral policy  as  to  control  of  streets 609 

when  ordinance  granting  right  to  construct  tunnels  under 
street  is  not  ultra  vires  nor  unconstitutional 609 

TAX  DEEDS. 

^when  a  bill  to  quiet  title  need  not  allege  that  tax  deeds 

sought  to  be  set  aside  are  invalid 24 

what  items  should  be  re-paid  to  holder  of  tax  deed 25 

tax  deed  issued  on  a  void  judgment  for  taxes  is  void — 
affidavit  required  by  section  217  of  Revenue  law  is  ju- 
risdictional in  matter  of  issuing  tax  deed 392 

affidavit  required  by  section  217  of  the  Revenue  law  must 
state  positively  the  facts  relied  upon  to  show  a  compli- 
ance with  section  216  of  said  act 392 

TAXES.— See  SPECIAL  ASSESSMENTS. 

an  appearance  for  any  other  purpose  than  to  question  the 
jurisdiction  of  the  court  is  general 32 

question  of  sufficiency  of  notice  is  waived  in  a  tax  case 
by  filing  objections  to  the  merits 32 

property  of  a  cemetery  association  is  subject  to  a  special 
tax  unless  exempt  by  its  charter 32 

an  objection  not  made  in  the  trial  court  cannot  be  consid- 
ered by  the  Supreme  Court 32 

judgment  construed  as  not  being  against  property  of  rail- 
road company  not  liable  for  the  tax 35 

a  county  board  has  general  power  to  levy  a  tax  to  raise 
fund  for  State  aid  roads 196,  183,  126,  117,  98,  63,    35 

the  amount  voluntarily  paid  to  satisfy  a  road  district  tax 
cannot  be  set  off  against  the  road  tax  under  the  Roads 
and  Bridges  act  of  1913 236,  202,  117,  98,    35 

an  alleged  contemplated  diversion  of  building  fund  is  not 
ground  for  denying  judgment  for  the  tax 55 

what  obligations  of  school  district  are  payable  from  fund 
for  building  purposes 55 

express  power  to  levy  a  tax  need  not  be  conferred  every 
time  a  new  duty  is  imposed  upon  a  county 63 
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TAXES.— Continued.  pace. 

tax-payer  charging  fraud  on  account  of  an  excessive  levy 
must  clearly  prove  it — what  does  not  show  that  a  tax 
levy  for  building  purposes  was  fraudulent 55 

sections  15  and  22  of  Roads  and  Bridges  act  were  not  in- 
tended to  authorize  levy  of  tax — extension  of  tax  must 
be  in  accordance  with  law  then  existing 63 

under  the  act  of  191 3  a  hard  roads  tax  must  be  certified 
by  the  highway  commissioners  to  the  county  clerk 63 

what  does  not  affect  validity  of  hard  roads  tax 557,  98 

notice  and  ballot  for  hard  road  tax  election  must  agree 
but  need  not  follow  the  language  of  the  statute 98 

repeal  of  Hard  Roads  law  does  not  affect  power  to  levy 
tax  for  hard  roads  under  act  of  1913 $ 

item  of  county  tax  for  "printing  and  publishing"  is  suf- 
ficiently definite  '  112 

what  cannot  be  properly  included  in  an  amount  levied  for 
salaries  of  county  officers 112 

highway  commissioners  must  hold  both  the  meetings  re- 
quired by  statute m 

judgment  for  road  and  bridge  taxes  should  not  be  against 
all  the  property  of  a  railroad  company  in  the  county...  113 

when  road  district  tax  is  invalid 236,  117 

rule  where  aggregate  county  tax  exceeds  constitutional 
limit — effect  if  county  board,  after  providing  fund,  de- 
cides not  to  accept  State's  selection  of  State  aid  roads..  126 

the  county  board  has  a  reasonable  discretion  to  arrange  in 
advance  for  county  expenses ^ 

Cook  county  commissioners  have  no  power  to  levy  a  tax 
for  loss  and  cost  in  tax  collection 15° 

the  county  clerk,  in  extending  taxes,  cannot  disregard  an 
item  levied  by  county  commissioners *5° 

the  county  clerk,  in  scaling  taxes,  cannot  take  the  whole 
excess  from  any  one  item i:1 

statute  requiring  Cook  county  commissioners  to  pass  ap- 
propriation bill  within  first  quarter  is  mandatory 151 

it  is  the  levy,  and  not  the  intention  in  making  it,  which 
controls  the  validity  of  a  tax i&3 

the  amount  levied  for  roads  and  the  amount  levied  for 
bridges  should  be  stated  separately i&3 

provisions  for  selecting  State  aid  roads  are  not  conditions 
precedent  to.  right  to  levy  tax 193 

commissioners  of  highways  had  power  to  levy  a  tax  un- 
der the  Roads  and  Bridges  act  of  1913 I(ti 

statute  requiring  items  for  county  purposes  to  be  stated 
separately  must  receive  reasonable  construction $ 
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TAXES. — Continued.  page. 

section  43  and  the  proviso  to  section  169  of  Roads  and 
Bridges  act  of  191 3  do  not  postpone  the  taking  effect  of 
the  act  193 

what  items  of  county  tax  are  sufficiently  specific J96 

what  must  be  shown  in  judgment  for  delinquent  taxes — 
when  judgment  for  delinquent  tax  is  not  sufficient 224 

procuring  supersedeas  is  not  a  condition  precedent  to  right 
to  prosecute  writ  of  error  to  review  tax  judgment 224 

section  96  of  Local  Improvement  act  does  not  control  re- 
view of  judgments  for  delinquent  special  assessments..  224 

the  failure  to  serve  a  copy  of  precipe  for  record  is  not 
ground  for  dismissing  writ  of  error 224 

power  of  jury  on  appeal  by  land  owner  under  section  25 
of  the  Farm  Drainage  act — when  tax  spread  on  changed 
classification  is  invalid 229 

payment  of  one  drainage  assessment  does  not  preclude 
objections  to  new  one — when  drainage  commissioner  is 
not  estopped  to  object  to  assessment 229 

certificate  of  levy  of  a  per  cent  is  not  necessarily  invalid.  240 

petitioners  may  ask  for  kind  of  hard  road  they  desire — 
what  does  not  invalidate  hard  roads  tax 240 

village  may  levy  tax  for  repairing  and  building  bridges — 
court  may  permit  village  seal  to  be  attached  to  certified 
copy  of  tax  levy  ordinance 241 

when  tax  for  building  purposes  is  proper 241 

when  legatee  is  not  liable  for  inheritance  tax — only  the 
beneficial  interest  is  taxable — what  constitutes  a  bene- 
ficial interest   334 

equitable  principles  may  be  invoked  to  determine  question 
of  beneficial  interest 334 

when  question  of  inheritance  tax  is  not  affected  by  time 
of  making  a  declaration  of  trust 335 

when  objection  that  delinquent  notice  fails  to  state  year 
for  which  lands  were  assessed  is  without  force 344 

the  statute  does  not  require  that  the  collector  shall  sepa- 
rate the  total  tax  into  items 344 

collector  is  only  required  to  state  name  of  owner  if  it  is 
known  to  him — term  "Wm.  Gross  Est."  is  not  the  name 
of  an  owner  of  land 344 

form  prescribed  by  law  for  tax  judgment  sale,  redemption 
and  forfeiture  record  is  mandatory — when  a  judgment 
for  taxes  is  void 392 

general  county  taxes  should  be  levied  for  fixed  amounts 
and  not  by  percentages — levy  of  certain  percentage  for 
repair  and  building  purposes  is  too  indefinite 557 
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TAXES. — Continued.  pace. 

when  objection  that  the  collector  did  not  make  a  prima 
facie  case  cannot  be  raised 344 

mothers'  pension  fund  tax  is  not  exclusive  of  the  seventy- 
five  cent  limitation  on  county  taxes 557 

town  clerk's  certificate  for  total  sum  levied  for  town  tax 
is  sufficient — town  may  levy  a  reasonable  amount  for 
contingent  expenses 557 

when  the  court  should  permit  railroad  company  to  show 
amount  of  track  in  new  village 557 

each  tax  is  a  lien  upon  railroad  property  only  as  to  the 
property  in  the  particular  taxing  district 558 

purpose  of  section  56  of  Roads  and  Bridges  act  of  191 3, 
concerning  approval  of  tax  by  county  board — approval 
of  county  board  necessary  to  valid  road  and  bridge  tax.  636 

what  is  not  an  approval  by  the  county  board  of  road  and 
bridge  taxes — record  is  best  evidence  of  the  proceed- 
ings of  the  county  board 636 

levies  for  building  purposes  and  educational  purposes  are 
distinct — effect  where  a  levy  for  building  purposes  is 
slightly  in  excess  of  amount  needed 636 

what  evidence  is  competent  as  tending  to  show  an  exces- 
sive levy  for  building  purposes — when  tax  for  building 
purposes  is  illegal 637 

TOWNS.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

TRIAL. 

when  motion  for  discharge  of  prisoner  for  delay  in  prose- 
cution is  properly  overruled — when  the  People  need  not 
make  an  election  as  to  which  count  they  will  rely  on . .  420 

power  of  court  to  limit  number  of  witnesses  testifying  to 
value  in  an  action  for  damages  to  real  estate  from  con- 
struction and  operation  of  elevated  railroad 482 

TROVER. 

when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 
attachment  by  creditor  of  depositor 585 

a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment 
is  no  defense  to  action  of  trover 585 

TRUSTS. 

putting  title  to  land  in  name  of  purchaser's  wife  raises  a 
presumption  of  a  gift  or  advancement — declarations  of 
purchaser  at  or  before  transaction  are  competent 76 
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TRUSTS.— Continued.  page. 

after-declarations  of  real  purchaser  cannot  control  prior 
transactions — when  after-declarations  of  nominal  gran- 
tee are  admissible j6 

declarations  of  nominal  grantee  must  be  direct  and  cer- 
tain— burden  of  establishing  a  resulting  trust  is  upon 
him  who  asserts  it 76 

when  a  resulting  trust  will  not  be  held  to  be  sufficiently 
established    76 

what  fact  not  conclusive  of  existence  of  resulting  trust — 
when  real  purchaser  cannot  claim  a  resulting  trust yj 

what  testimony  by  real  purchaser  is  inconsistent  with  the 
claim  of  a  resulting  trust jy 

trustee  has  an  appealable  interest  if  he  believes  an  inher- 

•  itance  tax  assessed  is  unjust — when  testator's  daughter 
has- a  life  estate  in  entire  trust  fund 139 

when  legatee  of  personal  property  receives  it  impressed 
with  a  trust — when  a  trust  in  personal  property  may  be 
proved  by  parol  evidence 334 

when  legatee  is  not  liable  for  inheritance  tax 334 

when  question  of  inheritance  tax  is  not  affected  by  time 
of  making  declaration  of  trust 335 

what  is  not  sufficient  to  establish  constructive  trust — con- 
structive trusts  are  divided  into  two  general  classes . . .   522 

what  facts  are  sufficient  to  establish  constructive  trust — 
what  does  not  exonerate  personal  estate  from  payment 
of  mortgage  debt 522 

ULTRA  VIRES. 

when  ordinance  granting  right  to  construct  tunnels  un- 
der street  is  not  ultra  vires  nor  unconstitutional 609 

VARIANCE. 

charge  that  accused  obtained  money  by  means  of  the  con- 
fidence game  is  not  sustained  by  proof  that  what  he  ob- 
tained was  a  check 43^ 

VERDICT. 

defendant  in  a  criminal  case  is  entitled  to  an  observance 
of  the  statute  as  to  a  sealed  verdict 70 

what  testimony  admissible  as  showing  defendant's  knowl- 
edge and  intent — when  refusal  to  strike  out  answer  as 
to  belief  of  witness  is  proper 217 

VILLAGES.— See  MUNICIPAL  CORPORATIONS;    TAXES. 
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WAIVER.                                                                               page. 
question  of  sufficiency  of  notice  is  waived  in  a  tax  case 
by  filing  objections  to  the  merits 32 

WAREHOUSES. 

what  equivalent  to  statement  that  goods  will  be  delivered 
to  depositor  or  his  order — when  warehouse  receipt  suf- 
ficiently states  location  of  warehouse 584 

failure  to  state  rate  of  storage  charges  does  not  render  a 
warehouse  receipt  non-negotiable 584 

section  2  of  Warehouse  Receipts  act  was  intended  to  pro- 
tect holders  and  purchasers 584 

distinction  between  negotiable  and  non-negotiable  receipts.  585 

when  a  warehouseman  is  liable  as  for  the  conversion  of 
goods — when  goods  in  a  warehouse  are  not  subject  to 
attachment  by  creditor  of  depositor 585 

a  warehouseman  must  see  that  no  judgment  is  rendered 
against  him  as  garnishee — when  attachment  judgment 
is  no  defense  to  action  of  trover 585 

WILLS. 

rule  where  devise  over  depends  upon  mere  death  of  first 
taker — rule  where  it  depends  upon  death  of  first  taker 
under  particular  circumstances 11 

vested  and  contingent  remainders  defined — the  law  favors 
the  vesting  of  estates 11 

present  capacity  to  take  in  possession  distinguishes  vested 
from  contingent  remainder 12 

when  the  children  have  a  vested  remainder  subject  to  ex- 
ecutory devises  over — when  death  without  issue  means 
death  before  the  life  tenant  dies 12 

determinable  quality  of  estate  follows  conveyance  thereof.     12 

when  the  testator's  daughter  has  a  life  estate  in  the  en- 
tire trust  fund 139 

intention  of  the  testator  must  prevail  if  consistent  with 
the  rules  of  law — when  provision  devising  an  estate  in 
fee  does  not  control 205 

what  does  not  defeat  a  gift  over  after  a  life  estate — there 
may  be  a  gift  over  after  the  termination  of  a  life  estate 
in  personal  property 205 

when  complainant  is  entitled  to  have  her  solicitor's  fees 
paid  by  the  estate 205 

proponents  not  limited  to  subscribing  witnesses  on  appeal 
to  circuit  court  from  order  denying  probate 304 

a  construction  which  will  disinherit  the  lineal  heir  of  the 
testator  is  not  favored * 309 
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WILLS. — Continued.  page. 

effect  must  be  given  to  all  the  words  in  will  if  it  can  be 
done — court  may  look  to  the  circumstances  surround- 
ing the  testator  and  the  beneficiaries 308 

different  parts  of  will  should  be  harmonized,  if  possible — 
clause  construed  as  contemplating  contingency  of  the 
daughter  dying  before  the  testator 308 

when  legatee  of  personal  property  receives  it  impressed 
with  a  trust — when  trust  in  personal  property  may  be 
proved  by  parol  evidence 334 

when  legatee  is  not  liable  for  inheritance  tax 334 

when  question  of  inheritance  tax  is  not  affected  by  the  l 
time  of  making  a  declaration  of  trust 335 

express  words  of  limitation  are  not  necessary  to  create 
cross-remainders — when  provision  of  a  will  creates  im- 
plied cross-remainders   349 

the  law  favors  vesting  of  estates  at  earliest  possible  mo- 
ment— rule  as  to  vesting  of  estates  where  devise  of  a 
remainder  is  to  a  class 414 

when  devise  creates  a  vested  remainder — when  life  ten- 
ant takes  also  a  share  of  the  remainder  in  fee '. .  414 

testator  may  give  life  tenant  an  additional  interest 415 

WITNESSES. 

instruction  as  to  impeaching  a  witness  should  refer  to  his 

"reputation"  for  veracity  and  not  to  his  "character''. .  324 
power  of  court  to  limit  number  of  witnesses  testifying  to 

value  in  action  for  damages  to  real  estate 482 

WORDS  AND  PHRASES. 

the  words  "to  the  satisfaction"  of  the  owner,  as  used  in 
building  contract,  construed 259 

the  term  "Wm.  Gross  Est."  does  not  signify  the  name  of 
an  owner  of  land  as  meant  by  Revenue  law 344 

who  are  the  "corporate  authorities"  of  a  municipality...  536 

term  "legal  representatives,"  used  in  a  benefit  certificate, 
must  be  given  its  usual  meaning  of  "executors  or  ad- 
ministrators" if  nothing  indicates  the  contrary 542 
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